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THE  STATE  OF  IOWA, 

DES    MOINES,   JUNE   TERM,  A.  D.,  1869. 
In  the  Fourteenth  Tear  of  the  State. 
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HON.  GEORGE  G.  WRIGHT,  Chief  Justice. 
"        WM.  G.WOODWARD,  I  j^^^^^^^ 
L.  D,  STOCKTON,         / 


HuBBABD  V.  Curtis  et  al. 

The  creditor  of  one  partner  may  levy  upon  the  interest  of  his  debtor  in  the 
partnership. 

Bat  the  creditors  of  the  firm,  are  entitled  to  be  first  satisfied  from  the  part- 
nership funds,  and  the  separate  creditors  from  the  individual  fhnds. 

This  latter  rule,  however,  is  only  applied  where  there  is  a  deficiency  in 
one  of  the  funds. 

Where  a  partnership  is  insolvent,  or  where  its  solvency  is  doubtful,  a 
court  of  equity  will  restrain  a  sale  of  the  partnership  property  under  an 
execution  against  an  individual  member  of  the  firm,  until  the  settlement 
of  the  partnership  affairs,  in  order  to  ascertain  whether  the  debtor-part- 
ner has  a  real  and  valuable  interest  over  and  above  the  liabilities  of  the 
firm. 

Vol.  Vm.— 1 
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But  whether  the  sale  be  stayed  until  the  partnership  accounts  be  settled  in 
equity,  or  not,  the  purchaser  at  an  execution  sale  against  a  member  of 
the  firm,  takes  only  the  interest  of  the  judgment  debtor  in  the  partner- 
ship ;  and  takes  it  as  the  partner  held  it,  subject  to  the  payment  of  the 
partnership  debts. 

Where  an  execution  against  a  member  of  a  firm,  is  levied  upon  the  part- 
nership property,  the  ofiBcer  is  not  entitled  to  take  possession  of  such 
joint  property ;  nor  where  the  interest  of  the  debtor  in  the  firm,  is  sold 
before  a  settlement  of  the  partnership  aflkirs,  does  the  officer  deliver 
over  the  property  to  the  purchaser. 

In  such  a  case,  the  purchaser  takes  nothing  more  than  an  interest  in  the 
partnership,  which  is  not  tangible,  and  cannot  be  made  available,  except 
under  an  account  between  the  partner  and  the  partnership;  and  the  pur- 
chaser will  be  restrained  from  proceeding  to  obtain  possession  of  the 
partnership  property,  until  such  an  account  has  been  taken. 

Where  partnership  property  is  levied  on  to  satisfy  an  individual  debt 
of  a  member  of  the  firm,  a  stay  of  the  sale  under  the  execution  is 
not  allowed,  on  the  ground  that  the  interests  of  the  other  partners  will 
be  affected  by  such  sale,  but  is  granted  to  ascertain  and  protect  the 
rights  of  the  joint  creditors. 

Nor  is  an  account  taken  in  such  cases,  soUfy  to  ascertain  ifliether  there 
is  a  surplus  interest  in  the  debtor-partner;  but  it  being  found  that  the 
joint  effects  are  insufficient,  or  only  sufficient,  to  meet  the  demands  of 
the  partnership  creditors,  the  object  is  to  protect  the  joint  creditors,  and 
direct  the  funds  to  their  payment. 

In  a  bill  in  equity  to  restrain,  by  ii^junction,  the  sale  of  partnership  prop- 
erty, under  an  execution  against  an  individual  member  of  the  firm,  it  is 
not  necessary  to  aver  positively  that  the  co-partnership  is  insolvent.  It 
is  sufficient,  if  from  the  allegations  of  the  bill,  and  the  facts  stated,  an 
alleged  insolvency  is  apparent. 

Nor  is  it  any  ground  of  objection  to  such  a  bill,  that  the  complainant  does 
not  seek  a  stay  of  the  sale,  merely  to  ascertain  the  debtors  interest  in 
the  partnership,  but  asks  a  perpetual  iig unction.  The  court  having  cog- 
nizance of  the  case,  to  take  an  account  of  the  partnership  affairs,  and 
finding  it  insolvent  in  fact,  must  necessarily  make  the  injunction  perpet- 
ual in  the  end,  since,  in  such  a  case,  there  is  no  Interest  remaining  in  the 
debtor-partner  to  sell. 

Where  a  temporary  iigunction,  staying  a  sale  of  partnership  property  un- 
der an  execution  against  an  individual  member  of  the  firm,  was  dissolved, 
and  thereupon  the  property  was  sold  to  one  of  the  respondents ;  and 
where,  on  the  final  hearing  of  the  cause,  it  was  determined  that  the  debt- 
or-partner had  no  interest  in  the  firm,  it  being  foun\l  insolvent,  and  it 
was  decreed  that  the  purchaser  ^"tfae  sale  should  restore  to  the  receiver 
of  the  partnership,  the  prop^t^ty  W  purchased ;  ffeid^  IVt  there  was  no 
error  in  the  proceeding. 

Where  it  was  objected  to  a  btll  in  equity,  to  dissolve  a  partnership,  and 
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settle  up  its  affairs,  that  no  master  in  chancery  had  been  appointed 
to  take  an  account  of  the  partnership  debts ;  and  where  it  appeared  that 
the  record  of  the  cause  was  not  complete,  and  the  final  decree  implied 
that  some  order  was  taken  to  ascertain  and  settle  the  partnership  debts, 
the  appellate  court  refused  to  interfere  with  the  decree. 

Where  a  court  of  equity  has  made  a  final  decree,  dissolving  a  partnership, 
and  applying  its  effects  to  the  payment  of  its  debts,  without  judicially 
ascertaining  the  joint  liabilities  which  the  receiver  is  directed  to  pay, 
proceedings  may  be  taken,  with  proper  notice  to  the  respondents,  to  as- 
certain the  joint  debts  of  the  firm. 

A  bill  to  restrain  the  sale  of  partnership  property,  under  an  execution 
against  an  Individual  member  of  the  firm,  and  for  a  dissolution  and  set- 
tlement of  the  partnership,  for  the  purpose  of  ascertaining  the  interest 
of  the  separate  debtor  in  the  firm,  may  be  filed  either  by  the  debtor- 
partner,  or  the  other  partners — by  the  joint  or  the  separate  creditors — 
or  by  the  purchaser  himself,  where  the  partnership  property  has  been 
sold,  prior  to  a  settlement  of  the  affairs  of  the  partnership. 

Appeal  from  the  DvJmque  District  Court. 
Monday,  April  4. 

In  Eqcitt.  The  separate  creditors  of  Orlaudo  Curtis 
levied  on  personal  property  of  the  firm  of  Hubbard  ife  Ciir- 
tis,  of  which  he  was  a  member.  Hubbard,  the  other  part- 
ner, thereupon  brings  his  bill  to  cause  the  partnership  prop- 
erty to  be  first  applied  to  the  payment  of  the  debts  of  the 
firm. 

The  complainant  represents  that,  on  the  26th  of  J^ovem- 
ber,  1856,  the  iirm,  composed  of  Hubbard,  Ourtis  &  Smith, 
was  dissolved,  and  that  of  Hubbard  &  Curtis  was  formed, 
in  the  lumber  business,  to  continue  four  years  and  one 
month — they  putting  in,  as  capital,  their  interest  in  the 
former  iirm,  estimated  at  $5,000  each,  but  whether  more  or 
less ;  that  the  iirm  was  indebted  in  about  $22,000,  and  the 
assets  had  stood  at  about  $31,000,  but  owing  to  the  depre- 
ciation of  the  property,  and  the  failure  of  debtors,  it  would 
not  realize  more  than  $20,000,  if  compelled  to  be  reduced 
to  money  as  the  debts  mature ;  and  that,  as  at  present  situ- 
ated, the  assets  are  insufficient  to  pay  the  indebtedness  of 
the  firm,  but  that  it  is  impossible  to  determine  how  the  bal^ 
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ance  would  stand,  on  a  closing  np,  on  account  of  the  nature 
of  the  assets  and  credits. 

The  petitioner  alleges,  that  at  the  August  term,  1857,  the 
defendants,  "Wilcox,  Perry  &  Eacher,  obtained  two  judg- 
ments against  the  said  Curtis,  and  John  Gove  &  Co.  ob- 
tained another ;  that  Hayden,  the  sheriff,  had  levied  the 
executions  upon  the  stock  of  lumber  of  the  firm,  and  had 
advertised  the  same  for  sale ;  and  that  he  had  seized  and 
taken  possession  of  the  lumber,  thus  hindering  him  from 
exercising  any  control,  and  breaking  up  the  business,  and, 
in  effect,  dissolving  the  partnership. 

He  further  represents,  that  as  a  member  of  the  said  firm, 
he  has  a  lien  upon  the  property  belonging  to  the  firm,  to 
secure  the  payment  of  the  debts  of  the  firm,  (the  greater 
part  of  which  are  due  for  the  lumber  now  in  possession), 
and  that  the  creditors  of  the  firm  are  entitled  to  the  bene- 
fit of  such  lien  of  the  partner,  to  secure  their  joint  claims, 
in  preference  to  the  creditors  of  said  Curtis,  and  before  they 
can  proceed  against  the  partnership  funds.  He  therefore 
prays  that  an  injunction  may  issue,  restraining  the  above 
defendants,  and  Hayden,  the  said  sheriff,  from  taking  or 
selling,  or  in  any  way  interfering  with  the  property  of  the 
firm ;  and  to  the  end  that  the  rights  and  equities  of  all  the 
parties  may  be  ascertained,  that  the  court  would  take  cogni- 
zance of  the  matter ;  that  the  firm  of  Hubbard  &  Curtis 
may  be  declared  dissolved ;  that  a  receiver  may  be  appoint- 
ed to  wind  up  the  affairs  of  the  said  firm,  and  take  charge 
of  all  the  assets  of  the  same ;  and  that  he  be  instructed  to 
pay  the  debts  of  the  &rm  as  soon  as  may  be,  out  of  the  said 
property  and  assets. 

The  defendants,  Wilcox,  Perry  &  Eacher,  and  Hayden, 
answer,  admitting  their  judgments  recovered,  as  alleged,  to 
the  amount  of  $2033,84,  and  the  levy  of  the  executions ; 
and  they  insist  upon  the  right  of  the  sheriff  to  sell  the 
property  taken  on  their  executions.  And  the  firm  of  Wil- 
cox, Perry  &  Eacher  afterward  answer,  denying  the  insol- 
vency of  the  firm  of  Hubbard  &  Curtis,  and  also  charging 
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a  combination  between  those  two  to  defraud  the  creditors 
of  Curtis,  and  the  firm  of  H.  &  C,  and  these  defendants 
especially. 

The  defendants,  Gove  &  Co.,  filed  a  demurrer,  upon 
which  the  record  shows  no  action.  They  also  filed  an  an- 
swer, but  the  final  entry  of  decree  states  that  they  appeared 
by  counsel,  and  made  known  to  the  court  that  they  did  not 
resist  a  decree  as  prayed  for,  and  no  question  is  made, 
arising  upon  their  answer  separately. 

Upon  the  motion  of  Wilcox,  Perry  &  Eacher,  the  injunc- 
tion was  dissolved,  so  far  as  to  allow  the  sheriff  to  proceed 
and  sell  the  property  attached,  subject  to  the  liability  to  pay 
the  partnership  debts  of  the  firm  of  Hubbard  &  Curtis. 
And  on  the  final  hearing,  it  was  decreed  that  the  partner- 
ship between  Hubbard  &  Curtis  be  dissolved ;  that  the  af- 
fiurs  of  said  firm  be  wound  up ;  that  the  appointment  of 
John  Edwards  as  receiver  of  that  firm,  heretofore  made,  be 
confirmed,  and  that  he,  as  such  receiver,  be  authori^sed  and 
commanded  to  take  possession  of  all  the  assets  of  the  firm? 
and  convert  them  into  money,  and  collect  all  dues,  and  pay 
the  debts  of  the  firm  in  the  order  following :  1.  The  cost 
of  this  suit  and  the  expenses  of  the  trust.  2.  All  claims 
secured  by  liens  upon  property  of  the  firm.  3.  The  claims 
of  all  other  creditors  of  the  firm,  pro  rata.  4.  The  two 
judgments  of  Wilcox,  Perry  &  Eacher  against  Curtis ;  and 
any  balance  remaining,  to  be  held  subject  to  the  order  of 
the  court.  And  it  is  further  ordered  that  the  sheriff.  Hay- 
den,  deliver  to  the  receiver  any  property  held  by  him  un- 
der the  executions  above  named,  and  he  is  enjoined  from 
selling  it,  or  interfering  in  the  dispost.1  of  it ;  and  he  is  di- 
rected to  pay  to  the  receiver  the  money  paid  by  the  receiver 
to  him  since  the  commencement  of  this  suit.  It  is  Inrther 
decreed,  that  Wilcox,  Perry  &  Eacher  deliver  to  the  re- 
ceiver all  lumber,  or  other  property,  bid  off  and  purchased 
by  them,  under  the  above  judgments  and  executions  against 
Curtis,  and  they  are  enjoined  from  further  interfering  in  re- 
lation to  the  same.  The  respondents,  Hayden  and  Wilcox, 
Perry  &  Eacher,  appeal. 
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CooUy^  BlatcJdey  dk  Adams^  for  the  complainant. 

Each  partner  has  a  lien  on  all  the  partnership  property, 
and  it  is  his  right  to  insist  that  all  partnership  property  be 
applied  in  payment  of  the  partnership  debts,  and  to  the 
purposes  contemplated  by  the  partnership  agreement.  Sto- 
ry on  Part.,  sec  97.    Pierce  v.  WUson^  2  Iowa,  20. 

If  a  partner,  or  any  person  claiming  under  a  partner,  ts 
a  creditor,  assignee  or  vendee,  seeks  to  divert  any  of  the 
partnership  property  from  partnership  uses,  equity  will  in- 
tervene, and  enforce  the  partnership  lien,  and  see  to  it  that 
the  property  is  applied  in  satistiaction  of  such  liens.  1  Eden 
on  Injunctions,  53. 

The  sheriff,  under  an  execution  against  a  partner,  may 
seize  the  partnership  property,  and  sell  the  interest  of  the 
debtor-partner  therein,  and  deliver  the  property  to  the  pur- 
chaser ;  but  equity  will  intervene  for  the  benefit  of  the 
debtor-partner,  as  well  as  others  interested,  and  enjoin  a 
sale  until  an  account  of  the  partnership  can  be  taken,  and 
his  interest  ascertained.  Story  on  Part.,  sec.  264 ;  Story, 
Eq.  Jur.,  sec.  678 ;  Place  v.  Sweeizet,  16  Ohio,  142 ;  Wash- 
bum  V.  Bank  of  Bellows  FaUs^  19  Vt.,  278 ;  Cammaek  v. 
Johnston^  1  Gr., Ch.,  (N.  J.,)  163 ;  Newhally.  Buckingham^ 
14  111.,  405;  Moore  v.  Sample,  3  Ala.,  (N.  S).,  319;  Will- 
ards  Eq.,  7245  ;  12  Wend.,  134. 

So,  if  the  sheriff  seizes  partnership  property  upon  an  ex- 
ecution against  one  partner,  equity,  upon  a  bill  to  wind  up 
the  partnership  and  to  appoint  a  receiver,  will  intervene  by 
injunction.  Witter  v.  BichardSy  10  Conn.,  40 ;  FUley  v. 
Phelpsy  18  Conn.,  299;  Story  on  Part.,  sec.  264;  1  Eden 
on  Injunctions,  53. 

Equity  should  intervene  in  such  cases :  1.  To  prevent 
the  sacrifice  of  the  debtor-partner's  interest,  for  there  is  the 
same  reason  for  equitable  action  now  as  in  the  case  last  be- 
fore instanced.  2.  To  preserve  the  other  partner's  lien ; 
for,  otherwise,  he  might  have  to  follow  the  property  into 
the  bands  of  vendees  of  the  sheriff,  and  their  successors. 


Digitized  by  VjOOQ IC 


SrPKEME    COURT   CASES.— 1869.  7 

Habbard  v.  Gortis  et  al. 

and  be  in  danger  of  losing  the  property;  3.  Becanse  equity 
mnst  80  intervene,  in  order  to  perform  what  it  has  underta- 
ken, viz :  to  wind  up  the  partnership.  Equity  cannot  wind 
up  the  partnership  without  taking  possession  of  the  part- 
nership property ;  and  it  cannot  do  this,  without  enjoining 
the  sheriflF,  and  taking  the  property  out  of  his  hands.  If 
equity  will  not  do  this,  it  should  not  undertake  to  wind  up 
partnerships  while  any  of  the  property  is  in  the  hands  of 
sheriffs. 

The  object  of  the  creditors  of  the  debtor-partner  is  to 
convert  his  interest  in  the  partnership  property  into  money, 
to  bo  apph'ed  on  their  debts ;  the  object  of  the  other  part- 
ner is  to  convert  this  property  into  money  for  himself,  the 
tirm,  and  the  firm  creditors.  The  objects  of  both  classes  of 
creditors  can  be  better  accomplished  by  a  court  of  equity 
than  of  law.  The  interests  of  all  parties  concerned  are 
protected,  and  those  of  each  and  every  party  are  better 
cared  for  than  they  could  be  at  law. 

Oriffeih  dh  Knigkty  and  Wm,  T.  Barker^  for  the  appellants. 

1.  Execution  against  one  partner  may  be  levied  upon 
the  joint  property  of  the  partnership,  and  the  sheriff  may 
take  possession  thereof,  and  sell  the  interest  of  defendant 
in  execution  therein,  and  deliver  possession  to  the  vendee, 
who  will  take,  as  tenant  in  common  with  the  other  partners, 
subject  to  an  account  between  the  partners,  and  the  pay- 
ment of  the  partnership  debts.  PhiUijps  v.  Cook^  24  Wen- 
dell, 389 ;  Willard's  Eq.  Jur.,  723,  724;  Story  on'Part.,  sees. 
260,  263 ;  Code  of  Iowa,  sec.  1971. 

2.  And  a  court  of  equity  will  not  enjoin  against  such 
sale.  Code  of  Iowa,  sec.  1917;  Payne  v.  Moody ^  2  Johns., 
Ch.,  548 ;  Brewster  et  al.  v.  Hammet  dk  Lane^  4  Conn.,  540 ; 
LiUer  v.  Walker^  1  Freemaus  Ch.,  77 ;  PhiUipB  v.  Cook^ 
24  Wendell,  389.  Section  1917  of  the  Code  of  Iowa  was 
made  to  settle  this  question ;  and  the  defendants,  Wilcox, 
Perry  &  Eacher  were  entitled  to  the  security  by  bond  there 
given* 
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3.  But  plaintiffs  counsel  say,  a  court  of  equity  will  stay 
such  sale,  and  cite  authorities.  But  the  authorities  cited 
by  plaintiff  will  be  found,  on  examination,  to  go  only  to  the 
point  that  the  sale  will  be  stayed  till  an  account  he  taken  to 
ascertain  the  interest  of  defendant  in  execution  in  the  part- 
nei'ship  property  levied  on  ;  the  said  property  in  the  mean- 
time remaining  in  the  custody  of  the  sheriff,  with  the  right 
to  sell  the  interest  of  defendant  in  execution  therein,  as  soon 
as  that  interest  is  ascertained  ;  and  this  is  done  only  where 
it  is  made  to  appear,  that  the  interest  of  the  other  partners 
will  be  damaged  by  a  sale  made  prior  to  the  taking  of  an 
account.  This  is  not  the  case  at  bar.  The  plaintiff  in  the 
case  under  consideration,  does  not  seek  a  stay  of  the  sale 
till  an  account  be  taken,  leaving  the  property  in  the  mean- 
time in  the  possession  of  the  sheriff.  He  does  not  even 
ask  an  account  to  be  taken  to  ascertain  the  interest  of  each 
partner ;  nor  does  he  allege,  or  show,  that  either  his  inter- 
est, or  the  interest  of  his  co-partner,  the  defendant  in  exe- 
cution, will  be  damaged  by  the  sale.  But  he  seeks  a  per- 
petual injunction  against  the  sale ;  and,  more  than  this,  he 
asks  that  a  receiver  be  appointed,  and  that  the  sheriff  be 
required  to  surrender  the  property  levied  on,  to  the  re- 
ceiver ;  and  that  the  receiver  be  authorized  to  sell  the  prop- 
erty so  taken  from  the  sheriff,  and  to  apply  the  proceeds 
thereof  to  the  payment  of  the  partnership  debts ;  and  all 
this,  without  alleging  or  showing  that  any  damage  will 
arise,  either  to  his  interest,  or  to  that  of  the  defendant  in  exe- 
cution, by  a  sheriff's  sale  at  law ;  and  without  asking  or 
seeking  an  account  of  the  partnership  funds,  its  assets  and 
liabilities — without  a  reference  to  a  master  in  chancery  to 
ascertain  the  liabilities  and  assets  of  the  firm — and  without 
a  competent  allegation  or  showing  of  insolvency,  without 
which  the  joint  creditors  are  not  allowed  a  preference  over 
individual  creditors.  And  this  is  what  has  been  done  by 
the  court  below.  A  perpetual  injunction  against  the 
sale  has  been  granted ;  a  receiver  appointed ;  the  sheriff 
has  been  required  to  deliver  up  possession  of  the  property 
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levied  on,  to  the  receiver;  the  receiver  has  been  authorized 
to  sell  the  same ;  and,  without  the  taking  of  an  account — 
without  a  reference  to  a  master  to  ascertain  the  liabilities, 
before  whom  these  defendants  would  have  had  an  opportu- 
nity to  appear  and  contest  fraudulent  or  pretended  claims, 
the  receiver  has  been  authorized  to  appropriate  the  pro- 
ceeds of  the  property  taken  from  the  sheriff,  to  the  pay- 
ment of  the  partnership  creditors,  and,  in  doing  so,  to  '^  go 
it  blind." 

The  authorities  cited  by  the  plaintiff  do  not  approach 
these  positions ;  they  do  not  touch  this  case.  There  is  no 
authority  in  all  equity  jurisprudence  that  countenances,  or 
will  wink  at  such  proceedings.  But  these  authorities,  worth- 
less as  they  are  so  far  as  this  case  is  concerned,  are  over- 
borne by  contrary  decisions  and  principles  of  jurisprudence. 

4.  This,  then,  is  not  a  case  where  one  partner  seeks  a 
stay  of  an  execution  sale  at  law  of  the  interest  of  a  co-part- 
ner in  the  partnership  property,  till  an  account  be  taken  to 
ascertain  that  interest.  It  is  a  case  where  one  partner  seeks 
to  defeat  a  creditor  of  his  co-partner,  in  subjecting  his  (the 
debtor  partner's),  interest  in  co-partnership  property  to  the 
payment  of  his  individual  debt.  And  to  effect  this,  he  os- 
tensibly claims,  (though  in  collusion  with  the  debtor  part- 
ner, as  we  allege),  an  appropriation  of  the  partnership 
property  to  the  payment  of  the  partnership  creditors  first, 
and  in  preference  to  the  individual  creditors. 

The  principle  of  paying  joint  creditors  out  of  joint  prop- 
erty, and  individual  creditors  out  of  individual  property, 
arose  (in  England),  in  bankruptcy.  It  is  applied  only  in 
the  cases  of  the  insolvency  of  the  partners,  or  the  death  of 
one  partner;  and  while  the  partnership,  or  partners,  are  sol- 
vent, and  the  business  going  on,  a  court  of  equity  will  not 
interfere  and  apply  the  principle  against  individual  credi- 
tors. Story  on  Part.,  sees.  358,  361 ;  note  to  sec.  97 ;  note 
to  sec.  326;  lb.,  note  1  to  sec.  326 ;  ex  parte  Williatas^  11 
Vesey,  3 ;  1  Barb.,  480 ;  Eetchum  v.  Durkee^  3  lb.,  46 ; 
JKrJy  V.  Schoanmaker^  6  Vesey,  119,  quoted  in  note  2  to 
Vol.  VIII.— 2 
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sec.  97  of  Story  on  Part. ;  3  Kent,  (marginal  page),  64 ; 
Wilcox  V.  Kellogg^  11  Ohio,  399.  The  decision  of  Justice 
Eedfield  in  Washburn  v.  The  Bank  of  BeUows  Falls  et  al.y 
19  Vt.,  278,  is  based  npon  the  insolvency  of  the  partners. 

5.  Until  the  contrary  is  shown,  solvency  is  presumed, 
and  partners  considered  as  having  equal  interests. 

6.  The  individual  solvency  of  the  members  of  the  firm 
of  Hubbard  &  Curtis,  is  not  questioned. 

7.  Is  it  alleged,  or  shown,  that  the  firm  of  Hubbard  & 
Curtis  is  insolvent  ?  It  is  not  fairly  and  competently  alleg- 
ed. It  is  denied  by  these  defendants,  under  oath.  At 
the  time  the  executions  were  levied,  Nov.  10, 1857,  there 
is  nothing  that  shows  insolvency.  At  the  time  this  suit 
was  brought,  Dec.  26, 1857,  the  solvency  of  the  firm  is 
shown  by  the  first  report  of  the  receiver.  There  is  no  evi- 
dence of  insolvency  to  overcome  a  bare  denial,  much  less 
to  overcome  a  denial  under  oath,  which,  this  court  has  held 
more  than  once,  must  be  met  with  more  than  the  testimony 
of  one  witness. 

8.  When  equity  is  invoked  to  apply  the  principle  of 
paying  joint  debts  out  of  the  joint  property,  to  the  exclu- 
sion of  individual  creditors  of  one  partner,  it  must  not  only 
be  shown  that  the  partnership  and  the  partners  are  insol- 
vent, but  it  must  also  appear  that  the  joint  creditors  have 
no  remedy  at  law.  Kirby  v.  SchoonmaJcer^  3  Barb.  Ch.  50. 
The  reports  of  Iowa,  over  and  again,  afiSrm  that  old  first 
principle  in  equity  jurisprudence :  that  where  there  is  a 
remedy  at  law,  equity  takes  no  jurisdiction.  The  joint 
creditors  of  Hubbard  &  Curtis  have  their  remedy  at  law ; 
and,  indeed,  they  are  not  parties  to  this  suit,  and  seek  no 
relief  at  the  hands  of  this  court. 

9.  The  sale  of  partnership  property  to  a  stranger,  or 
even  to  a  partner  of  the  same  firm,  passes  the  property  free 
from  all  liability  to  the  payment  of  partnership  debts. 
Story  on  Part.,  sees.  358,  359,  and  sec.  97  and  note ;  8 
Kent's  Commentaries,  (8th  ed.)  marginal  pp.  65,  78,  79 ; 

11  Vesey,  3 ;  ex  parte  Williams^  1  Barbour's  Ch.,  480 ; 
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Ketchum  v.  DurJcee^  13  Ala.,  837 ;  Beese  v.  Bradford^  3 
Barb.  Ch.,  46;  Kirby  v.  Schoonmaker^  6  Vesey,  119  ;  W^iZ- 
oox  V.  Kellogg,  11  Ohio,  394. 

Woodward,  J. — The  record,  as  contained  in  the  trans- 
cript, is  imperfect,  in  not  stating  some  of  the  steps  in  the 
progress  of  the  cause.  Thns,  there  is  no  record  of  the  first 
appointment  of  the  receiver ;  and  several  proceedings  are 
referred  to,  in  the  final  decree,  of  which  there  is  no  men- 
tion in  the  progress  of  the  caase.  But  it  is  probable  that 
these,  or  some  of  them,  were  omitted  as  having  no  impor- 
tant bearing  on  the  result.  The  bill  was  filed  in  December, 
1857,  at  which  time  the  injunction  was  allowed.  In  Janu- 
ary, 1868,  the  receiver  gives  bond,  and,  in  February,  he 
makes  a  first  report.  On  motion,  the  injunction  is  dissolved 
so  far  as  to  allow  the  sheriff  to  sell,  but  holding  the  pro- 
ceeds liable  to  the  payment  of  the  joint  debts,  if  it  should 
be  so  decreed.  Then  the  final  decree  orders  the  money  to 
be  so  applied,  and  perpetuates  the  injunction.  Curtis  filed 
an  answer  admitting  the  matter  of  the  bill,  and  consenting 
to  a  decree  in  accordance  therewith.  The  final  entry  states 
that  Gove  &  Co.,  who  had  filed  a  demurrer  and  an  answer, 
appeared  by  counsel,  and  orally  stated  that  they  did  not 
resist  a  decree,  such  as  was  prayed  for.  A  judgment  was 
recovered  by  C.  W.  &  8.  L.  Keith  against  said  Curtis, 
which  is  not  regularly  introduced  into  the  pleadings,  but  as 
a  portion  of  the  property  of  the  firm  was  attached  in  that 
suit,  it  is  agreed  by  counsel  that  if  it  is  finally  held,  that  the 
judgments  of  Wilcox,  Perry  &  Eacher  should  be  paid  from 
the  assets  of  Hubbard  &  Curtis,  then  the  court  may  also 
decree  the  payment  of  the  judgment  of  Keith.  These  cir- 
cumstances and  fact^  are  here  mentioned,  either  to  explain 
the  state  of  the  record,  or  the  case  in  relation  to  them,  or  to 
dispose  of  them  at  once,  as  having  no  important  bearing 
in  the  cause. 

Of  this  latter  character,  is  the  matter  of  the  sale  to  Ams- 
den.    As  the  property  came  back  into  the  hands  of  the 
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firm,  and  stands  with  the  rest  of  their  assets,  and  consti- 
tutes a  part  of  them,  either  by  a  cancelation  of  the  original 
sale,  or  by  a  re-sale,  (and  which  seems  immaterial),  no  ques- 
tion of  consequence  arises  in  relation  to  it,  and  the  subject 
does  not  appear  to  have  any  bearing  in  the  case,  and  may 
be  dismissed  without  further  remark. 
•  The  true  questions  arising  in  the  case,  are  upon  the  course 
of  proceed ure,  and  the  rights  of  the  parties,  when  the  sep- 
arate creditor  of  a  partner  levies  upon,  or  aims  to  reach, 
the  interest  of  that  partner  in  the  joint  property ;  and  what 
are  the  rights  of  the  joint  creditors,  and  how  are  they  to 
be  enforced  ? 

Two  propositions  are  familiar  to  all.  That  the  creditbr 
of  one  partner  may  levy  upon  the  interest  of  his  debtor  in 
the  firm  ;  and  that  the  creditors  of  the  firm  are  entitled  to 
I  be  first  satisfied  from  the  partnership  funds,  and  the  sepa- 
I  rate  creditors  from  the  individual  funds.  The  application 
and  test  of  this  second  rule,  arises  only  where  there  is  a  de- 
ficiency in  one  of  the  funds.  Consequently,  the  doctrine 
had  its  origin  under  insolvent  and  bankrupt  laws.  It  is 
not  confined  to  cases  actually  arising  under  such  laws,  but 
requires  an  actual  insolvency  as  the  ground  of  its  applica- 
tion. This  is  the  usual  mode  of  stating  the  rule,  but  it  is 
not  strictly  true,  for  absolute  insolvency  is  not  required. 
If,  for  instance,  a  firm  is  just  solvent,  and  no  more,  having 
just  suflScient  to  pay  its  creditors,  the  creditors  of  individual 
partners  could  not  come  in.  And  so  it  would  be  of  the 
separate  fund. 

In  the  present  case,  the  creditors  of  Curtis  alone  levied  on 
partnership  property.  Hubbard,  his  partner,  in  behalf  of 
the  firm,  and  of  the  creditors  of  the  firm,  obtained  an  injunc- 
tion to  stay  the  sale.  On  this  point,  there  is  a  difibrence 
among  the  authorities.  It  is  upon  the  question,  whether  the 
court  will  stay  the  sale,  and  throw  the  burden  upon  the  cred- 
itor levying  to  wait  tlie  settlement  of  the  partnership  affairs, 
to  ascertain  whether  the  debtor-partner  has  a  real  and  valu- 
able interest,  over  and  above  the  liabilities  of  the  firm ;  or 
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whether  the  officer  shall  proceed  to  sell,  letting  the  purchaser 
buy  at  his  own  risk,  and  he  take  the  bnrden  of  undergoing 
a  settlement  of  the  partnership,  and  take  according  to  the 
result — nothing,  if  there  be  no  balance  due  the  debtor-part^ 
ner,  and  something,  if  there  be  a  balance. 

That  the  court  would  not  stay  a  sale,  is  held  in  LiUer  v. 
WaJJcer^  1  Freem.  Ch.,  (Miss.,)  78 ;  by  Chan.  Kent,  in  Moody 
V.  Paine^  2  Johns.  Ch.,  548 ;  and  in  3  Kent's  Com.,  65,  note 
(/),  Chancellor  Kent  appears  to  have  been  constraired  by 
prior  cases  in  his  own  state,  and  in  the  passage  last  above 
referred  to,  he  notices  the  position  of  Judge  Story,  and  con- 
cedes that  the  other  is  the  more  suitable  rule.  Songham  v. 
Carter,  12  Wend.,  131 ;  Philips  v.  Cook,  24  lb.,  390 ; 
Brewster  v.  Hammett,  4  Conn.,  540 ;  Parker  v.  Pistor,  3  B. 
&  P.,  288. 

On  the  other  side  of  the  question  are :  1  Eden  on  Inj., 
53  and  note ;  CoUyer  on  Part.,  sec.  340,  citing  Taylor  v. 
Pield,  4  Ves.,  396 ;  S.  C.  15  Ves.,  559,  note ;  Bevan  v. 
Zewis,  1  Sim.,  376;  Gow  on  Part.,  (3d  Ed.)  144;  Collyer 
sec.  831,  states  this  case  precisely,  citing  1  Mad.  Ch.  131, 
(which  Mr.  Kent  says  is  not  supported  by  his  authorities); 
Lowndes  v.  Saylor,  1  Madd.,  423 ;  Newell  v.  Townsend,  6 
Sim.,  419 ;  In  re  Smith,  16  Johns.,  106 ;  Newhall  v.  Buck- 
ingham, 14  111.,  405;  Place  v.  Sweitzer,  15  Ohio,  142; 
Washhime  v.  Bank  of  B,  Falls,  19  Vt.,  278 ;  1  Story  Eq., 
sees.  675,  678,  et  seg:.  Story  on  Part.,  sees,  97,  260,  et  seg.; 
McDonald  v.  Beach,  2  Blackf.,  55. 

Some  of  the  above  cases  are  at  law,  but  they  discuss  ques- 
tions and  cases  bearing  closely  upon  the  pure  equity  view  of 
the  subject.  Such  is  the  above  case  of  Phillips  v.  Cook ; 
and  in  Sougham  v.  Carter,  though  at  law,  Ch.  J.  Savage 
says :  The  court  would  stay  a  sale  on  execution  to  allow  an 
account  to  be  taken  in  equity,  and  if  this  was  not  done,  yet, 
only  the  interest  of  the  partner  would  be  sold.  But,  accord- 
ing to  the  rule  in  equity,  he  says,  the  partnership  accounts 
should  all  be  liquidated  before  a  sale  on  execution,  and  cites 
16  Johns.,  106 ;  and  2  Yes.  &  Bea.,  300.    In  either  case, 
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however,  whether  the  sale  be  stayed  till  the  accounts  are  set- 
tled in  equity,  or  not,  all  the  books  agree  that  the  purchaser 
takes  only  the  interest  of  the  judgment  debtor,  and  takes  it 
as  he  held  it,  that  is,  subject  to  the  payment  of  the  partner- 
'  ship  debts. 

A  question  standing  still  earlier  in  the  order  of  proceed- 
ing, has  been  whether  the  officer  shall  take  actual  possession 
of  the  joint  property,  and,  on  a  sale,  deliver  it  to  the  purcha- 
ser, or  whether  he  only  lets  in  the  purchaser  to  a  tenancy  in 
common  with  the  other  partner ;  and  perhaps  the  weight  of 
authority  favors  the  actual  taking  and  delivering,  and  some 
of  the  cases  have  held  what  seems  rather  strong  and  hard 
doctrine  on  this  subject  But,  however  this  may  be,  it  is 
agreed  that  the  purchaser  takes,  subject  to  the  settlement  of 
the  partnership,  and  if  there  is  no  surplus  belonging  to  the 
debtor,  he  takes  nothing,  and  the  property  is  taken  from  him 
by  the  joint  creditors.     See  the  above  authorities. 

If  the  property  is  sold  before  an  account  is  taken,  of 
course  the  interest  of  the  debtor  is  liable  to  be  sacrificed,  on 
account  of  the  uncertainty,  and  the  purchaser  is  burdened 
with  the  settlement  of  the  business  of  the  firm.  In  the  other 
mode  of  proceeding,  the  creditor  takes  this  upon  himself,  and 
if  there  is  no  balance,  there  is  nothing  to  sell.  The  rule  is 
clearly  summed  up  and  stated  in  Eden  on  Inj.,  53-5.  Hav- 
ing stated  that  the  subject  had  undergone  an  elaborate  dis- 
cussion in  a  case  in  the  Exchequer,  Taylor  v.  Fields  5  Yes., 
396,  and  15  Ves.,  559,  note,  he  states  the  conclusion  as  there 
held:  "Whether  the  partner,  for  valuable  consideration, 
sells  his  interest  in  the  partnership,  or  his  representatives 
take  it  upon  his  death,  or  a  creditor  takes  it  in  execution,  or 
assigns  under  a  commission,  the  party  coming  in  in  the  right 
of  the  partner,  takes  nothing  more  tlian  an  interest  in  the 
partnership,  which  is  not  tangible,  and  cannot  be  made  avail- 
able, except  under  an  account  between  the  partnership  and 
the  partner.  The  creditor  will,  accordingly,  be  restrained 
from  proceeding,  until  such  account  has  been  taken.''  This 
seems  to  be  the  more  consistent  rule,  and  supported  by  the 
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greater  weight  of  authority.  The  following  cases,  also,  bear 
upon  the  subject :  Fox  v.  Ranberryy  Cowp.,  445 ;  Richardr 
%on  V.  Gooding^  2  Vem.,  293 ;  West  v.  Skipp^  1  Ves.,  239 ; 
Hankey  v.  GarreU,  3  Bro.  C.  C,  457;  and  1  Ves.  Jr.,  236 ; 
particularly,  Barker  v.  Ooodvyin^  11  Ves.,  78;  Young  y. 
Keigleby^  15  Ves.,  557 ;  DuUon  v.  Morrisson^  17  Ves.,  193. 

In  reply  to  suggestions  of  the  respondent's  counsel,  we 
would  say,  that  the  stay  of  sale  is  not  allowed  upon  the 
ground  that  the  interests  of  the  other  partners  will  be  dam- 
aged by  a  sale,  but  it  is  to  ascertain  and  protect  the  rights  of 
the  joint  creditors.  Again  :  the  account  is  not  taken  solely 
to  ascertain  whether  there  is  a  surplus  interest  in  the  debtor, 
as  counsel  seem  to  suppose ;  but  it  being  found  that  the  joint 
effects  are  not  sufficient,  or  only  sufficient,  to  meet  the  de- 
mands of  the  joint  creditors,  the  object  is  to  protect  these, 
and  direct  the  funds  to  their  payment. 

It  is  objected  that  the  complainant  does  not  distinctly  al- 
lege insolvency,  and  that  he  does  not  seek  a  stay  of  sale 
merely  to  ascertain  the  debtor's  interest,  but  asks  a  perpetual 
injunction.  It  is  true  that  the  bill  is  not  as  full  and  explicit 
as  it  might  well  have  been ;  but,  what  witb  the  facts  stated, 
and  the  averments  of  the  petition,  an  all^:ed  insolvency  is 
apparent  He  avers  that  the  assets  are  not  sufficient  to  dis- 
charge the  indebtedness,  and  upon  this  basis  he  asks  a  per- 
petual injunction.  The  court  having  cognizance  of  the  case 
to  take  an  account  of  the  partnership  affairs,  finding  it  insol- 
vent in  fexAy  must  necessarily  make  the  injunction  perpetual 
in  the  end,  since  there  was  no  interest  remaining  in  the 
debtor,  to  selL 

It  appears,  that  in  the  present  case,  the  court  dissolved  the 
injunction, -so  that  the  officer  proceeded  to  sell,  and,  therefore, 
it  is  questionable  whether  the  point  is  properly  made  as  to 
whether  an  injunction  should  be  allowed  to  stay  a  sale.  Yet 
the  whole  proceeding  is  so  involved,  one  part  with  another, 
that  we  have  given  attention  to  it  At  the  sale,  the  respon- 
dents, Wilcox,  Perry  &  Eacher,  became  the  purchasers ;  and 
it  being  ascertained  that  there  is  no  interest  in  the  debtor  for 
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his  separate  creditors,  they  are  directed  in  the  decree  to 
restore  to  the  receiver  the  property  purchased.  This  is  what 
we  have  remarked  would  be  the  case  with  any  other  purcha- 
ser, where  it  should  be  ascertained  that  there  was  no  surplus 
interest  in  the  debtor-partner. 

Aa  to  the  objection  that  no  master  in  chancery  is  ap- 
pointed to  take  an  account  of  the  partnership  debts,  or  any 
tribunal  or  proceeding,  such  that  the  defendants  could  ap- 
pear and  contest  claims  set  up,  it  is  to  be  remarked  that 
the  record  is  not  full.  There  is  an  evident  omission  to  state 
some  of  the  steps  in  the  course  of  the  proceeding,  and  the 
cause  seems  to  have  been  prepared  to  bring  to  this  court 
certain  question,  only.  It  is  a  matter  of  course  that  the 
court  should  take  some  order  to  ascertain  the  true  joint 
liability ;  and  though  the  record  as  presented  to  us,  fails  to 
show  what  this  was,  (as  in  some  other  respects  also),  yet,  as 
the  final  decree  implies  that  some  order  was  taken,  we  can- 
not see  our  way  clear,  to  say  there  was  error,  either  in  what 
was  done,  or  what  was  omitted  to  be  done.  If,  in  truth,  the 
court  has  not  judicially  ascertained  the  joint  liabilities 
which  the  receiver  is  directed  to  pay,  this  should  still  be 
done,  with  proper  notice  to  the  defendants. 

It  has  been  remarked  that  insolvency  is  fairly  and  suflB- 
ciently  alleged,  and  we  think  it  is  proved,  too.  It  would 
not  give  a  just  view  to  regard  the  first  report  of  the  receiv- 
er, alone,  for  this  is  but  a  general  showing  of  the  state  of 
the  firm,  at  his  appointment,  setting  down  the  lumber  at 
cost,  and  the  debts  and  liabilities  both  ways  at  their  face ; 
whilst  the  second  report  is  made  after  the  receiver  had  had 
time  to  ascertain  the  true  condition  of  things,  and  in  truth, 
has  relation  to  the  time  of  his  appointment.  This  shows 
the  actual  state  of  the  firm  much  more  truly  than  the  first. 

Finally,  it  seems  that  the  bill  in  such  a  case,  may  be 
filed  either  by  the  debtor-partner,  or  the  remaining  partners 
— ^by  the  joint  or  the  separate  creditors— or  the  purchaser. 
Story  on  Part.,  section  263 ;  3  Kent,  65,  note ;  Wash- 
hum  V.  Bank  of  Bellows  FallSj   19  Vermont,  278.    This 
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last  case  says  that  the  partnership  creditors  have  only  to 
make  out  a  prima  facie  case  of  insolvency.  And  Lord 
Bosslyn  said  that  the  principle  of  distribution  to  joint  and 
separate  creditoi's,  involved  in  these  cases,  was  applicable 
not  only  in  bankruptcy,  but  upon  general  principles  of 
equity.     3  Ves.,  240 ;  3  Kent,  66,  note. 

In  conclusion,  we  are  satisfied  that  the  bill  was  correctly 
sustained,  and  that  there  is  not  error  in  the  final  decree. 
If  there  was  a  want  of  proper  proceeding  in  ascertaining 
and  settling  the  claims  of  the  partnership  creditors,  it  is  not 
made  to  appear ;  and  as  the  record  sent  up  manifestly  omits 
some  portion  of  the  proceedings,  we  cannot  infer  that  the 
proper  measures  were  not  taken. 

The  decree  of  the  district  court  is  affirmed. 


Ralston  t\  Lahee. 

An  infant  defendant  is  as  mnch  bound  by  a  decree  in  equity  against  her, 
as  a  person  of  fuU  age ;  and,  consequently,  if  there  be  an  absolute  decree 
against  a  defendant  who  is  under  age,  he  or  she  will  not  be  permitted 
to  dispute  it,  unless  upon  such  grounds  as  an  adult  might  have  dispu- 
ted it — as  fraud,  collusion  or  error. 

To  impeach  a  decree  in  equity,  against  an  infant,  on  the  ground  of  fraud 
or  coUusion,  the  infant  may  proceed  either  by  bill  of  review,  or  by  orig- 
inal bill.  To  impeach  it  on  the  ground  of  error,  the  infant  may  proceed 
by  original  bill,  and  he  is  not  obliged  to  wait,  for  that  purpose,  until  he 
has  arrived  at  the  age  of  twenty-one  years. 

In  ordinary  cases,  where  an  infant  is  allowed  time,  after  her  arrival  at  the 
age  of  twenty-one  years,  to  show  cause  against  a  decree,  the  decree,  in 
such  cases,  is  deemed  complete,  but  the  infant  has  the  time  allowed  to 
show  cause  against  it.'  If  no  cause  is  shown,  within  the  time  specified, 
the  infant  is  bound. 

After  the  infant  comes  of  age,  and  before  the  decree  is  made  absolute,  she 
may,  as  a  matter  of  course,  on  motion,  obtain  leave  to  amend  the  answer 
filed  by  her  guardian,  or  to  put  in  a  new  one.  By  the  new,  or  amended 
answer,  she  may  make  a  better  defense,  and  support  that  defense  by 
new  evidence ;  and,  for  that  purpose,  may  file  a  bill  of  discovery. 

An  infant  defendant,  wishing  to  make  a  new  defense  to  a  decree  in  equity. 

Vol.  VIII.— 3 
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must  applj  to  the  court  as  early  as  possible,  after  obtaining  the  age  of 
twenty-one  years ;  for  if  she  is  guilty  of  any  laehety  her  application  will 
be  refused. 

An  infant  defendant  may  either  impeach  a  decree  in  equity,  on  the  ground 
of  fraud  or  collusion  between  the  complainant  and  her  guardian,  or  she 
may  show  error  in  the  decree.  She  may  also  show  that  she  had  grounds 
of  defense,  which  were  not  before  the  court,  or  were  not  insisted  on  at 
the  hearing;  or  that  new  matter  has  subsequently  arisen,  upon  which 
the  decree  may  be  shown  to  be  wrong. 

Where  an  erroneous  decree  has  been  obtained  against  an  infant,  and  the 
error  is  not  in  the  judgment  of  the  court,  but  in  the  facts  on  which  the 
judgment  is  founded — as  where  there  has  been  fraud  or  collusion  be- 
tween the  complainant  and  the  guardian  ad  litem,  or  where  there  has 
been  any  deception,  or  any  surprise,  upon  the  court,  the  infant  may, 
either  during  infancy  or  afterwards,  investigate  the  decree  by  a  bill  of 
review,  or  by  original  bill ;  and  this,  although  the  ground  of  complaint 
against  the  decree,  is  confined  to  error. 

In  such  cases,  the  proceeding  on  which  the  decree  is  founded,  is  treated  as 
fraudulent — it  being  considered  fraudulent  to  take  advantage  of  the 
incompetency  of  the  infant  to  defend  herself. 

An  infant  is  not  bound  by  admissions  made  in  his  or  her  behalf,  unless 
such  admissions  are  for  the  benefit  of  the  infant. 

Where  there  is  an  infant  defendant,  and  it  is  necessary,  in  order  to  entitle 
the  plaintiff  to  the  relief  he  prays,  that  certain  facts  should  be  before 
the  court,  such  facts,  although  they  might  be  the  subject  of  admission 
on  the  part  of  adults,  must  be  proved  against  the  infant. 

There  can  be  no  valid  decree  against  an  infant,  by  default,  nor  on  tha  an- 
swer of  a  guardian. 

But  where  in  a  proceeding  to  reach  the  equitable  interest  of  a  judgment 
debtor  in  real  estate,  against  the  debtor  and  his  infant  daughter,  in 
whose  name  the  title  had  been  taken,  the  guardian  ad  litem  of  the  in- 
fant, in  his  answer,  admitted  the  judgment  against  the  father — that  ex- 
ecution issued  thereon,  had  been  returned  "no  property  found "  —  that 
the  father  had  no  property  out  of  which  the  judgment  could  be  satisfied 
— that  the  said  infant  was  the  daughter  of  the  said  judgment  debtor — 
and  that  the  title  to  one  of  the  lots  in  controversy,  was  in  the  said  in- 
fant— and  denied  the  other  allegations  of  the  bill ;  Beldj  That  as  the 
substantial  matters  admitted  in  the  answer  of  the  guardian,  were  mat- 
ters of  record,  the  court  could  not  presume  that  the  decree  was  rendered 
on  the  admissions  of  the  guardian ;  and  that  those  admissions  did  not 
prejudice  the  rights  of  the  infant. 

A  guardian  ad  litem  may  be  appointed,  either  on  the  motion  of  the  plain- 
tiff, or  the  defendant,  in  an  action,  but  the  court  will  not  permit  an  ad- 
verse party  to  select  the  guardian  for  the  infant. 

The  fact  that  a  guardian  ad  litem,  at  the  time  of  his  appointment,  and  at 
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the  date  of  the  decree,  was  interested  against  the  infant  in  the  subject 
matter  of  the  controversy,  is  not  such  conclusive  evidence  of  fraud  as 
to  authorize  the  setting  aside  of  the  decree,  for  that  reason  alone,  un- 
less it  is  shown  further,  that  the  guardian  made  use  of  his  position,  to 
work  some  injury  to  the  interest  of  the  infant. 

Infants  are  as  much  bound  by  the  conduct  of  those  who  conduct  their  case 
as  adults,  provided  their  conduct  be  bona  fide  ;  and  where  the  solicitor 
of  an  infant,  consents  to  take  the  evidence  in  a  proceeding  in  chancery 
by  affidavit,  instead  of  depositions  upon  interrogatories,  the  infant  will 
be  bound  thereby. 

Where  a  decree  has  been  rendered  against  an  infant,  and  she  afterwards 
succeeds  in  showing  that  it  ought  not  to  have  been  rendered,  the  court 
will  place  her,  as  far  as  practicable,  in  the  situation  in  which  she  was 
before  the  decree  was  made. 

In  a  proceeding  to  set  aside  a  decree  in  equity,  and  a  sale  under  such  de- 
•  cree,  all  the  parties  to  the  decree,  and  the  purchaser  at  the  sale,  should 
be  made  parties  defendant,  and  brought  into  court ;  and  unless  this  is 
done,  the  court  cannot  properly  adjudge  the  decree  void. 

Appeal  from  the  Des  Moines  District  Court. 
Monday,  April  4. 

In  the  year  1844,  Charles  H.  Miller  filed  his  bill  in  chan- 
cery in  the  district  court  of  Des  Moines  county,  against 
Robert  Ealston,  and  Mary  H.  Ealston,  his  daughter,  to 
subject  to  the  payment  of  a  judgment  in  his  name  against 
said  Robert  Ealston,  lots  238  and  239,  A.,  in  Burlington,  the 
title  to  which  was  alleged  to  have  been  procured  to  be  made 
from  the  United  States  by  the  said  Robert  to  his  infant 
daughter,  the  said  Mary  H.,  while  he,  the  said  Robert,  was 
largely  indebted  to  his  creditors,  and  among  others  to  the 
said  Miller.  It  was  further  alleged  that  the  said  lots  were 
the  property  of  the  said  Robert,  and  that  at  the  time  the 
title  was  so  taken  in  the  name  of  said  Mary  H.,  the  said 
Robert  was  unable  to  pay  hie  debts,  and  had  no  property 
from  which  the  same  could  be  made ;  and  that  the  pur- 
chase money  for  the  same  was  paid  by  the  said  Robert,  and 
all  the  improvements  upon  the  lot  were  erected  by  the  said 
Robert,  and  paid  for  out  of  his  own  means. 

At  the  October  term,  1847,  the  cause  came  on  to  be 
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heard,  upon  the  complainant's  bill,  and  the  answers  of  said 
Robert  Halston,  and  of  said  Mary  H.,  by  her  guardian  ad 
liiem^  James  W.  Grimes,  and  the  evidence  in  the  canse ; 
and  it  was  by  the  court  decreed  that  the  said  lots  be  sold 
by  the  sherift'  to  satisfy  the  complainant's  judgment ;  that 
the  proceeds  be  applied  for  that  purpose  first ;  and  that  any 
surplus  remaining  should  be  paid  over  to  the  said  James 
W.  Grimes,  as  prayed  for  by  said  Grimes,  and  decreed  by 
the  court,  upon  his  petition  to  that  effect  filed  in  said  cause. 
It  was  also  further  decreed  by  the  court,  that  the  said 
Mary  H.  Ralston  be  allowed  a  year  and  a  day  after  she 
should  arrive  at  the  age  of  twenty-one  years,  to  show  cause 
against  and  to  set  aside  said  decree. 

The  present  bill  was  filed  by  the  said  Mary  H.  Ralston 
in  February,  1856,  alleging  that  she  arrived  at  the  age  of 
twenty-one  years  on  the  21st  of  June,  1855,  and  not  be- 
fore ;  and  she  prays  that  for  error  in  the  decree  of  the  court 
in  the  suit  of  Miller  v.  RaUton^  the  same  may  be  reversed 
and  held  for  naught,  and  that  the  sale  of  the  said  lots,  made 
by  the  sheriff  under  said  decree,  be  set  aside,  and  the  sher- 
iff's deed  cancelled.     The  errors  alleged  are : 

1.  That  the  said  decree  was  made  without  any  legal  and 
sufficient  answer  on  the  part  of  said  Mary  H. 

2.  That  the  order  appointing  a  guardian  ad  litem^  was 
made  on  the  application  of  the  complainant  in  said  suit. 

3.  That  the  guardian  appointed  was  interested  against 
the  said  Mary  II.,  in  one  of  the  said  lots,  at  the  time  of  his 
appointment,  and  «t  the  date  of  the  said  decree. 

4.  That  the  court  permitted  evidence  to  be  received 
against  the  said  infant,  by  consent  of  her  said  guardian, 
which  otherwise  was  inadmissible ;  and  received  and  acted 
on  admissions  made  by  her  said  guardian,  which  could  not 
legally  be  made  for  her,  she  being  an  infant  defendant. 

It  is  charged  in  said  bill,  that  the  complainant,  being  an 
infant  of  tender  years,  could  not,  and  did  not,  appear  in 
defense  of  said  suit ;  that  the  district  court,  without  her 
knowledge  or  concurrence,  and  on  the  application  of  the 


Digitized  by  VjOOQ IC 


SUPREME  COURT  CASES— 1859.  21 

Halaton  t.  Lahee. 

said  Miller,  appointed  a  guardian  ad  litem  for  her ;  that 
said  guardian,  at  the  time  of  his  said  appointment,  was 
then  claiming  to  be  interested  in  said  lot  number  288,  ad- 
versely to  his  said  ward,  as  a  pretended  purchaser  of  the 
same  from  said  Kobert  Balston,  which  said  interest  was 
not  disclosed  to  the  court,  but  was  fraudulently  suppressed ; 
that  an  answer  was  put  in  by  said  guardian,  admitting  a 
portion  of  the  facts  charged  in  the  bill ;  that  the  answer 
was  not  verified  by  the  oath  of  the  said  guardian ;  that  no 
replication  thereto  was  filed ;  that  the  said  guardian  con- 
sented that  certain  afiidavits  should  be  used  as  evidence  in 
the  cause ;  that  the  decree  rendered,  after  directing  that 
the  said  lots  be  sold  to  satisfy  the  judgment  of  Miller,  fur- 
ther directed  that  the  surplus,  if  any,  should  be  paid  over 
to  said  guardian,  on  his  individual  claim  against  said  Bob- 
ert  Ralston,  as  the  purchaser  from  him  of  said  lot  number 
238 ;  and  that  at  the  said  sale  by  the  sheriff^  the  said  guar- 
dian became  the  purchaser  of  said  lots,  at  the  price  of  ten 
dollars  each,  and  received  a  deed  of  conveyance  for  the 
same  from  the  sheriff. 

By  an  amended  bill  of  complainant,  it  is  alleged  that  the 
purdiase  of  the  said  lots  by  the  guardian,  and  the  convey- 
ance of  the  same  to  him  by  the  sheriff,  were  fraudulent  and 
void  as  to  complainant ;  and  that  the  said  decree  and  sale 
ought  to  be  vac*ated  and  set  aside ;  and  it  is  prayed,  that 
for  such  fraud,  the  same  may,  by  decree  of  the  court,  be 
set  aside,  or  that  the  present  holder  of  said  lots  be  decreed 
to  convey  to  complainant. 

The  complainant  makes  defendants  to  her  bill,  John  La- 
hee, who,  it  is  alleged,  is  in  possession  of  the  lots,  claiming 
to  be  the  owner  of  the  same  by  virtue  of  title  derived  from 
Grimes,  the  purchaser  at  sheriff's  sale,  and  Miller  and  Rals- 
ton, the  parties  to  the  original  suit;  but  the  latter  are  not 
served  with  notice,  and  make  no  defense.  Lahee  answers, 
denying  the  allegations  of  the  bill,  and  particularly  deny- 
ing all  fraud,  and  averring  that  he  is  an  innocent  purchaser 
of  said  lots,  in  gcod  faith,  without  notice,  and  for  a  valua- 
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ble  consideration,  from  Jos.  Greenough,  who  purchased  of 
Grimes,  the  holder  of  the  title  under  the  sheritt's  sale. 

The  court  rendered  a  decree  in  favor  of  the  complainant, 
adjudging  the  right  and  title  of  the  premises  to  be  in  her, 
and  that  the  title  of  the  defendant,  Lahee,  as  against  her, 
was  fraudulent.  The  title  of  Lahee  was,  therefore,  vaca- 
ted and  set  aside,  and  the  complainant  quieted  in  her  title 
as  against  him.  From  this  decree,  the  defendant  has  ap- 
pealed. 

C.  Ben  Darwin^  for  the  appellant,  cited  McPherson  on 
Infants,  254-261;  1  A.  K.  Marsh.,  400 ;  5  Monroe,  452 ;  5 
Blackf.,  328;  7  Dana,  479 ;  6  lb.,  88 ;  8  B.  Monr.,  105 
12  lb.,  471;  7  lb.,  56;  3  A.  K.  Marsh.,  254;  2  lb.,  167 
2  How.,  (U.  S.),  341 ;  Rev.  Stat.,  1843, 105 ;  13  Pick.,  272 
2  Paige,  64, 101. 

David  Rarer ^  for  the  appellee. 

Tliis  is  not  a'bill  of  review,  but  to  set  aside  decree  and 
sale  for  fraud.  It  is  not  a  continuation  of  the  old,  but  is 
an  original  proceeding,  to  remove  the  cloud  from  complain- 
ant's title,  created  by  a  void  proceeding. 

I.  The  guardian  ad  litem  admitted  facts,  and  also  ad- 
mitted unsworn  testimony  in  evidence,  and  ex  parte  aflSda- 
vits  also ;  and  did  not,  by  answer,  controvert  the  truth  of  the 
bill.  It  was  his  special  duty  to  contest  every  point ;  and 
however  his  failing  to  do  so  might  not  affect  a  stranger  pur- 
chasing under  the  decree,  it  does  void  the  purchase,  when 
made  by  such  guardian  himself.  Knickerbocker  v.  DeFor- 
esty  2  Paige,  304 ;  13  Pick.,  272 ;  2  Paige,  64  and  101.  For 
he  that  is  entrusted  with  the  interest  of  others,  cannot  be 
allowed  to  make  an  interest  thereof  to  himself.  Buckles  v. 
Laffertyj  2  Rob.,  292,  and  note  to  p.  301 ;  Van  Epps  v. 
Van  Epps^  9  Paige,  241 ;  Torry  v.  Bank  of  New  Orleans^ 
9  lb.,  663 ;  2  Kent's  Com.,  Tit.  Guardian  and  Ward,  229 
and  note ;  1  Story's  Eq.,  sees.  308, 309, 317,  322.  323,  337 ; 
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2  Story's  Eq.,  sec.  1261-1266 ;  Jackson  v.  Sanubaugh  et  ai.^ 
10  Johns.,  435 ;  Bank  U.  S.  v.  Ritchie^  8  Peters,  128 ; 
Walker  v.  Ferrin^  4  Vermt.,  523 ;  Bogers  v.  Cruger^  7 
Johns.,  557 ;  Bite  v.  Btte^  2  Band.,  409  ;  Henry  et  al.  v. 
Taylor^  15  How.,  494 ;  1  Am.  Lead.  Cases,  264 ;  1  Parsons 
Cod.,  115, 116 ;  Stanley  v.  Branan,  7  Blackf.,  193 ;  Wright 
T.  Miller^  1  Sand.  Ch.,  104 ;  Matthewwm  v.  Sprague  et  al., 
1  Curtis,  457 ;  Taylor^a  Heirs  v.  Parker,  1  Smith  (Ind.), 
225;  James  v.  Janies,  4  Paige,  115 ;   Walton  v.  Caulson,  1 

'  McLean,  120. 

II.  By  the  papers  on  file,  the  guardian  ad  litem  is 
shown  to  have  had  an  interest  at  the  time  of  the  decree,  ad- 
verse to,  or  in  conflict  with  the  minor.  This  renders  the 
decree  fraudulent  in  law  and  void,  and  tlie  guardian  was  a 
witness  against  his  ward,  which,  also,  as  against  the  claim 
of  the  guardian,  is  fraudulent  and  void.  Payton  v.  Bdbvn- 
mm,  1  Sim.,  390 ;  Payton  v.  Bond,  1  Sim.,  890 ;  3  Eng. 
Ch.,  196;  Pwrker  v.  Linoobn,  12  Mass.,  16. 

III.  But  this  is  alleged  to  be  simply  a  bill  of  review, 
and  is  objected  to  as  such.  If  it  were,  it  were  sufiicient  to 
vacate  the  proceedings.  Moeier^s  Heirs  v.  QraharrCs  AdrrCr, 

3  McLean,  42,  43 ;  Boss  v.  Prentiss,  4  lb.,  107 ;  Boot  v. 
SUme,  2  Leigh,  650. 

IV.  The  defendant,  Lahee,  cannot  place  himself  upon 
the  principle  of  protection  to  an  innocent  purcjiaser,  if 
this  be  considered  a  bill  of  review.     Clark  v.  Marshall, 

4  Dana,  95.  Nor,  if  a  bill  in  the  nature  of  an  original  bill 
for.  fraud,  as  we  allege  it  to  be.  For,  in  either  event,  he, 
(Lahee),  is  a  purchaser  with  notice,  by  the  recitals  in  the 
deeds  under  which  he  purchases  and  makes  title.  Oliver  v. 
Piatt,  3  How.,  (U.  S.),  410 ;  Hill  on  Trustees,  (marg.),  513 ; 
Bdbms  v.  McMillen,  26  Miss.,  434 ;  Wales  v.  Cooper  et  al., 
24  lb.,  228 ;  Brush  v.  Ware,  15  Pet,  111. 

Stockton,  J. — ^An  in&nt  defendant  is  as  much  bound  by 
a  decree  in  equity  against  her,  as  a  person  of  full  age ; 
therefore,  if  there  be  an  absolute  decree  against  a  defendant 
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who  is  under  age,  she  will  not  be  permitted  to  dispute  it^  un- 
less upon  such  grounds  as  an  adult  might  have  disputed  it : 
as  fraud,  collusion,  or  error.  To  impeach  the  decree  on  the 
ground  of  fraud  or  collusion,  she  may  proceed  either  by 
bill  of  review,  or  by  original  bill.  To  impeach  it  on  the 
ground  of  error,  she  may  proceed  by  original  bill ;  and  she 
is  not  obliged  to  wait  for  that  purpose  until  she  has  arrived 
at  the  age  of  twenty-one.  1  Danl.  Ch.  Practice,  205.  In 
ordinary  cases,  where  an  infant  is  allowed  time  after  her  ar- . 
rival  at  the  age  of  twenty-one  years,  to  show  cause  against 
a  dewee,  the  decree,  in  such  cases,  is  deemed  complete ;  but 
the  infant  lias  the  time  allowed  to  show  cause  against  it.  If 
1^0  cause  is  shown  within  the  time  specified,  the  infant  is 
bound.  McPhersonon  Infants,  412;  1  Danl.  Ch.  Practice^ 
ch.  4,  sec.  8. 

After  the  infant  comes  of  age,  and  before  the  decree  is 
made  absolute,  she  may,  as  a  matter  j^f  course,  obtain  leave, 
on  motion,  to  amend  her  answer,  or  to  put  in  a  new  one. 
Stephemofi  v.  Stephmaon^  6  Paige,  353 ;  James  v.  Jamea^  4 
lb.,  115.  For,  this  permission  to  show  cause  against  the  de- 
cree, would  be  merely  nugatory,  if  the  infant  were  bound 
by  the  answer  of  the  guardian.  By  the  new  answer,  she 
may  make  a  better  defense,  and  support  that  defense  by  evi- 
dence ;  she  may  examine  witnesses  anew,  and  may  file  a 
bill  of  discovery.  Mcl^herson  on  Infants,  415.  An  infant 
defendant  wishing  to  make  a  new  defense,  must  apply  to  the 
court  as  early  as  possible  after  attaining  the  age  of  twenty- 
one  years ;  for,  if  she  is  guilty  of  any  laches^  her  application 
will  be  refused.  Masoti  v.  Debow^  1  Hay  ward,  178;  1 
Danl.  Ch.  Practice,  216. 

She  may  either  impeach  the  decree  on  the  ground  of 
fraud  or  collusion  between  the  plaintiff  and  her  guardian, 
or  she  may  show  error  in  the  decree.  She  may  also  show 
that  she  had  grounds  of  defense,  which  wore  not  be- 
fore the  court,  or  were  not  insisted  on  at  the  hearing ;  or 
that  new  matter  has  subsequently  arisen,  upon  which  the  de- 
cree may  be  shown  to  be  wrong.    1  Danl.  Ch.  Pr.,  ch.  4, 
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sec.  8,  222.  If  an  erroneous  decree  has  -been  obtained 
against  the  infant,  and  the  error  is  not  in  the  judgment  of 
the  court,  but  in  the  facts  on  which  the  judgment  is  founded 
— as  where  there  has  been  fraud  or  collusion  between  the 
plaintiff  and  the  guardian  ad  litem — or  if  there  has  been 
any  deception,  or  any  surprise  upon  the  court,  the  infant 
may,  either  during  her  infancy  or  afterwards,  investigate  the 
decree  by  a  bill  of  review,  or  by  original  bill ;  and  this,  al- 
though her  ground  of  complaint  against  it  is  confined  to  er- 
ror. The  proceeding  on  which  the  decree  against  her  has 
been  founded,  is  treated  as  fraudulent — ^though  this  expres- 
sion may  not,  in  its  ordinary  acceptation,  be  applicable  to 
the  transaction ;  it  being  considered  fraudulent  to  take  ad- 
vantage of  the  incompetency  of  the  infant  to  defend  herself. 
McPherson  on  Infants,  430,  431. 

The  bill  of  complaint,  in  tliis  case,  is  not  a  bill  of  review ; 
but  is  an  original  bill  to  set  aside  the  decree  and  sale  of  the 
lots  in  controversy,  for  fraud.  The  complainant  does  not 
ask  to  be  allowed  to  put  in  a  new  answer  in  the  suit  of  Mil- 
ler ;  nor  to  amend  the  answer  put  in  for  her  by  her  guardi- 
an. But  she  complains  that  there  was  error  in  the  decree 
rendered,  and  prays  that  the  same  may  be  reversed ;  and 
that  the  sale  of  the  lots  be  set  aside,  and  the  deed  made  by 
the  sheriff,  cancelled.  By  her  amended  bill,  she  charges 
that  the  defense  made  for  her  by  her  guardian,  was  fraudu- 
lent in  law ;  that  the  purchase  of  the  lots  by  the  said  Grimes, 
and  the  deed  to  him  by  the  sheriff,  was,  as  against  her, 
fraudulent  and  void.  And  she  prays  that,  for  fraud  in  the 
defense  made  by  the  guardian,  the  decree  and  sale  be  set 
aside,  and  that  the  defendant,  Lahee,  the  present  holder  of 
the  title  derived  from  Grimes,  the  purchaser  at  sheriff's  sale, 
may  be  decreed  to  convey  the  said  lots  to  the  complainant 

The  first  objection  urged  by  the  complainant  to  the  decree 
of  the  district  court  is,  that  it  was  made  without  any  sufii- 
cient  answer  on  her  part,  by  the  guardian  appointed  for  her. 
It  seems  that  two  answers  were  put  in  by  the  guardian.  In 
one,  the  guardian,  averring  that  he  knows  nothing  of  the 
Vol.  VHI. 
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trxxih.  of  the  allegations  of  the  complainant^s  bill,  admits 
none  of  them  to  be  true,  and  leaves  the  complainant  to  the 
proof.  In  the  other  answer,  the  guardian  admits  that  judg- 
ment has  been  recovered,  as  alleged  by  said  Miller,  against 
said  Robert  Ralston ;  that  execution  issued  thereon,  had  been 
returned,  "  no  property  found ;"  that  said  Ralston  had  no 
property  out  of  which  said  judgment  could  be  satisfied ; 
that  the  said  Mary  H.  is  the  daughter  of  said  Robert  Rals- 
ton ;  and  that  the  title  of  said  lot,  239,  A,,  is  in  the  said  in- 
&nt.    The  other  allegations  of  the  bill  are  denied. 

An  infant  is  not  bound  by  admissions  made  in  his  or  her 
behalf,  unless  such  admissions  are  for  the  benefit  of  the  in- 
fant ;  and  where  there  is  an  in&nt  defendant,  and  it  is  neces- 
sary, in  order  to  entitle  the  plaintiiF  to  the  relief  he  prays, 
that  certain  facts  should  be  before  the  court,  such  facts,  al- 
though th^y  might  be  the  subject  of  admission  on  the  part 
of  adults,  must  be  proved  against  the  infant.  There  can  be 
no  valid  decree  against  an  infant,  by  default,  nor  on  the  an- 
swer of  her  guardian.  Mills  v.  Dennis^  3  Johns.  Ch.,  367 ; 
Massie  v.  Donaldso7i^  8  Ohio,  377 ;  Whiter  v.  Cotdson^  1 
McLean,  125 ;  Chalfant  v.  Monroe^  3  Dana,  35 ;  1  Danl. 
Ch.  Pr^.,  ch.  4,  sec.  8 ;  French  v.  French^  8  Ohio,  381. 

We  do  not  see,  however,  that  the  admissions  made  by  the 
guardian,  in  this  instance,  went  to  prejudice  the  rights  of  the 
in&nt,  the  present  complainant  The  judgment  recovered 
against  Robert  Ralston,  and  the  return  of  the  execution  is- 
sued thereon,  were  part  of  the  records  of  the  court,  and  we 
cannot  assume  that  the  decree  was  made  upon  these  admis- 
sions, or  upon  the  other  fact  admitted  by  the  guardian,  that 
the  said  Mary  H.  was  the  daughter  of  the  said  Robert  Ral- 
ston. The  material  facts  alleged,  on  which  the  prayer  of 
the  complainant.  Miller,  was  based — as  that  the  title  of  the  lots 
was  by  the  said  Robert,  taken  in  the  name  of  his  infant 
daughter,  Mary  II.,  in  order  to  prevent  the  same  from  being 
reached  by  his  creditors ;  that  tlie  purchase  money  was  paid 
by  the  said  Robert,  and  not  by  the  said  Mary  H.;  that  the 
improvements  on  said  lots  were  made  by  the  said  Robert, 
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and  paid  for  by  his  own  means ;  and  that  the  said  Mary  held 
the  title  in  her  own  name,  as  the  trustee  of  said  Robert ; 
these  are  all  denied  by  the  answer  of  the  gnardian,  and 
were  required  to  be  proved  by  the  said  Miller,  before  any 
decree  could  be  rendered  in  his  favor. 

The  second  objection  urged  is,  that  the  appointment  of  the 
guardian  ad  litern^  was  made  on  the  application  of  the  com- 
plainant in  said  suit.  In  Knickerbocker  v.  Defreest^  2 
Paige,  304,  it  is  said  that  "  the  court  never  selects  a  guardian 
ad  litem^  on  the  nomination  of  the  adverse  party."  By 
this,  it  is  understood,  that  the  court  will  not  permit  the  ad- 
verse party  to  choose  the  guardian  for  the  infant.  Subject 
to  this  rule,  it  is  held  that  the  guardian  may  be  appointed 
either  en  the  motion  of  the  plaintiff,  or  of  the  defendant. 
McPherson  on  Infants,  396 ;  Williams  v.  Wijun,  10  Yesey, 
159.  There  is  nothing  in  the  record  to  show  that  the  ad- 
verse party  selected  the  person  appointed  guardian  for  the 
infant. 

The  third  objection  urged  is,  that  the  guardian  appointed 
was  interested  against  the  infant,  liis  ward,  in  one  of  the 
said  lots,  at  the  time  of  liis  appointment,  and  at  the  date  of 
the  decree.  This  fact  might  have  aftbrded  a  suflBident  rea- 
soo  for  removing  the  guardian,  and  for  the  appointment  of 
some  other  person.  But  unless  it  is  shown  that  the  guardi- 
an appointed,  made  use  of  his  position  as  such,  to  work  some 
injury  to  the  interest  of  the  in&nt,  the  mere  fact  that  he  was 
interested  in  the  title  of  one  of  the  lots,  is  not  such  conclusive 
evidence  of  fraud,  as  to  autliorize  the  setting  aside  the  de- 
cree for  that  reason  alone. 

The  fourth  objection  is  based  upon  the  reception  of  evi- 
dence by  the  court,  by  permission  of  the  guardian,  which 
was  otherwise  inadmissible ;  and  upon  the  fact  that  the  court 
received  and  acted  upon  admissions  made  by  the  guardian, 
which  he  had  no  right  to  make,  and  by  which  the  infant 
was  not  bound.  This  objection  refers  more  particularly  to 
the  affidavits  of  certain  persons,  made  and  filed  in  the  cause, 
and  used  by  consent  of  parties,  instead  of   the  testimony 
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being  taken  upon  interrogatories,  in  the  nsual  form  of  depo- 
sitions. Infants  are  as  much  bound  by  the  conduct  of  those 
who  conduct  their  case,  as  adults,  provided  their  conduct  be 
bona  fide.  And  it  has  been  held  that  although  the  rule  is, 
that  the  evidencemust  be  taken  upon  interrogatories,  and  not 
upon  affidavits ;  yet,  if  the  solicitor  for  the  infant  assents  to, 
and  acquiesces  in,  the  mode  of  proceeding,  the  infant  will 
be  thereby  bound.  TUloison  v.  Ilargrave^  3  Mad.,  494 ;  1 
Danl.  Ch.  Pr.,  205. 

The  objections  urged  by  the  complainant,  may  have  been 
altogether  pertinent  on  an  application  by  her  to  open  the 
decree,  and  allow  her  to  file  an  amended  answer,  and  con- 
test anew  the  right  of  Miller  to  the  relief  granted  him. 
Such,  however,  is  not  the  object  of  the  present  bill.  It  is 
insisted  by  the  counsel,  that  this  is  not  a  bill  of  review,  but 
an  original  bill  to  set  aside  the  decree  and  sale,  for  fraud; 
that  it  is  not  a  continuation  of  the  old,  but  is  a  new  pro- 
ceeding, on  an  original  bill,  to  remove  the  cloud  upon  com- 
plainant's title,  created  by  the  former  proceedings.  She 
does  not  seek  to  try  over  again  the  chancery  suit  of  MUZer 
V.  Halstoriy  upon  a  new  or  amended  answer,  nor  upon  new 
or  additional  testimony.  Her  purpose  is  to  reach  the  prop- 
erty in  the  hands  of  Lahee,  the  present  holder  by  interme- 
diate conveyances,  of  the  title  derived  under  the  sheriff's 
sale  by  virtue  of  the  decree.  We  think  no  such  fraud  or 
collusion  has  been  shown,  as  to  authorize  the  court  to  vacate 
the  tbrmer  decree  for  that  reason,  and  declare  the  title  of 
the  property  vested  in  the  complainant.  As  she  was  al- 
lowed time  alter  coming  of  age,  to  show  cause  against  the 
decree,  she  was,  as  a  matter  of  course,  entitled,  at  any  time 
before  the  decree  was  made  absolute,  to  put  in  a  new  an- 
swer, and  have  the  cause  heard  again.  Fountain  v.  Caine 
cfe  Jeffs^  1  Perre  Williams,  604.  The  consequence  of  such 
putting  in  of  a  new  answer  is,  that  if  it  is  replied  to,  she 
may  examine  witnesses  anew  to  prove  her  defense,  which 
may  be  different  frpm  what  it  was  on  the  first  trial.  Napier 
V.  Effingham^  2  Perre  Williams,  401. 
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The  consequence  of  a  reversal  of  the  first  decree,  or  of  a 
decree  on  a  rehearing  of  the  former  snit,  against  the  com- 
plainant, Miller,  and  its  effects  upon  the  title  of  the  prop- 
erty in  the  hands  of  Lahee,  claiming  to  be  an  innocent  pur- 
chaser for  a  valuable  consideration,  without  notice,  need 
not  now  be  determined.  Where  a  decree  has  been  render- 
ed against  an  infant,  and  she  afterwards  succeeds  in  show- 
ing that  it  ought  not  to  have  been  made,  the  court  will 
place  her,  as  far  as  is  conveniently  practicable,  in  the  situa- 
tion in  which  she  was  before  the  decree  was  made.  Pope 
V.  Lema%ter^  5  Littell,  76 ;  Prutzman  v.  Pitesell^  3  Harr. 
&  J.,  77,  82.  Whether  the  title  of  the  present  respondent 
can  be  affected,  may  be  the  subject  of  future  consideration. 

We  notice  another  defect  in  the  proceedings,  which  we 
think  constitutes  a  valid  objection  to  the  decree  rendered. 
Neither  Miller  nor  Ealston,  parties  to  the  original  suit,  are 
brought  into  court  by  service  of  process,  nor  is  Grimes, 
the  purchaser  at  the  sheriff's  sale,  even  made  a  party.  The 
court  could  not  adjudge  the  original  decree  void,  without 
bringing  into  court,  in  some  manner,  all  the  parties  to  it ; 
and  as  the  interests  of  Grimes,  the  purchaser  at  the  sheriff's 
sale  under  the  decree,  were  to  be  affected  by  the  proceed- 
ings, it  was  requisite  that  he  also  should  have  been  made  a 
party. 

Decree  reversed. 


Abmstbono  v.  Pierson. 

It  is  not  true,  as  a  general  proposition,  that  in  slander,  the  character  of 
the  plaintiff  can  never  be  considered,  until  the  jury  come  to  the  question 
of  gvf'iTig  vindictive  or  exemplary  damages. 

Where  in  an  action  of  slander,  the  court,  after  stating  the  different  kinds 
of  damages,  instructed  the  jury  as  follows:  "That  compensatory  dam- 
ages are  given,  where  the  words  were  spoken  without  malice,  but  under 
circumstances  which  show  a  want  of  caution,  and  a  proper  respect  for 
the  rights  of  the  plaintiff.  Compensatory  damages  are  such  as  will  pay 
the  plaintiff  for  his  expenses  and  trouble  in  carrying  on  the  suit,  and 
disproving  the  slanderous  words,*"  and  where  the  court  afterwards  in- 
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Btructed  the  jury,  *<  that  the  character  of  the  plaintiff  can  never  be  con- 
sidered, until  the  jury  come  to  the  question  of  giving  vindictive  or  ex- 
emplary damages;"  Ileld^  That  the  latter  instruction,  taken  in  connec- 
tion with  the  definition  of  compensatory  damages,  given  by  the  court, 
was  not  erroneous. 
A  party  cannot  complain  of  an  instruction  which,  even  if  erroneous 
worked  him  no  prejudice. 

Appeal  from  the  Des  Moines  District  Court. 

Monday,  April  4. 

Slander.  The  speaking  of  the  words  is  denied ;  and, 
among  other  things,  it  is  set  up  in  the  answer  that  plaintiff's 
character  was  not  injured  by  the  alleged  speaking.  Evidence 
was  introduced  tending  to  show  that  plaintiff  was  a  man  of 
bad  general  character.  The  court  instructed  the  jury,  "  that 
the  character  of  the  plaintiff  can  never  be  considered,  until 
the  jury  come  to  the  question  of  giving  vindictive  or  exem- 
plary damages,  which  are  always  given  as  a  punishment  on 
the  defendant."  Judgment  for  plaintiff,  and  defendant  ap- 
peals, assigning  the  giving  of  this  instruction  for  error. 

Starr  cfe  Phdjps  and  Robertson^  and  Jf.  D,  Browning^  for 
the  appellant. 

C.  Ben  Darwin^  for  the  appellee. 

Wright,  C.  J. — The  objection  made  is  not  to  the  conclu- 
ding part  of  the  instruction ;  or  the  words,  "  which  are  al- 
ways given  as  a  punishment  on  the  defendant."  The  argu- 
ment is  directed,  alone,  to  the  proposition  that  plaintiff's 
character  was  not  to  be  taken  into  the  account  by  the  jury, 
until  they  come  to  consider  whether  he  was  entitled  to  vin- 
dictive or  exemplary  damages.  In  other  words,  it  is  said 
that  the  jury  were  told  that  plaintiff*  might  be  entitled  to 
nominal  and  compensatory  damages;  and  that,  in  giving 
compensation,  good  or  bad  character  was  to  have  no  weight 
As  a  general  proposition,  we  are  of  the  opinion,  that  the  rule 
laid  down  by  the  court  below,  is  incorrect    If  by  compensa- 
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tion  18  meant  recompeuse,  or  satisfaction  to  the  plaintiff  for 
an  injury  actually  received  by  him  from  the  defendant — if 
the  object  in  giving  such  damages  is  to  compensate  the  plain- 
tiff for  his  loss,  and  to  make  him  whole  as  he  was  before  the 
infliction  of  the  injury — then  it  would  seem  to  be  plain,  that 
if  his  character  was  bad,  he  would  have  less  to  lose,  and  less 
compensation  would  suffice  to  make  him  whole,  than  if  he 
had  a  good  and  untarnished  character.  2  Groenl.  Ev.,  sees. 
253,  424 ;  Stone  v.  Vamey,  7  Met.,  86 ;  2  Stark.  Ev.,  369 ; 
WoloaU  V.  Hale,  6  Mass.,  514. 

This  instruction,  however,  must  be  examined  in  connection 
with  the  others ;  for,  as  we  have  frequently  had  occasion  to 
remark,  the  correctness  or  incorrectness  of  a  particular  in- 
struction, depends  almost  entirely  upon  the  circumstances  of 
each  case ;  and  that,  therefore,  what  would  be  law  under  one 
state  of  facts,  would  be  error,  because  inapplicable,  under  an- 
other. And  thus  examined,  it  was  not  erroneous ;  or,  if  so, 
it  works  no  prejudice  to  defendant.  The  jury  were  told  tLat 
there  were  three  kinds  of  damages:  1.  ^Nominal.  2. 
Compensatory  ;  and  3.  Aggravated,  or  vindicatory.  The 
circumstances  under  which  nominal  damages  would  be 
proper,  are  stated ;  and  it  is  then  said,  that  '^  compensatory 
damages  are  given  where  the  words  were  spoken  without 
malice,  but  under  circumstances  which  show  a  want  of  cau- 
tion, and  a  proper  respect  for  the  rights  of  the  plaintifi*.  Com- 
pensatory damages  are  such  as  will  pay  the  plaintiff  for  his 
expense  and  trouble  in  carrying  on  the  suit,  and  disproving 
the  words.''  The  jury  had  been  before  told  that  they  must 
find  that  the  words  were  spoken  as  charged — that  if  they  so 
found,  they  were  actionable^^  se  ;  and  the  instructions  now 
mider  examination,  with  others,  were  given  to  guide  them  in 
estimating  the  damages. 

Now,  the  bad  character  of  plaintiff  is  no  bar  to  his  right 
to  recover ;  it  only  goes  in,  what  is  termed,  mitigation  of 
damages.  The  law,  as  well  as  sound  morality,  dictates  that 
the  plaintiff  whose  character  is  bad,  corrupt,  and  bankrupt, 
should  recover  less  than  he  who  is  pure  and  spotless.    If  any 
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man,  however,  is  charged  with  the  commission  of  a  particu- 
lar offense,  the  law  gives  him  the  right,  whatever  his  char- 
acter, to  appeal  to  the  tribunals  of  the  country  for  compen- 
sation, and,  (in  the  language  of  the  court  below),  "  to  dis- 
prove the  words  charged."  If  the  words  are  true,  and  justi- 
fication is  pleaded,  he  may  recover  nothing.  If  bad  charac- 
ter is  relied  upon,  and  the  words  were  false,  and  spoken  with- 
out any  just  or  rightful  occasion,  then  character,  however 
bad,  will  not  defeat  the  action  entirely,  but  may  lessen  the 
amount  of  recovery.  The  trouble  and  expense  of  carrying 
on  an  action,  and  to  disprove  the  truth  of  the  words,  are  the 
same  to  the  man  of  bad  character,  as  to  the  one  of  good 
name  and  lame ;  and  if  compensatory  damages  means,  alone, 
recompense  for  this  trouble  and  expense,  then  the  jury  would 
have  nothing  to  do  with  character,  in  estimating  such  dama- 
ges. No  one  has  a  right,  with  impunity,  to  felsely,  and  with 
a  bad  motive,  charge  the  worst  character  with  the  commis- 
sion of  a  specific  offense.  If  he  does  so,  he  should  be  held, 
at  least,  to  recompense  the  party  so  falsely  cliarged,  to  the 
extent  of  his  trouble  and  expense,  in  removing  or  disproving 
the  unjust  accusation.  And  this,  as  defined  by  the  court  be- 
low, is  what  is  meant  by  compensatory  damages.  Upon  this 
definition,  tlie  jury  are  presumed  to  have  acted.  And  thus 
understood,  there  was  no  error  in  the  instniction. 

We  have  suggested,  also,  that  the  instruction,  if  erroneous, 
worked  no  prejudice  to  defendant,  and  he  cannot  therefore 
complain.  This,  we  demonstrate  thus:  The  instruction  in 
effect  informs  the  jury,  that  they  would  consider  the  good  or 
bad  character  of  plaintiff,  if  they  concluded  to  give  him 
more  than  compensatory  damages.  The  verdict  was  $2,800, 
an  amount  so  large  as  to  show  that  they  did  award  more  than 
what  were  styled  compensatory  damages.  Under  such  cir- 
cumstances, they  were  informed  to  take  into  consideration 
the  character  of  plaintiff.  We  are  bound  to  presume  that 
they  did  their  duty  in  this  respect,  and  found,  notwithstand- 
ing the  testimony  in  relation  to  his  character,  that  plaintiff 
was  still  entitied  to  the  amount  returned. 

Judgment  afSrmed. 
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LUMMERY  V.   BbADDY. 

Where  one  of  the  qnestions  at  issue  in  a  cause  in  equity,  iuTolves  the 
character  of  proceedings  in  an  action  at  law  and  the  questions  therein 
at  issue  and  decided,  and  the  transcript  of  the  proceedings  in  the  action 
at  law,  is  not  made  a  part  of  the  record,  the  appellate  court  can  only  as- 
certain what  matters  were  put  in  issue  and  decided  in  the  former  suit, 
from  the  allegations  of  the  pleadings  in  the  chancery  suit,  not  responded 
to,  or  expressly  admitted  by  the  other  party. 

Where  in  a  proceeding  in  equity,  to  restrain  the  respondents  from  flowing 
back  the  waters  of  the  Nodaway  river,  by  their  mill  dam,  upon  the  land 
and  mill  site  of  the  complainant,  on  the  ground  that  certain  proceedings 
under  a  writ  of  ad  guod  damnuMf  and  the  license  granted  to  the  respon- 
dents to  build  their  dam,  did  not  preclude  the  right  of  complainant  to 
damages  resulting  to  her  iVom  the  acts  of  respondents,  nor  her  right 
now  to  claim  an  injunction  against  them,  to  restrain  them  from  flowing 
back  the  water  of  the  rirer  upon  her  mill-site,  because  she  was  no  par- 
ty to  said  proceedings,  it  appeared  that  one  of  the  complainants,  and  the 
husband  of  the  other,  was  made  a  party  to  the  proceedings  under  the 
writ  of  ad  quad  dqmnum^  and  had  due  notice  thereof;  that  upon  the  re- 
turn of  the  inquisition,  he  was  duly  snmoned  to  show  cause  why  the 
said  license  should  not  be  granted ;  that  no  objection  being  made,  a  li- 
cense was  granted  to  respondents  to  build  their  dam  eight  and  a  half  feet 
high ;  that  the  land  was  in  the  possession  of  the  husband  at  the  time  of 
the  proceedings  under  the  writ  of  (ui  quod  damnum^  claiming  to  hold  it 
by  right  of  pre-emption ;  that  it  was  entered  with  his  money  and  the 
title  taken  in  the  name  of  the  wife,  without  her  knowledge,  during 
the  progress  of  the  said  proceedings;  and  that  it  remained  in  the  pos- 
session of  the  husband,  after  its  purchase  in  the  name  of  the  wife ; 
Beld^  That  the  complainants  were  bound  by  the  proceedings  under  the 
writ  of  ad  quod  damnum^  and  the  judgment  of  the  district  court  ren- 
dered thereon,  granting  license  to  respondents  to  erect  their  mill  dam. 

Where  under  a  bill  to  restrain  the  respondents  from  flowing  water  upon 
the  hinds  of  the  complainant,  by  their  mill  dam,  the  district  court  or- 
dered the  respondents  to  remoTe  their  dam,  and  directed  that  in  case 
the  same  is  not  removed  within  thirty  days,  the  sheriff  remove  the 
same;  Held,  That  as  there  was  no  prayer  in  complainant's  bill  to  that 
effect,  the  court  erred  in  ordering  a  removal  of  the  dam. 

Where  a  license  is  granted  for  the  erection  of  a  mill  dam,  under  a  writ  of 
ad  quod  damnum,  the  proceedings  amount  to  a  condemnation  of  so  much 
of  the  land,  and  of  the  right  of  the  owner  thereto,  as  may  be  affected 
by  the  lowing  back  of  the  water,  when  the  dam  is  raised  to  the  height 
prescribed. 

A  judgment  for  damages  caused  by  the  flowing  of  lands  by  a  mill  dam, 
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which  were  not  foreseen  and  estimated  bj  the  jury  of  inquest  under  a 
writ  of  ad  quod  damnum^  afford  no  ground  for  an  injunction  againt  the 
owner  of  the  mill  dam,  nor  does  it  affect  his  rights  under  his  license. 

Appeal  from  the  Page  District  Court. 

Monday,  April  4. 

In  Chancery,  for  an  injunction  to  restrain  defendants  from 
flowing  b^k  the  waters  of  the  Nodaway  river,  by  their  mill- 
dam,  upon  the  land  and  mill-site  of  complainants.  On  the 
hearing,  a  perpetual  injunction  was  granted  as  prayed  for. 
Defendants  appeal.  The  material  facts  appear  in  the  opin- 
ion of  the  court. 

John  A.  ^assoTij  and  D.  0.  Finch^  for  the  appellants. 

Ccle  cfe  Jewett^  for  the  appellees. 

Stockton,  J. — The  complainants  base  their  right  to  the 
injunction,  claimed  by  them  against  the  defendants,  upon  the 
fact  that  Almira  Lummery,  since  the  first  day  of  January, 
1856,  has  been  the  owner  of  the  land  on  which  their  mill-site 
is  located ;  and  the  further  fact,  that  at  the  September  term, 
1856,  of  the  district  court  of  Taylor  county,  they  recovered 
a  judgment  against  the  defendants,  in  an  action  at  law,  in 
right  of  said  Almira,  for  the  damages  sustained  from  the 
flowing  back  of  the  waters  of  the  Nodaway  river  upon 
them  by  the  defendant's  dam.  The  defendants  answer,  that 
the  judgment  recovered  against  them  by  complainants,  was 
tor  obstnicting  and  delaying  complainant's  work,  and  des- 
troying their  mill-site  by  back  water  upon  their  dam. 

It  will  be  seen  that  an  important  question  to  be  determined 
is  the  character  of  the  proceedings  in  the  suit  at  law,  and  the 
questions  therein  at  issue  and  decided.  The  record  in  this 
case,  shows  no  transcript  of  the  proceedings  in  the  suit  at  law 
between  the  parties,  in  the  district  court  of  Taylor  county. 
This  transcript  is  referred  to  by  complainants,  in  their  repli- 
cation to  defendant's  answer,  as  "  Exhibit  j5,"  accompanying 
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complainant^s  bill,  and  made  part  thereof  and  as  furnishing 
evidence  of  the  questions  put  in  issue  by  the  parties,  and  de- 
cided in  complainant^s  favor  in  said  suit  at  law.  Xo  trans- 
cript of  said  proceeding,  however,  accompanies  their  bill  of 
complaint  The  complainants,  suggesting  a  diminution  of 
the  record  at  the  June  term  of  this  court,  1858,  obtained  a 
writ  of  certiorari  to  the  derk  of  the  district  court  of  Page 
county,  to  perfect  the  record  in  this  suit^  by'sending  up  such 
transcript  The  clerk,  in  response  to  said  writ,  ecrtilies  to 
this  court  that  the  records  in  his  office  do  not  show  that 
any  transcript  of  the  proceeding  in  the  suit  at  law  between 
the  parties,  was  ever  iiled  in  said  cause ;  and  that  the  same 
was  never  filed,  as  shown  by  the  records  in  his  office. 

In  the  absence  of  any  record  of  these  proceeding  in  the 
action  at  law,  we  can  ascertain  what  matters  were  put  in 
issue  and  decided  therein,  only  from  the  allegations  of  the 
pleadings  not  responded  to,  or  expressly  admitted  by  the 
other  party. 

It  is  claimed  that  the  proceedings  under  the  writ  of  ad 
quod  damnumy  and  the  license  granted  to  the  defendants 
to  build  their  dam,  did  not  preclude  the  right  of  said  Al- 
mira  to  damages  for  the  injuries  resulting  to  her  from  the 
Tacts  of  defendants,  nor  her  right  now  to  claim  an  injunc- 
tion against  them,  to  restrain  them  from  flowing  back  the 
water  of  the  river  upon  their  mill  site,  because  she  was  no 
party  to  the  said  proceedings,  and  is  not  bound  by  them. 

The  record  shows  that  in  August,  1855,  the  defendants 
commenced  proceedings  under  the  statute,  in  the  district 
court  of  Page  county,  to  obtain  a  license  to  build  a  dam 
across  the  Nodaway  river,  and  to  have  assessed  by  a  jury, 
the  damages  of  the  owners  of  the  lands  to  be  affected  by 
the  same.  To  these  proceedings,  Andrew  Lummery  was 
made  a  party,  and  had  due  notice  of  the  same ;  and 
upon  the  return  of  the  inquisition,  was  duly  summoned  to 
show  cause  why  the  said  license  should  not  be  granted.  No 
objection  being  made,  a  license  was  granted  to  defendants 
to  build  their  dam  eight  and  a  half  feet  high.  This  license, 
defendants  claim,  gave  them  the  right  to  flow  back  the 
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water  of  said  river'iipon  the  lands  of  all  persons  made  de- 
fendants in  said  proceeding. 

Without  the  record  in  the  suit  at  law  before  us,  it  is  im- 
possible for  this  court  to  determine  the  nature  and  charac- 
ter of  the  issues  made  therein  by  the  parties.  The  injunc- 
tion was  granted  by  the  district  court,  on  the  assumption 
that  the  rights  of  the  complainants  had  been  settled  and 
determined  in  the  suit  at  law.  So,  the  court  suppressed  all 
the  depositions  taken  by  defendants,  and  refused  to  permit 
them  to  be  read  in  evidence,  on  the  ground  that  the  mat- 
ters concerning  which  the  witnesses  depose,  had  all  been 
pleaded  and  adjudicated  in  the  said  suit. 

As  there  was  no  prayer  in  complainant's  bill  to  that  ef- 
fect, we  think  the  district  court  went  too  far,  in  ordering  de- 
fendants to  remove  their  dam,  and  directing  that  in  case 
the  same  was  not  removed  in  thirty  days,  the  sheriff  re- 
move the  same.  All  that  complainants  asked,  was  an  in- 
junction to  restrain  defendants  from  flowing  back  the  waters 
of  the  Nodaway  upon  their  property,  and  this  was  all  the 
court  was  required  to  grant,  even  admitting  that  the  facts 
alleged  by  the  complainants,  were  all  proved  to  the  satis- 
faction of  the  court. 

But  we  have  not  been  able  to  arrive  at  the  same  conclu- 
sion as  the  district  court,  as  to  complainant's  right  to  relief. 
The  evidence  before  us  does  not  satisfy  us  that  the  rights  of 
the  parties  have  been  settled  and  determined,  in  any  such 
sense,  in  the  suit  at  law,  as  that  a  court  of  chancery  should, 
upon  the  verdict  and  judgment  alone,  grant  a  perpetual  in- 
junction, as  prayed  in  the  petition,  and  granted  by  the  court 
The  cause  is  before  us  for  trial  on  appeal,  in  the  same  man- 
ner as  if  there  had  been  no  trial  in  the  district  court.  And 
we  are  to  declare,  from  the  record  before  us,  whether  there 
is  suiScient  ground  tor  awarding  the  the  relief  prayed. 

We  think  the  district  court  erred  in  excluding  the  deposi- 
tions taken  by  defendants.  These  depositions  show,  that  al- 
though the  land  on  which  the  complainants  claim  to  have  a 
mill-site,  was  purchased  of  the  United  States,  in  the  name  of 
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Almira  Lummery ;  yet  it  was  paid  for  with  money  furnished 
by  Andrew  Lummery,  who,  for  his  own  reasons,  had  it  en- 
tered in  the  name  of  his  wife,  without  her  knowledge ;  that 
although  it  was  so  purchased  in  the  wife^s  name,  it  had,  in 
fact,  been  in  possession  of  the  husband  long  before ;  that  he 
had  applied  at  the  government  land  oflSce  to  enter  the  same 
by  pre-emption;  and  that  he  had  filed  his  claim  so  to  pre-empt 
the  same,  and  when  the  time,  within  which  the  pre-emption 
was  required  to  be  proved  up,  was  about  to  elapse,  because 
be  could  not  prove  up  his  pre-emption  and  purchase  the  land 
in  his  own  name,  fearful  that  it  might  be  entered  by  some 
other  person,  directed  the  messenger,  by  whom  he  sent  the 
money  to  the  land  office,  to  take  the  certificate  of  purchase 
in  his  wife's  name*  There  is  some  attempt  to  show  that  the 
husband  was  indebted  to  the  wife,  or  had  used  some  of  her 
money,  and  that  by  the  purchase  of  this  land  in  her  name, 
he  intended  to  repay  her ;  but  the  thin  veil  with  which  he 
has  contrived  to  cover  his  acts,  has  not  served  to  conceal  the 
real  motive  and  design  involved  in  them. 

The  purchase  of  the  land  in  the  name  of  the  wife,  was 
made  during  the  progress  of  the  proceedings  instituted  by 
the  defendants,  to  obtain  a  license  from  the  district  court  for 
the  erection  of  their  dam.  Andrew  Lummery  was  a  party, 
and  notified  of  these  proceedings.  He  was,  at  the  time,  the 
ostensible  owner  of  the  land,  being  in  possession  of  it,  and 
claiming  it  by  right  of  pre-emption.  Whether  the  taking  the 
title  of  the  land  in  the  name  of  his  wife  was,  or  was  not, 
with  the  purpose  of  avoiding  the  eflfect  of  the  proceedings  on 
the  writ  of  ad  quod  damnum^  we  think,  that  to  give  to  it  such 
operation,  would  be  to  encourage  fraud  and  injustice.  Wd 
think  the  complainants  are,  both  of  them,  bound  by  the  in- 
quest of  the  jury,  and  by  the  judgment  of  the  district  court 
thereupon,  granting  license  to  defendants  to  erect  their  mill 
dam. 

It  is  not  made  to  appear  in  the  record,  what  damages  were 
awarded  to  the  complainant,  Andrew  Lummery,  to  be  paid 
by  the  defendants,  for  the  right  and  privilege  of  flowing  the 
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waters  of  the  river  back  upon  their  land  That  they  acquired 
the  right  80  to  do,  we  can  entertain  no  doubt — ^the  proceed- 
ings under  the  writ  of  ad  quod  damnum^  amounting  to  a 
condemnation  of  so  much  of  complainant's  land,  and  of  their 
right  thereto,  as  should  be  affected  by  the  flowing  back  of 
water  from  defendant's  dam,  when  raised  to  the  prescribed 
height  of  eight  and  a  half  feet.  The  evidence  shows  that 
the  dam  was  not  higher  than  eight  and  a  half  feet. 

The  complainants  do  not  pretend,  or  claim,  that  they  had 
erected  a  mill,  or  a  mill  dam,  on  their  land.  They  allege  that 
they  had  a  mill-site.  They  had  taken  no  steps  to  obtain  from 
the  district  court  a  license  to  build  a  mill  dam.  And  their 
right  to  obtain  such  license  may  well  be  questioned,  when  it 
is  considered  that  the  license  to  the  defendants,  gave  them 
the  right  to  flow  the  water  of  the  river,  not  only  upon  com- 
plainant's land,  but  over  the  lands  of  other  proprietors  lyitig 
upon  the  river,  and  above  that  of  complainants.  Any  right, 
therefore,  that  complainants  could  have  derived  from  a 
license,  if  granted,  must  have  been  entirely  subservient  to 
those  of  defendants,  which  were  prior  in  point  of  time. 

If  the  proceedings  on  the  writ  of  ad  quod  damnum  con- 
ferred any  right  at  all  on  defendants,  it  amounted  to  a  license 
to  them  to  flow  the  water  of  the  river  from  their  dam  over 
the  very  point  where  the  complainants  claim  to  have  a  mill- 
site.  Tlie  complainants  have  not  only  shown  no  mill  dam, 
but  they  show  no  right  to  erect  one.  In  this  respect,  the 
equity  of  defendants  is  not  only  older  in  respect  to  time,  but 
better  in  point  of  right 

We  suppose  it  is  fairly  to  be  gathered  <h)m  the  record,  that 
there  was  a  suit  at  law  between  the  parties,  about  the  flowing 
back  of  the  waters  of  the  river  from  defendant's  dam  upon 
the  lands  of  complainants.  This  suit  was  in  right  of  Almira 
Lummery,  the  holder  of  the  legal  title  to  the  land.  The  de- 
fendants admit  by  their  answer,  that  the  suit  was  bought  for 
two  thousand  dollars  damages,  for  obstructing  and  delaying 
complainant's  work,  and  destroying  their  mill-site  by  back- 
water, but  allege  that  complainants  claimed  no  other  relief, 
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and  that  the  damages  awarded  were  in  fall  satisfaction  of 
the  injury  sostained ;  and  that  they  were  duly  licensed  and 
empowered  to  build  their  dam  eight  and  a  half  feet  high,  and 
to  flow  liack  the  water  upon  complainant's  land.  The  com- 
plainants reply,  that  all  questions  as  to  the  title  of  Almira 
Lmnmery  to  the  land,  and  as  to  whether  defendants  had  a 
license  so  to  erect  their  dam  eight  and  a  half  feet  high,  and 
flow  back  the  water  of  said  river  upon  complainant's,  were 
put  in  issue  and  adjudicated  in  said  suit  at  law  ;  and  that 
the  damages  accruing  to  complainants,  were  not  foreseen 
and  estimated  by  the  jury,  upon  the  inquest  under  said 
writ  of  €ui  quod  damnum. 

It  is  not  shown  in  the  record,  what  damages  were  award- 
ed to  complainants  in  said  action ;  nor,  in  the  absence  of 
the  record  in  the  suit  at  law,  can  we  undertake  to  deter- 
mine definitely,  what  questions  were  adjudicated  and  set- 
tled by  it.  It  is  certain,  however,  that  an  action  may  have 
been  brought,  as  alleged  by  complainants,  and  as  admitted 
by  defendants,  and  still  no  question  put  in  issue  or  decided 
at  all  affecting  defendants'  rights  under  their  license,  and 
without  settling  any  issue  or  matter  upon  which  complain- 
ants can  found  their  right  to  an  injunction  against  defend- 
ants, or  any  claim  to  demolish  their  dam. 

The  statute  authorizing  the  condemnation  of  land  for 
mill  sites,  and  the  assessment  of  the  damages  of  the  pro- 
prietors of  the  land  to  be  afifected  by  the  erection  of  the 
mill  dam,  under  the  writ  of  ad  quod  damnum^  expressly 
provides  that  no  inquest  of  a  jury,  nor  any  judgment  there- 
on, shall  bar  any  action  which  might  have  been  maintain- 
ed, if  said  act  had  not  been  passed,  unless  the  prosecution, 
or  action,  was  actually  foreseen  and  the  damages  estimated 
upon  the  inquest.     Sec.  8  of  Act  of  Jan.  24, 1863. 

The  damages  awarded  to  complainants  may,  as  alleged 
by  them,  not  have  been  foreseen  and  estimated  by  the  jury 
on  the  inquest.  In  such  event,  the  judgment  for  damages, 
is  no  ground  for  an  injunction  against  the  owners  of  the 
mill  dam ;  it  does  not  affect  their  rights  under  their  license ; 
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but  is  to  be  considered  rather  as  compensation  for  injuries 
not  foreseen  or  eptimated  by  the  jury  upon  the  inquest,  as 
permitted  by  the  statute,  to  be  recovered  in  such  action  at 
law;  and,  in  this  view,  may  be  rather  considered  as  a  con- 
firmation of  the  license  granted  to  defendants. 

The  judgment  and  decree  of  the  district  court  will  be 
reversed,  the  injunction  dissolved,  and  the  complainants' 
bill  dismissed. 


-»  44S  ToMUNSON  V,  Hammond  et  al. 


The  term  "civil  actions"  in  sec.  2098  of  the  Code,  includes  everything 
8     40  /  •>  «» 

209   e86  except  those  cases  which  come  under  the  criminal  jurisdiction  of  the 

8      401  courts. 

^2      ^*|  Under  section  2098  of  the  Code,  matters  cognizable  alone  in  a  court  of  equity 

may  be  submitted  to  arbitrators. 

A  party  cannot  complain  of  an  award  of  arbitrators,  which,  though  it 
may  be  wanting  in  certainty  or  definitcncss,  was  designed,  and  was  in 
fact,  for  his  benefit  and  protection. 

Where  it  is  sought  to  set  aside  an  award  of  arbitrators,  on  the  ground  of 
their  misconduct,  the  fact  of  such  improper  conduct  must  be  made  fully 
apparent  to  the  court. 

An  award  need  not  not  show  affirmatively,  that  the  witnesses  before  the 
arbitrators,  were  sworn.  It  will  be  presumed  that  the  arbitrators  dis- 
charged their  duty  in  respect  to  swearing  the  witnesses. 

Where  an  award  is  recommitted  to  the  arbitrators,  for  reconsideration,  it  is 
not  necessary  that  the  arbitrators  should  be  resworn ;  nor  need  the 
award,  after  such  reconsideration,  show  upon  its  face,  that  the  arbitra- 
tors were  sworn  in  the  first  instance. 

Where  one  of  two  partners  sold  out  to  the  other — the  purchaser  taking  all 
the  assets  of  the  firm,  and  assuming  the  payment  of  all  the  liabilities ; 
and  where  in  proceedings  between  the  two  partners,  under  a  submission 
to  arbitrators,  the  arbitrators  found  that  in  the  keeping  of  the  books  of 
the  firm,  there  had  been  mistakes,  and  that  the  vendor  had  recieved 
credits  and  cash  with  which  he  was  not  charged,  amounting  to  the  sum 
of  $1,900 — among  which  was  the  following  item :  "For  credits  entered, 
which  he  is  not  entitled  to,  $1,431.84" — which  sum  was  awarded  to  the 
vendee  of  the  partnership  interest ;  and  where  it  was  claimed  that  the 
vendee  was  entitled  to  recover  for  only  one-half  of  the  said  sum  of 
$1,431.84;"  Held  J  That  the  vendee  having  purchased  the  interest  of 
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hiji  partner,  he  was  substituted  to  all  the  rights  of  the  partnership,  and 
whatever  either  was  owing  to  the  firm,  belonged  to  him. 
Every  presumption  is  in  favor  of  the  correctness  of  an  award  of  arbitra- 
tors. 

Appeal  from  the  Cedar  DUirict  Court 

Monday,  April  4. 

The  plainttff  and  the  defendant,  Hammond,  were  part- 
ners, under  the  name  and  the  style  of  Hammond  &  Tom- 
linson. The  defendant.  Twitch,  purchased  the  interest  of 
Hammond,  and  the  business  was  afterwards  conducted  in 
the  name  of  Tomlinson  &  Co.  Twitch  bought  out  Tomlin- 
son, taking  all  the  assets,  and  undertaking  to  pay  all  the 
debts  of  both  firms.  Some  misunderstanding  and  diflSculty 
after  this  arose  between  the  parties,  each  chargiug  the  other 
with  a  failure  to  comply  with  his  contract — the  result  of 
which  was,  that  Tomlinson  sued  Twitch,  and  Twitch  &  Ham- 
mond, in  separate  actions,  and  Twitch  brought  his  action 
against  Tomlinson.  The  parties  referred  all  matters  em- 
braced in  their  actions,  to  arbitrators,  as  well  as  everything 
of  an  unsettled  nature  between  them,  both  of  law  and  equi- 
ty. The  arbitrators  submitted  their  award,  to  which  certain 
exceptions  were  taken  by  plaintiff.  These  were  overruled, 
the  award  adopted,  and  judgment  entered  in  accordance 
with  its  terms.  Plaintiff  appeals.  For  the  other  material 
facts,  see  the  opinion. 

CooJcj  Dillon  &  Lindley^  tor  the  appellant 

Biasell  &  Sjncer  and  Richman  ^  Bro.^  for  the  appellees. 

Weight,  C.  J. — ^The  parties  have  submitted  this  case  upon 
a  very  incomplete  and  confused  record.  The  consequence 
\%  that  we  have  had  great  diflSculty  in  apprehending  many 
of  the  points  made  and  positions  assumed  by  counsel.  And 
now,  after  the  most  careful  examination,  we  are  not  fully  sat- 
isfied that  the  conclusions  to  which  we  have  arrived,  are  in 
all  respects  correct. 
Vol.  VIIL— 6 
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It  is  not  our  purpose  to  state  at  length  the  facts  connected 
with  this  protracted  litigation.  We  shall,  as  briefly  as  possi- 
ble, submit  our  views  upon  the  questions  of  law  made,  re- 
ferring to  the  facts  only  so  far  as  may  be  necessary. 

Precisely  what  was  claimed  by  the  parties  in  the  three 
actions  referred  to  the  arbitrators,  does  not  appear.  We  in- 
fer, however,  that  one  action,  at  least,  was  on  the  equity  side 
of  the  court.  And  based  upon  this  assumption,  the  appel- 
lant insists  that  matters  cognizable  alone  in  a  court  of  chan- 
cery, could  not  be  submitted  to  arbitrators.  The  Code  pro- 
vides that  all  controversies  which  might  be  the  subject  of 
civil  actions^  may  be  submitted  to  the  decision  of  one  or 
more  arbitrators.  Section  2098.  We  are  very  clear  that 
this  includes  controversies  cognizable  in  a  court  of  equity, 
as  well  as  those  triable  in  a  court  of  law.  "  Civil  actions," 
as  here  used,  include  everjthing,  except  those  cases  which 
come  under  the  criminal  jurisdiction  of  our  courts.  Code, 
sections  1576, 1676-7  ;  2  Greenl.  Ev.,  sec.  78. 

The  arbitrators  found  in  favor  of  Twitch,  and  against 
Tomlinson,  in  about  the  sum  of  $2000,  and  awarded  that 
Tomlinson  might,  at  any  time  within  three  months,  pay  that 
amount,  or  so  much  as  should  be  necessary,  to  the  creditors 
of  the  late  firms — being  the  debts  which  Twitch  was  to  pay 
by  the  terms  of  the  dissolution ;  tliat  receipts  from  such 
creditors  should  be  good  as  payments  upon  the  sum  so  found ; 
and  that  in  the  event  that  he  failed  to  pay  the  whole  amount 
so  found  due  Twitch,  within  said  three  months,  judgment 
should  then  be  entered  against  him  for  the  balance.  It  is 
objected  that  the  award  in  this  respect  is  not  certain,  specific, 
nor  final,  but  that  its  force  depends  wholly  upon  certain  con- 
tingencies ;  and  that  no  judgment  could  be  entered  upon  it, 
as  upon  the  verdict  of  a  jury. 

If  the  award  in  this  respect,  is  wanting  in  certainty  or  de- 
finiteness,  it  is  a  defect  of  which  the  appellant  cannot  com- 
plain. Assuming  that  the  arbitrators  found  correct  as  to  the 
amount,  then  Twitch  was  entitled  to  a  judgment,  at  once, 
for  that  sum,  and  the  permission  given  to  Tomlinson,  to  pay 
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the  money  within  three  months  to  the  creditors,  instead  of 
to  Twitch,  was  designed,  and  was,  in  fact,  for  his  benefit 
and  protection.  But  for  this  condition,  he  might  have  been 
compelled  to  pay  the  $2000,  and  to  rely  upon  the  ability  of 
Twitch  to  pay  the  firm  debts,  for  which  debts  to  the  creditors, 
they  were  equally  bound.  And  the  propriety  of  this  order, 
so  far  as  protection  to  Tomlinson  is  concerned,  is  abundantly 
shown  from  the  fact  that  some  of  the  creditors  had  already 
sued  and  attached  the  property  of  Tomlinson,  and  this  was 
one  of  the  matters  of  which  he  complained  in  the  action 
brought  against  Twitch. 

Appellant  further  claims,  that  the  arbitrators  were  guilty 
of  gross  misconduct,  in  permitting  Hammond  and  Twitch  to 
testify,  when  not  called  upon  by  Tomlinson ;  and  in  render 
ing  their  award  upon  the  hearsay  of  one  of  their  own  num- 
ber. To  these  objections,  it  is  sufficient  to  say,  that  they  are 
not  sustained  by  the  facts.  Taking  all  the  affidavits  returned, 
witli  the  subiliission  and  award,  into  consideration,  there  is 
nothing  to  sustain  the  charge  of  misconduct. 

It  is  claimed,  also,  that  the  return  does  not  show  that  the 
arbitrators  were  sworn,  nor  that  the  witnesses  who  testified 
before  them,  were  examined  under  oath.  It  is  clearly  unne- 
cessary for  the  award  to  show  affirmatively  that  the  witnesses 
were  sworn.  The  presumption  is,  that  the  arbitrators  dis- 
chai^ed  their  duty  in  this  respect. 

The  first  part  of  the  objection  is  untenable,  for  the  follow- 
ing, if  for  no  other,  reason  :  It  seems  that  the  arbitrators 
once  before  made  their  award,  which,  on  motion  of  plaintiff, 
was  re<x)mmitted.  What  was  contained  in  that  award,  or 
returned  with  it,  we  do  not  know,  for  no  part  of  it  is  before  us. 
The  one  now  before  us  states,  that  the  first  was  "  referred 
back  to  the  undersigned,  (the  arbitrators),  for  re-considera- 
tion and  re-examination."  Upon  such  re-commitment,  it 
was  not  necessary  that  the  arbitrators  should  be  again  sworn, 
any  more  than  to  swear  a  jury  a  second  time,  when  sent  to 
their  room,  after  reporting  their  inability  to  agree,  or  return- 
ing an  informal  verdict.  Nor  need  the  award,  after  such  re- 
consideration, show  upon  its  face  that  they  were  sworn  in  the 
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first  instance.  We  are  not  to  be  understood  as  holding,  that 
this  fact  should  appear  aflSrmatively  in  any  ease.  It  is  only 
determined  that  the  return  made  after  the  re-subraission, 
need  not  show  it.  There  is  no  showing  by  affidavit,  or  oth- 
erwise, that  they  were  not  sworn.  The  question  stands  upon 
the  single  ground  that  it  does  not  appear  affirmatively  from 
the  return.  Depew  v.  Davis^  2  G.  Greene,  260 ;  McKiti- 
ney  v.  Western'  Staye  Co,^  4  Iowa,  420 ;  Thompson  v.  Blan- 
chard^  2  lb.,  44. 

It  will  be  borne  in  mind,  that  Twitch  bought  out  Tomlin- 
son, taking  all  the  assets,  and  was  to  pay  all  the  debts.  The 
arbitrators  found  that  in  the  keeping  of  the  books  of  the 
firm,  there  had  been  mistakes ;  and  that  Tomlinson  had  re- 
ceived credits,  and  also  cash  with  which  he  was  not  charged, 
amounting  in  all  to  about  nineteen  hundred  dollars.  Of 
this  sum,  one  item  is  set  down  thus :  "  For  credits  entered, 
which  he  is  not  entitled  to,  $1,431,84."  Appellant  now 
claims  that  but  one-half  of  this  sum  should  have  been  found 
against  Tomlinson,  and  the  same  is  claimed  as  to  the  cash  re- 
ceived, and  not  charged  at  the  time  of  the  piirchaso  by 
Twitch.  And  the  argument  is,  that  Tomlinson  was  owing 
these  sums,  if  at  all,  to  the  firm,  and  as  a  member  of  the  firm, 
was  himself  entitled  to  one-half  of  them.  This  argument, 
however,  looses  sight  of  the  fiswA  that  Twitch  had  bought  out 
the  firm,  and  as  such  purchaser,  he  was  entitled  to  all  of  the 
assets.  What  were  the  terms  of  the  dissolution  and  purchase 
by  Twitch,  we  do  not  know,  for  they  do  not  appear  further 
than  as  above  stated.  We  know  nothing  except  that  the 
purchaser  took  all  the  assets,  and  was  to  pay  the  debts. 
Whether  the  debts  owing  the  firm,  were  fipom  one  of  the 
members,  or  a  third  person,  he  was  to  have  them  all.  When 
he  purchased  the  interest  of  his  partner,  he  was  substituted  to 
all  the  rights  of  the  partnership,  and  whatever  either  was 
owing  to  said  firm,  belonged  to  him. 

The  same  objection  is  made  to  so  much  of  the  award,  as 
finds  in  favor  of  Hammond,  to  the  amount  of  near  one  hun- 
dred dollars.    This  portion  of  the  award  is  as  follows :  "And 
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the  said  arbitrators  fiirtlier  find  and  award,  that  said  Tom- 
linson is  indebted  to,  and  shall  pay  to,  William  11.  Ham- 
mond, the  amount  heretofore  found  and  submitted,  to-wit : 
the  sum  of  one  hundred  and  five  dollars."  What  this  was 
for,  nowhere  appears,  except  that  the  agreement  of  submis- 
sion recites  that  "  Hammond  claimed  that  he  was  entitled  to 
divers  and  large  credits  upon  the  books  of  the  finn  of  Ham- 
mond &  Tomlinson,  and  that  Tomlinson,  as  book-keeper  and 
treasurer  of  the  firm,  had  made  numerous  mistakes  in  keep- 
ing the  books,  in  his  own  favor,  and  had  received  large  sums 
of  money  which  he  had  not  accounted  for."  How  the  arbi- 
trators arrived  at  the  conclusion,  that  Hammond  was  enti- 
tled to  the  sum  stated,  we  cannot  tell.  Every  presumption 
is  in  fevor  of  the  correctness  of  their  determination.  For 
aught  that  appears,  they  pm^ued  the  very  course,  and  adopt- 
ed the  method  of  calculation,  contended  for  by  appellant. 

Other  objections  are  made  to  the  award.  They  may  be 
disposed  of,  however,  by  the  remark  that  they  are  either  set- 
tled against  appellant,  by  the  views  above  expressed  upon 
other  points,  or  they  were  not  made  in  the  district  court,  and 
are  not  of  a  nature  to  be  urged  here  for  the  first  time.  Ife- 
pew  V.  Davis^  mpra. 


tTudgment  afiirmed. 


\    8     4S 

8     46 
9fl   517 

Chuechill  et  al.  v.  Fulliam.  ^^  ^g 

Where  a  bond  for  an  attachment,  is  signed  by  the  principal  and  sureties, 

in  their  partnership  name,  it  is  sufficient. 
In  attachment,  the  penalty  of  the  bond  should  be  double  the  amount  of 

the  value  of  the  property  which  the  sheriff  may  attach,  and  not  double 

the  amout  of  the  claim  sworn  to  be  due. 
Where  in  a  suit  commenced  by  attachment,  the  amount  of  the  claim  sworn  * 

to,  was  $1,012.69,  and  the  bond  was  in  the  penal  sum  of  $2,025.38; 

Heldj  That  the  bond  was  insufficient. 
In  attachment,  the  defendant  cannot,  in  the  principal  action,  take  issue 

npon  the  facts  aUeged  as  the  basis  for  the  attachment. 
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Where  a  plaintiff,  in  commencing  his  action,  brings  himself  within  the 
provisions  of  section  1 852,  which  provides  for  commencing  suit  by  attach- 
ment previous  to  the  debt  becoming  due,  in  certain  cases,  the  defend- 
ant cannot  set  up  the  defense  that  the  debt  wae  not  due  at  the  com- 
mencement of  the  action. 

Whenever  the  law  provides  for  the  admission  of  books  of  account  in  evi- 
dence, it  is  based  upon  the  idea  of  the  presence  of  the  books  themselves 
upon  the  trial ;  and  in  their  absence,  evidence  of  their  contents  cannot 
be  substituted. 

The  book  iself,  when  admitted,  becomes  the  witness,  and  is  still  subject 
to  any  objections  which  may  be  made  by  the  opposite  party,  respecting 
its  credibility,  arising  from  the  manner  in  which  it  is  kept — its  appear- 
ance, alterations,  erasures,  confusion  and  irregularity — and  whatever 
may  tend  to  diminish  its  credibility  in  the  eyes  of  a  jur}% 

Where  in  an  action  on  an  account,  the  plaintiffs  proved  the  accounts,  by 
proving  the  character  and  contents  of  their  books  of  accounts,  by  the 
depositions  of  witnesses,  who  were  their  clerks,  and  without  producing  in 
court  the  books  themselves ;  and  where  the  court  afterward  charged  the  ju- 
ry as  follows :  "  Books  of  account  are  competent  evidence  of  dealings  be- 
tween the  parties,  if  it  is  shown  that  such  books  have  all  the  marks  of 
fairness  and  correctness  required  by  law ;  and  if  the  party  seeking  to 
use  such  evidence,  is  doing  business,  or  residing,  out  of  the  state,  or 
in  a  foreign  country,  it  is  competent  for  such  party  to  take  the  deposi- 
tions of  competent  witnesses,  as  to  the  contents  of  such  books,  after 
having  laid  the  foundation  as  prescribed  in  section  2406  of  the  Code, 
and  such  testimony  is  original,  and  not  secondary  evidence ; "  ffeldj  That 
the  whole  proceeding  was  erroneous,  and  not  within  the  meaning  and 
intent  of  the  law  relating  to  the  admission  of  books  of  entry  in  evi- 
dence. 

A  party  is  not  called  upon  to  dispute  an  account,  on  every  occasion  on 
which  it  may  be  presented ;  and  when  evidence  of  any  act  or  declara- 
tion of  a  party  is  given,  as  tending  to  prove  the  account,  care  should 
be  exercised  in  determining  whether  the  circumstances  required  the  de- 
fendant to  dispute  the  account,  so  as  to  cause  his  omission  to  do  so,  to 
have  weight  against  him. 

Where  in  an  action  on  an  account,  the  court  instructed  the  jury  as  fol- 
lows: ''That  any  act  or  declaration  of  the  defendant,  as  a  payment  made, 
or  claimed  to  have  been  made,  without  disputing,  at  the  time,  the  cor- 
rectness of  the  account,  is  a  circumstance  which  may  be  considered  by 
the  jury,  as  proof  of,  or  tending  to  prove,  the  correctness  of  the  ac- 
count;" Heldf  That  the  instruction  was  too  broad  and  unqualified. 
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Appeal  from  the  Muscatine  District   Court 

Monday,  April  4. 

The  action  is  upon  an  open  account  for  goods,  wares  and 
merchandise,  sold  and  delivered,  and  was  commenced  by 
attachment.  The  material  facts  and  errors  assigned,  ap- 
pear from  the  opinion  of  the  court. 

TFI  F.  Brannan  and  Cloud  cfe  Vanhorne  for  the  appel- 
lant. 

Richnian  <&  Brother,  for  the  appellees. 

"Woodward,  J. — ^The  error  first  assigned  relates  to  the 
overruling  defendant's  motion  to  dismiss  the  attachment. 
The  attachment  was  sued  out  under  the  provisions  of  sec- 
tion 1852  of  the  Code,  which  provides  that  it  may  issue 
previous  to  the  debt  becoming  due,  when  nothing  but  time 
is  wanting  to  fix  an  absolute  indebtedness,  and  when  the 
petition,  in  addition  to  that  fact,  states  that  the  defendant 
is  about  to  dispose  of  his  property  with  intent  to  defraud 
his  creditors. 

The  motion  to  dissolve  the  attachment,  assigns  several 
reasons  therefor.  That  relating  to  the  bond  being  signed 
in  the  name  of  a  partnership,  in  the  case  of  botli  principal 
and  surety,  is  disposed  of  by  the  case  of  Danforih,  Davis 
&  Co.  y.  Carter  &L  May,  1  Iowa,  546. 

The  fourth  ground  is,  that  the  penalty  of  the  bond  is  not 
in  the  amount  required  by  law.  The  statute,  (section 
1849),  directs  that  the  petition  shall  state  as  nearly  as  may 
be,  the  amount  which  is  due.  By  section  1850  this  sum  is 
made  a  guide  to  the  oflicer,  who  is  to  attach  an  amount 
fifty  per  cent,  greater  than  that  so  stated.  And  then  sec- 
tion 1853  declares  that  before  any  property  can  be  attached, 
the  plaintiff  must  file  a  bond  in  a  penalty  double  the 
value  of  the  property  sought  to  be  attached.    The  sum 
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sworn  to  in  the  present  case  is  $1,012  69,  and  the  bond  is  in 
the  penal  sum  double  that  amount,  namely,  $2,025,38. 

The  defendant  contends,  that  tlie  bond  need  not  be  in 
double  the  highest  amount  which  the  sheriff  inay  attach, 
but  that  it  is  sufficient,  if  it  be  double  the  amount  which 
the  plaintiff  seeks  to,  or  does,  in  fact,  attach.  There  is 
some  f  jrce  of  reason  to  urge  in  favor  of  this  view ;  but  it 
is  controlled  by  the  considerations,  that  the  law  seems  to  in- 
dicate a  fixed  criterion,  in  double  the  amount  sworn  to, 
with  the  fifty  per  cent,  thereon ;  that  there  is  no  provision 
for  the  plaintiff  naming  any  other  amount  for  attachment ; 
and  that  it  is  the  clerk  who  approves  the  bond,  and  not  the 
sheriff,  who  should  do  it,  if  the  amount  actually  attached 
were  the  criterion.  To  these  we  may  add  further,  the  view 
commonly  entertained,  that  the  bond  must  be  filed  before 
the  writ  issues,  which,  if  correct,  precludes  the  idea  of  the 
subsequent  attachment  controlling  it. 

The  conclusion  seems  unavoidable,  that  the  penalty  of 
the  bond  is  required  to  be  in  double  the  amount  which  the 
sheriff  may  attach,  since  it  cannot  be  determined  before 
hand  what  amount  he  will  take ;  and  the  amount  which 
he  may  levy  upon,  is  that  sworn  to  be  due,  with  fifty  per 
cent,  thereof  added.  And  the  statute  is  peremptory,  too. 
"Before  any  property  can  be  attached  as  aforesaid,  the 
plaintiff  must  file"  such  bond.  This  is  not  a  point  upon 
which  the  court  has  any  discretion.  What  our  views  of 
the  law  may  be,  is  immaterial  We  may  believe  the  de- 
fendant perfectly  secured  with  a  bond  in  double  the  amount 
sworn  to  be  due,  yet  this  is  not  for  us  to  say — the  defend- 
ant is  entitled  to  his  bond.  Upon  this  motion  being  made, 
the  law  permits  the  plaintiff  to  perfect  his  bond,  but  if  this 
is  not  done,  there  is  no  course  left  for  a  court  to  take,  but  to 
hold  it  insufficient.   The  district  court  should  have  so  ruled. 

The  second  error  assigned,  is  to  the  sustaining  plaintiff's 
demurrer  to  defendant's  answer.  The  answer,  among  other 
things,  denied  the  truth  of  the  facts  alleged  with  a  view  to 
obtaining  the  attachment,  as  required  by  the  statute;  and 
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Also  alleged  that  the  canse  of  action  had  not  accrned  when 
the  sait  was  commenced.  It  has  been  determined  that  the 
defendant  cannot,  in  the  principal  action,  take  issue  upon 
the  facts  alleged,  as  the  basis  for  an  attachment.  Hunt  v. 
OoUinB^  4  Iowa,  56 ;  Sachett^  Belcher  &  Co.  v.  Partridge  & 
Cook,  4  lb.,  416. 

The  other  part  of  the  answer  here  demurred  to,  is  the 
particular  subject  of  section  1852  of  the  Code,  which  pro- 
vides for  suing  previous  to  the  debt  becoming  due,  in  cer- 
tain cases.  It  is  under  this  section  that  the  plaintiffs  have 
sued,  and  having  brought  themselves  within  it,  the  defend- 
ant cannot  set  up  the  defense  that  his  debt  is  not  due. 
Much  of  the  defendant's  argument  is  based  upon  the  as- 
Bumption  that  the  plaintiff  is  entitled  to  judgment  before 
the  cause  of  action  may  accrue,  but  this  is  probably  an  er- 
roneons  assumption.  But  we  are  not  called  upon  to  deter- 
mine this  finally,  because,  in  the  present  case,  the  right  of 
action  matured  soon  after  the  institution  of  the  suit,  and 
before  the  trial,  so  that  the  court  had  authority  to  render 
judgment  when  that  was  done.  There  was  no  error  in  sus- 
taining the  plaintiflPs  demurrer  to  this  portion  of  defendant's 
answer. 

The  third  and  fourth  errors  assigned,  are  to  instructions 
asked  by  the  plaintiffs,  and  given  by  the  court.  The  plain- 
tiffs proved  their  account  by  their  books,  without  producing 
the  books  themselves  on  the  trial,  but  proving  their  charac- 
ter and  contents  by  the  depositions  of  witnesses,  who  were 
their  clerks.  None  of  these  witnesses — the  clerks,  whose 
depositions  are  contained  in  the  transcript—  testify  to  the 
sale  of  the  goods ;  but  they  testify  to  those  "  circumstances" 
relating  to  the  books,  which  are  required  by  section  2406  of 
the  Code,  as  preliminary  to  their  admission.  Under  this 
state  of  the  case,  the  plaintiffs  asked,  and  the  court  gave, 
the  following  instruction:  Books  of  account  are  compe- 
tent evidence  of  dealings  between  parties,  if  it  is  shown 
that  such  books  have  all  the  marks  of  fairness  and  correct- 
ness required  by  law ;  and  if  the  party  seeking  to  use  such 
Vol.  VIII.-7 
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evidence,  is  doing  basiness,  or  residing  out  of  this  state,  or 
in  a  foreign  country,  it  is  competent  for  such  party  to  take 
the  depositions  of  competent  witnesses  as  to  the  contents  of 
such  books,  after  first  having  laid  the  foundation  as  pre- 
scribed in  section  2406  of  the  Code,  and  such  testimony  is 
original,  and  not  secondary  evidence. 

This  proceeding  was  erroneous,  and  was  not  in  accord- 
ance with  the  meaning  and  intent  of  the  law  relating  to 
the  admission  of  books  of  entry.  The  admission  of  these 
books  as  evidence,  is  of  such  a  character,  that  it  may  be 
said  to  have  hardly  won  its  way  to  a  place  among  the  rules 
of  law.  Wherever  admitted,  it  is  based  upon  the  idea  of 
the  presence  of  the  books  themselves  upon  the  trial ;  and 
we  have  never  known  an  atttempt  to  dispense  with  that 
presence,  and  substitute  evidence  of  their  contents.  After 
certain  preliminary  testimony  concerning  them,  the  court 
is  to  determine  on  their  admissibility;  but  in  the  mode  of 
proceeding  adopted  in  this  case,  the  party  offering  them  as- 
sumes this  adjudication.  Then,  the  books  being  admitted, 
they  are  still  subject  to  any  objections  which  may  be  made 
by  the  other  side,  respecting  their  credibility,  arising  from 
the  manner  in  which  they  are  kept—  their  appearance — al- 
terations, erasures,  confusion,  and  irregularity — and  what- 
ever might  tend  to  diminish  their  credibility  in  the  eyes  of 
a  jury.  This  is  in  the  nature  of  tlie  cross-examination  of 
a  witness,  and  this  is^aken  away — the  other  party  has  no 
opportunity  to  objects 

Again  :  The  book  itself  becomes  the  witness,  when  ad- 
mitted :  and  its  testimony  cannot  come  by  hearsay  through 
other  witnesses,  nor  can  its  deposition  be  taken.  Another 
view  in  which  this  proceeding  may  be  presented,  is  that  it 
is  permitting  a  party  to  give  secondary  evidence  of  the  con- 
tents of  a  paper,  or  of  a  writing,  which  is  in  his  own  exclu- 
sive possession.  The  allowance  of  this  practice  would  vio- 
late every  principle  upon  which  the  admission  of  books  of 
entry  is  supported.  The  whole  doctrine  is  based  upon  the 
idea  of  the  presence  of  the  books  upon  the  trial.     We  are 
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clearly  of  the  opinion  that  the  court  erred  in  this  instruc- 
tion, and  in  admitting  this  testimony  as  a  substitute  for  the 
books  themselves. 

The  defendant  also  excepted  to  the  following  instruction : 
^^  Any  act  or  declaration  of  the  defendant,  as  a  payment 
made,  or  claimed  to  have  been  made,  without  disputing  at 
the  time  the  correctness  of  the  account,  is  a  circumstance 
which  may  be  considered  by  the  jury,  as  proof  of,  or  tend- 
ing to  prove,  the  correctness  of  such  account."  The  in- 
struction, taken  as  a  proposition,  is  entirely  too  broad  and 
unqualified,  and  is  in  part  obscure  and  uncertain ;  but,  if 
viewed  in  reference  to  the  testimony  in  the  particular  case, 
and  limited  to  this,  should  not  alone  reverse  the  judgment. 
Bnt  even  as  applied  to  the  single  case,  it  should  be  with 
caution.  The  defendant  is  not  called  upon  to  dispute  the 
account  on  every  occasion,  and  care  should  be  exercised  in 
determining  whether  the  circumstances  called  for  it,  so  as 
to  cause  his  omission  to  have  weight  against  him. 

For  the  ruling  of  the  court  upon  the  motion  to  dissolve 
the  attachment,  and  for  the  instruction  concerning  the  ad- 
mission of  the  testimony  in  relation  to  the  books  of  account, 
the  judgment  of  the  district  court  will  be  reversed,  and  the 
cause  will  be  remanded  for  further  proceedings,  not  incon- 
sistent with  this  opinion. 


Descelles  v.  Kadmus. 


Where  a  hasband  introduces  a  woman  of  profligate  habits  into  bis  bouse, 
and  pennits  her  to  remain  there  as  an  inmate,  the  wife  will  be  justified 
in  withdrawing  from  his  protection,  and  he  will  be  bound  to  provide  her 
with  necessaries. 

The  hasband  is  required  to  supply  the  wife  with  necessaries,  such  as  meat, 
drink,  clothes,  medicine,  &c.,  suitable  to  his  degree  and  circumstances ; 
and  if  he,  by  his  treatment,  shall  render  her  situation  unsafe,  or  their 
home  unfit  for  a  modest  and  chaste  woman  to  remain  in,  he  sends  her 
from  home  as  effectuaUj  as  if  he  turned  her  out  of  doors  without  cause; 
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and,  under  such  circumstances,  he  gives  her  a  general  credit  for  neces- 
saries, for  which  be  will  be  liable  to  any  one  furnishing  them. 
In  order  to  enable  a  plaintiff  to  recover  for  necessaries  furnished  the  in- 
sane wife  of  the  defendant,  when  compelled  to  leave  his  house,  on  ac- 
count of  either  his  cruel  treatment,  or  because  of  his  making  lewd  and 
profligate  women  inmates  of  her  home,  it  is  not  necessary  that  the 
plaintiff  should  show  that  he  furnished  such  necessaries  as  the  regular- 
ly appointed  guardian  of  the  wife. 

Appeal  from  the  Dubuque  District   Court. 
Monday,  April  4. 

Plaintifp  sues  for  the  board  and  maintenance  of  defend- 
ant's wife,  who  was  insane,  and  alleged  to  have  left  the  hus- 
band's house,  because  of  his  cruel  and  inhuman  treatment. 
Answer  in  denial ;  trial  and  judgment  for  plaintift*,  and  de- 
fendant appeals.  The  defendant  asked  the  court  to  instruct 
the  jury,  that  plaintiff  could  not  recover,  without  diowing 
that  he  was  the  regularly  appointed  guardian  of  defendant's 
wife.  This  instruction  was  refused^-excepted  to — and  such 
refusal  is  now  assigned  for  error. 

J.  Z.  Harvey^  for  the  appellant 

Ben.  M.  SaniAids^  for  the  appellee. 

"Weight,  C.  J. — The  bill  of  exceptions  recites,  that  evi 
dence  was  offered  tending  to  show  that  the  wife  of  defend- 
ant was,  and  had,  for  about  the  space  of  five  years,  been  in- 
sane ;  that  during  that  time,  the  defendant  had  frequently 
ill-treated  her,  by  beating  and  confining  her,  and  bringing 
into  his  house  women  of  lewd  character ;  and  that  at  the 
time  stated  in  the  petition,  she  left  the  husband's  house,  and 
came  to  that  of  plaintiff,  (her  brother-in-law),  who  furnished 
her  with  board  and  clothing.  There  was  no  evidence  that 
plaintiff  had  ever  been  appointed  guardian  of  defendant's 
wife.  Upon  this  state  of  facts,  the  defendant  asked  the  in- 
struction, that  plaintiff  could  not  recover,  without  showing 
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that  he  had  been  appointed  such  guardian.    This  was  re- 
fused, and  the  jury  instructed : 

First.  That  the  husband  is  bound  only  to  make  suitable 
provision  for  his  wife  at  his  own  house ;  and  that  if  she  wil- 
fully abandons  him,  she  carries  with  her  no  credit  of  the 
husband,  and  can  impose  on  him  no  liability. 

Second.  The  husband  is  not  responsible  even  tor  [the  ne- 
cessaries furnished  the  wife,  when  residing  apart  irom  him,  if 
she  left  without  good  cause,  and  against  his  consent  But 
if  the  separation  was  caused  by  improper  treatment  on  his 
port,  or  if  he  assented  to,  or  acquiesced  in  it,  he  is  liable  for 
her  support,  and  to  that  extent  she  has  credit  on  his  account 
in  the  community. 

Third.  If  the  husband  brings  a  profligate  woman  into 
his  house,  and  permits  her  to  remain  there  as  an  inmate,  this 
is  a  su£Scient  ground  to  cause  the  wife  to  leave,  and  any  one 
who  furnishes  her  necessaries,  may  recover  the  value  of  them 
from  the  husband. . 

Fourth.  That  in  order  to  recover,  plaintiff  must  show 
gross  indecency  on  the  part  of  the  husband,  committed  in 
the  &mily,  or  just  ground  for  apprehending  personal  vio- 
lence on  die  part  of  the  wife,  as  a  cause  for  the  separation. 

Fifth.  If  the  insanity  of  the  wife  was  without  a  lucid 
interval,  and  so  entire  as  to  render  her  at  all  times  insen- 
sible to  any  happiness  or  mental  anguish,  caused  by  the 
infidelity  of  the  husband — if  he  provides  for  her  wants, 
and  be  guilty  of  no  cruelty,  no  person  could,  by  harboring 
and  furnishing  her  with  necessaries,  recover  the  value  of 
them  from  him,  although  the  acts  of  infidelity  may  have 
been  committed  in  the  homestead,  and  have  been  accom- 
panied by  gross  indecency,  such  as  bringing  a  profligate 
woman  into  the  house.  If,  however,  the  wife  had  a  lucid 
interval,  during  which  she  was  capable  of  feeling  the  indig- 
nity and  the  disgrace,  and  left  in  consequence  thereof,  then 
the  husband  wculd  be  liable  to  any  furnishing  her  with 
necessaries.  Nor  would  a  relapse  into  insanity  affect  the 
liability  of  the  husband,  so  long  as  these  lucid  intervals 
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continued  to  recar."  And  the  same  rale  was  given  to  the 
jury  for  their  government,  in  considering  the  question  of 
personal  violence  offered  by  the  husband  to  the  wife. 

These  instructions  were,  at  least,  as  favorable  to  defend- 
ant as  he  could  ask.  Clancy's  Eights  Mar.  Wom.,  28,  9, 
30,  31 ;  7  N.  H.,  571 ;  Evans  v.  Fisher,  5  Gihn.,  571 ;  2 
Kent,  146;  8  Bing.,  127;  McQahays.  TFeMia^/w,  12  Johns., 
293 ;  McCutcheon  v.  Same,  11  lb.,  281 ;  3  C.  &  P.,  15 ; 
Blower B  v.  Stuitevant,  4  Denio,  49 ;  1  Selw.  N.  P.,  281 ; 
2  Bights  H.  &  W.,  10  and  11 ;  Emery  v.  Emery,  1  Younge 
&  Jer.,  501 ;  Lidhvo  v.  WUm4>t,  2  Stark.,  87.  And  there 
is  nothing  to  satisfy  us,  that  the  court  would  have  been 
justified  in  giving  that  asked  by  him.  The  doctrine  of  the 
instruction  numbered  three,  we  may  remark,  was  denied 
in  Howard  Y.  Heffer,  3  Taunt,  431 ;  but  the  authority  of 
that  case  was  aften^-ards  denied  in  Houluton  v.  Smyth,  3 
Bing.,  127,  and  Aldis  v.  Chapman,  1  Selw.  N.  P.,  281 ; 
and  it  may  i.ow  be  stated  as  the  settled  law,  that  if  the 
husband  introduces  a  woman  of  profligate  habits  into  his 
house,  and  permits  her  to  remain  there  as  an  inmate,  his 
wife  will  be  justified  in  withdrawing  Irom  his  protection, 
and  he  will  be  bound  to  provide  her  with  necessaries. 

The  opposite  doctrine,  in  the  language  of  Mr.  Justice 
Pabk,  in  the  case  from  8  Bingham  is  "  abhorrent  to  every 
feeling  of  a  man  and  a  christian,''  and  it  ''  cannot  be  the 
law  of  England,"  (or  of  this  country),  ^^  because  it  is  not 
the  law  of  morality  or  religion."  And  see  Clancy's  Bights 
Mar.  W.,  82 ;  4  Denio,  49. 

But  we  turn  to  the  more  particular  examination  of  the 
instruction  asked.  It  is  suggested  that  plaintiff  claims  in 
his  petition,  that  he  had  been  appointed  guardian  of  the 
defendant's  wife,  and  that  he  based  his  right  to  recover 
upon  that  appointment  This  is  not  our  understanding  of 
the  petition.  Petitioner  states  that  some  proceedings  were 
had  in  the  county  court,  whereby  he  had  reason  to  suppose 
that  he  had  been  appointed  guardian,  &c.  Beyond  this 
averment,  and  the  denial  of  it  in  the  answer,  there  is  no- 
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thing  tending  to  show  that  plaintiff  claimed  to  be  acting  as 
such  guardian,  or  that  he  predicated  his  right  to  recover 
upon  such  appointment.  The  language  used,  eeems  to  be 
introductory  to  other  and  material  averments ;  and  may 
properly  be  treated  as  surplusage,  and  as  such,  disregarded. 
Could  the  plaintiff  recover,  then,  without  showing  that 
he  had  been  appointed,  and  was  the  guardian  of  defen- 
dant's wife?  Of  this,  we  entertain  no  doubt.  The  wife 
was  boarded  and  maintained  by  plaintiff,  not  as  her  guar- 
dian ;  she  was  received  into  his  house  and  protection,  and 
continued  there,  not  because  he  held  that  relation  to  her ; 
but  because  the  husband,  by  his  improper  conduct,  liad 
rendered  her  departure  from  her  home  indispensable.  The 
law  requires  the  husband  to  supply  his  wife  with  necessa- 
ries— such  as  meat,  drink,  clothes,  medicines,  &c. — suita- 
ble to  his  degree  and  circumstances ;  and  if  he,  by  his  treat- 
ment shall  render  her  situation  unsafe,  or  their  home  unfit 
for  a  modest  and  chaste  woman  to  remain  in,  he  sends  her 
from  home  as  effectually  as  if  he  turned  her  out  of  doors, 
without  cause ;  and  under  such  circumstances,  he  gives  her 
a  general  credit  for  necessaries,  for  which  he  will  be  liable 
to  any  one  furnishing  them.  It  was  in  view  of  this  obliga- 
tion, that  plaintiff  furnished  the  necessaries  to  defendant's 
wife,  and  sought  to  make  him  liable.  Her  insanity  would 
certainly  not  lessen  his  liability  in  this  respect.  How  far 
such  situation  should  legitimately  operate  to  require  plain- 
tiff to  return  her  to  the  husband's  care  and  protection,  if 
required ;  or  what  other  effect  it  might  have,  under  many 
possible  circumstances,  we  are  not  now  called  upon  to  de- 
termine. We  only  determine  that  in  order  to  enable  the 
plaintiff  to  recover  for  necessaries  furnished  the  insane  wife 
of  the  defendant,  when  compelled  to  leave  his  house,  on 
account  of  either  his  cruel  treatment,  or  because  of  his 
making  lewd  and  profligate  women  inmates  of  her  home, 
it  was  not  necessary  that  he  should  have  furnished  them  as 
such,  in  taking  her  under  his  care  and  protection. 

Judgment  affirmed. 
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g    1^1  The  single  fact  that  a  mortgage  of  real  estate,  is  found  upon  the  records 

•130   M|  of  a  county,  raises  no  presumption  of  its  delivery  to,  and  acceptance 

by,  the  mortgagee,  against  the  positive  and  unqualified  denial  of  the 

mortgagee  and  those  claiming  under  him,  that  he  ever  received  such 

a  mortgage,  or  had  any  knowledge  thereof. 

Nor  is  the  finding  of  a  mortgage  upon  the  records  of  the  county,  an  ac- 
ceptance or  knowledge  of  which  is  denied  by  the  mortgagee  and  those 
claiming  under  him,  presumptive  evidence  of  a  prior  conveyance  of  the 
mortgaged  premises,  by  the  mortgagee  to  the  mortgagor,  or  that  the 
mortgagor  had  a  title  which  the  mortgagee,  or  those  claiming  under 
him,  would  be  estopped  from  denying. 

Acceptance  of  a  mortgage  by  the  mortgagee,  is  necessary  to  constitute  a 
delivery ;  and  if  there  is  no  delivery,  there  is  no  mortgage. 

To  constitute  a  delivery  of  a  mortgage,  there  need  not  be  an  actual  man- 
ual delivery  of  the  instrument,  by  the  mortgagor  to  the  mortgagee,  but 
there  must  be  some  act  upon  the  part  of  both,  which,  in  legal  contem- 
plation, would  be  equivalent  to  it. 

Appeal  from  the  Scott  District  Court. 

Monday,  April  4. 

In  Chancery.  The  bill  charges  that  on  the  14th  of  April, 
1851,  complainant  purchased  of  one  Ibbotson,  a  certain 
part  of  out-lot  32  in  the  city  of  Davenport ;  and  that  Ib- 
botson then  had  a  deed  from  Michael  Howard  for  the  prop- 
erty, and  had  executed  to  said  Howard  a  mortgage,  dated 
January  6, 1851,  to  secure  the  sura  of  eighty  dollars,  ac- 
cording to  the  tenor  of  certain  promissory  notes,  which  are 
fully  described.  It  is  further  stated  that  this  deed  from 
Howard  to  Ibbotson  has  been  lost;  that  the  mortgage  was 
delivered  to  Howard,  accepted  and  filed  for  record  by  him 
on  the  14th  of  April,  1851,  and  is  now  owned  by  him,  as 
well  as  the  notes  therein  specified  ;  that  after  the  recording 
of  this  mortgage,  the  said  Michael  conveyed  a  portion  of 
said  real  estate  to  William  Howard ;  that  William  took  his 
title  with  notice,  and  subject  to  the  mortgage  from  Ibbotson 
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to  Michael ;  that  Ibbotson  made  a  deed  to  complaiuant  at 
the  time  of  his  purchase,  which  was  recorded  on  the  same 
day ;  that  by  the  terms  of  his  purchase,  he  was  to  pay  off 
said  mortage  debt,  the  remaining  part  of  the  purchase 
money  ($100),  being  paid  at  the  time ;  that  he  had  tender- 
ed to  Michael  the  amount  due  on  said  mortgage,  and  reques- 
ted him  "  to  reconvey  said  property  to  complainant,  which 
he  refused  to  do ;"  and  that  he  brings  the  money  into  court. 
The  prayer  is,  that  an  account  may  be  taken  of  what  is 
due  on  the  mortgage ;  and  that  the  defendants,  (the  two 
Howards),  may  be  decreed  to  deliver  up  said  mortgaged 
premises  to  complainant,  free  from  all  incumbrances,  and 
also  all  deeds  and  writings  in  their  control  relating  to  said 
proper  t.y. 

The  answers  deny  that  Michael  ever  sold  the  property 
to  Ibbotson  ;  that  he  ever  made  him  a  deed,  or  ever  receiv- 
ed from  him  a  mortgage,  as  stated  in  the  bill,  or  in  any 
other  manner,  or  at  any  other  time,  and  asserts  a  want  of 
all  Icnowledge  of  any  such  instrument ;  and  that  William 
entered  into  the  possession  of  the  premises,  after  his  pur- 
chase from  Michael,  in  1854,  and  made  valuable  improve- 
ments thereon,  with  the  knowledge  of  complainant. 

The  replication  denies  all  the  new  matter  stated  in  the 
answer.  The  cause  was  heard  upon  these  pleadings,  and 
the  following  testimony : 

First  The  deed  from  Ibbotson  to  Foley,  dated  April 
14,  1851,  and  recorded  the  same  day.  Second.  A  certi- 
fied copy  from  the  records  of  Scott  county,  of  a  mortgage 
from  Ibbotson  to  Michael  Howard,  dated  January  6,  and 
recorded  April  14, 1851. 

This  was  all  the  testimony  offered  by  the  complainant. 
The  respondents  introduced : 

Firet.  A  deed  from  Michael  to  William,  dated  March 
6, 1858,  and  recorded  November  15, 1854.  Second.  A  deed 
from  LeClaire  to  Michael  for  the  premises,  dated  February 
9, 1846,  and  recorded  the  same  day.  Third.  The  deposi- 
tions of  two  witnesses,  who  swear,  in  substance,  that  Wil- 
VoL.  VIII.— 8 
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liam  Howard  made  improvements  upon  said  premises  as 
early  as  1851,  and  had  occupied  the  same  since  that  time ; 
that  complainant  knew  of  these  improvements ;  that  in 
1851,  complainant  removed  a  shanty  he  had  upon  said  land 
to  another  tract ;  and  that  while  this  shanty  was  being  re- 
built, he  stated  that  he  considered  the  old  place  worthless, 
and  that  by  abandoning  it,  he  could  get  more  ground  for  a 
less  price. 

The  bill  was  filed  Angnst  14th,  1856,  and  upon  a  final 
hearing  was  dismissed.    Complainant  appeals. 

James  Orant^  for  the  appellant 

Cook^  Dillon  cfe  Lindley^  for  the  appellees. 

Wright,  C.  J. — Upon  one  ground,  at  least,  we  feel  quite 
clear  that  this  decree  must  be  afiirmed. 

It  will  be  observed  that  the  allegations  of  the  bill,  that 
Michael  Howard  conveyed  the  land  to  Ibbotson,  and  that 
Ibbotson  made  a  mortgage  to  Howard,  which  was  accepted 
and  recorded  by  him,  are  each  distinctly  and  definitely  de- 
nied by  the  answers.  These  answers,  it  is  true,  are  not 
sworn  to ;  but  the  execution  of  the  deed  and  mortgage,  and 
their  delivery,  are  afiirmed  by  complainants.  These  affirm- 
ations are  denied,  and  the  burthen  of  proof  rests  with  the 
party  aflirming.  The  title  is  found  in  Michael  Howard, 
and  from  him  it  passes  to  William,  and  there  it  must  re- 
main, as  against  complainant,  unless  a  previous  conveyance 
was  made  to  Ibbotson,  of  which  William  had  either  actual 
or  constructive  notice.  There  is  no  proof,  or  pretense  of 
proof,  direct,  that  Ibbotson  ever  received  a  deed  from  How- 
ard. The  complainant's  case  rests  alone  upon  the  mort- 
gage found  upon  the  record,  and  what  he  claims  are  the  le- 
gal, l^itimate,  and  proper  presumptions  and  consequences 
resulting  therefrom. 

Michael  Howard,  as  well  as  William,  deny,  as  we  have 
seen,  all  knowledge  of  any  such  mortgage.    It  is  not  shown 
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that  the  mortgagee  ever  received  the  mortgage  or  the  notes 
— ^that  he  was  present  at  the  time  of  its  execution — that  he 
afterwards  assented  to  it — that  it  was  delivered  to  another 
person  for  him — ^that  he  requested  the  mortgagee  to  execute 
it — ^nor,  in  a  word,  that  he  ever  claimed  or  expected  any 
advantage  therefrom.  We  say  none  of  these  things  are 
shown.  By  this,  we  mean,  there  is  no  direct  proof  of 
them,  nor  any  circumstances  from  which  they  may  be  in- 
ferred ;  unless  the  single  fact  that  the  mortgage  was  found 
upon  the  record*  raises  the  presumption  of  its  delivery  and 
acceptance,  and  that  against  the  positive  and  unqualified 
denial  of  respondents. 

It  seems  to  us  that  it  would  be  a  very  novel  and  unsafe 
doctrine,  to  hold  that  the  finding  of  this  mortgage  on  the 
record,  was  presumptive  evidence  of  a  prior  conveyance  by 
the  mortgagee  to  the  mortgagor ;  or  that  the  mortgagor 
had  a  title  which  the  mortgagee,  or  those  claiming  under 
him,  would  be  estopped  from  denying.  The  case  stands 
quite  different  from  what  it  would,  if  the  acceptance  of  the 
mortgage  was  shown,  or  if  it  appeared  that  the  mortgagee 
presented  the  same  for  record,  or  if  it  was  found  in  his  pos- 
session or  under  his  control,  as  alleged  in  the  bill.  Under 
such  circumstances,  as  between  the  parties  to  it,  a  presump- 
tion might  arise  of  title  in  the  mortgagor.  A  mortgage  can 
be  executed,  however,  without  the  presence  of  the  mortga- 
gee. If  properly  acknowledged  or  proved,  it  may  be  han- 
ded to  the  officer  for  recording  by  any  person — the  mortga- 
gor, or  a  third  person,  as  well  as  the  mortgagee.  If  the 
mortgagee  should  subsequently  assent  to,  and  adopt  the 
mortgage,  such  adoption  as  between  the  parties  to  it,  might 
relate  back  to  the  time  of  its  execution,  though  there  was 
no  evidence  as  to  who  presented  it  for  record ;  and  even 
though  the  mortgagor,  or  some  third  person,  had  presented 
it,  without  the  knowledge  of  the  mortgagee.  In  this  case, 
however,  there  is  no  such  adoption  or  assent ;  but,  as  far  as 
the  record  shows,  the  mortgagee  has  uniformly  disclaimed 
all.  knowledge  of  such  an  instrument,  and  all  rights  or 
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claim  of  advantage  under  it.  Under  such  circumstances, 
we  do  not  believe  that  the  record  of  the  mortgeige  is  prima 
facie  evidence  of  its  delivery,  even  if  it  would  be  in  any 
case.  Acceptance  by  the  mortgagee  was  necessary  to  con- 
stitute a  delivery  ;  and  if  there  was  no  delivery,  there  was 
no  mortgage.  ^"^  this,  we  do  not  mean  that  there  should 
have  been  an  actual  manual  delivery  of  the  instrument  by 
the  mortgagor  to  the  mortgagee ;  but  there  must  have  been 
that  which,  in  legal  contemplation,  would  be  equivalent  to 
it.  Thus,  as  we  have  seen,  it  might  have  been  executed 
and  recorded  in  the  absence,  and  without  the  knowledge  of 
the  grantee,  and  yet  his  subsequent  assent  might  operate 
to  make  the  delivery  eflTectual  from  the  time  of  the  execu- 
tion. So,  if  in  good  faith,  and  at  the  instance  of  the  gran- 
tee, the  grantor  should  execute  the  deed,  and  hand  it  to  a 
third  person,  or  the  recording  officer,  for  the  grantee,  the 
delivery  might  be  complete.  And  cases  are  not  wanting 
to  show,  that  there  may  be  instances  where  the  instrument 
would  operate  as  a  deed,  though  it  was  not  parted  with  by 
the  person  executing  it.  Gamona  v.  Knight^  6  Bam.  & 
Cresw.,  671 ;  note  to  Maynard  v.  Maynard^  10  Mass.,  458. 
In  all  these  instances,  however,  it  is  to  be  observed  that  it 
is  pre-supposed  that  the  manner  of  delivery  was  shown  by 
competent  and  sufficient  testimony;  and  that  there  waseith 
er  an  actual  delivery,  or  the  existence  of  those  circumstances 
which  amounted  in  law  to  the  same  thing.  So,  there  may 
be  some  things  which  would  he  prima  facie  evidence  of  a 
delivery,  as,  for  instance,  the  possession  and  production  of 
it  by  the  grantee ;  while,  on  the  other  hand,  its  being  found 
in  the  hands  of  the  grantor,  raises  a  presumption  against 
any  delivery.  Hatch  v.  HoskinSy  5  Sliepl.,  39.  No  such 
presumption  arises,  however,  from  the  fact  that  it  is  found 
recorded,  where  the  grantee  has  done  no  act  recognizing  its 
existence  or  validity,  but  where,  on  the  contrary,  he  ex- 
presses his  dissent  and  disapproval. 

It  is  true  that  our  law  makes  a  duly  authenticated  copy 
of  such  an  instrument  competent  evidence,  whenever,  by 
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the  proper  proot^  the  absence  of  the  original  is  accounted 
for.  Code,  section  1228.  This  was  intended,  however,  to 
give  a  rule  for  the  manner  of  proving  such  instmments,  in 
the  absence  of  the  original,  and  was  not  designed  to  give 
it  any  greater  effect  than  the  original  itself  would  have. 
The  delivery  of  the  instrument  stands  as  an  independent 
fact ;  and,  under  the  circumstances  of  this  case,  no  light  is 
thrown  upon  it  by  the  production  of  the  authenticated  copy. 

It  is  also  true,  that  as  a  general  rule,  a  party  is  presumed 
to  assent  to  a  grant  which  is  plainly  beneficial  to  him.  But, 
in  the  first  place,  it  is  not  perceived  that  the  rule  has  any 
application  in  this  case,  for,  as  suggested  by  appellees,  it  is 
not  easy  to  comprehend  how  this  mortgage  could  have  this 
beneficial  eftect.  But,  in  the  next  place,  the  rule  has  more 
particular  reference  to  that  class  of  cases,  where  the  grant 
was,  at  the  time  of  its  execution,  beneficial,  and  where  there 
has  been  a  subsequent  assent  by  the  party  benefited.  Not 
so,  where,  to  say  the  least  of  it,  the  benefit  is  doubtftil,  and 
^ere  the  grantee  disclaims  all  right  or  benefit  under  the 
instrument. 

Entertaining  this  view  of  the  case,  it  is  manifestly  imma- 
terial to  inquire  how  far,  under  other  circumstances,  Wil- 
liam Howard  would  be  estopped  from  denying  the  title  of 
complainant.  The  doctrine  of  estoppels,  in  our  opinion, 
has  no  place  in  the  case.  Neither  need  we  determine  what 
would  be  the  effect  of  the  mortgage,  even  if  its  delivery 
was  shown,  in  the  absence  of  all  proof  of  any  deed  or  con- 
veyance from  Michael  Howard  to  Ibbotson.  Nor  is  it  neces- 
sary to  ascertain  whether  any  possible  presumption  of  the 
acceptance  of  the  mortgage  by  the  grantor,  resulting  from 
its  being  found  upon  record,  is  not  conclusively  rebutted  by 
the  other  circumstances  of  the  case.  All  these,  and  other 
questions,  we  omit  to  notice,  as  the  above  views,  in  our 
opinion,  render  such  examination  unnecessary. 

Decree  afiirmed. 
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When  the  question  as  to  the  admissibility  of  a  witness,  is  intended  to  be 
raised  for  the  determination  of  the  appellate  court,  it  should  appear 
from  the  bill  of  exceptions,  not  only  that  the  objection  to  the  admissi- 
bility of  the  witness  was  overruled  by  the  court,  but  that  the  witness 
was  sworn,  and  gave  evidence  material  to  the  issue. 

A  written  agreement  may  be  varied  by  evidence  of  a  subsequent  parol 
agreement,  additional  and  suppletory  to  the  original  contract,  and 
upon  a  new  consideration. 

80,  it  may  also  be  shown  by  parol  evidence,  that  the  parties  to  a  written 
contract,  by  a  parol  contract  subsequent  to  the  written  one,  abandoned 
the  latter,  except  so  far  as  applicable  to  the  new  parol  agreement. 

Appeal  from  the  Jackson  District  Court. 
Tuesday,  Apbil  6. 

Thib  was  an  action  on  an  account  for  work  and  labor 
done.  The  work  was  done  by  one  Williams,  for  the  deffen- 
dant,  and  the  account  assigned  by  him  to  Mathews  & 
Reeves,  who  commenced  suit  thereon.  During  the  penden- 
cy of  the  action,  they  assigned  the  claim  to  Willey,  who 
was,  on  motion,  substituted  by  the  court  as  plaintifll 

During  tlie  trial,  Williams  was  offered  as  a  witness  by 
the  plaintiff.  Being  examined  on  his  voire  dire^  he  stated 
that  he  had  assigned  the  account  sued  on  to  Mathews  & 
Reeves,  for  a  valuable  consideration,  in  payment  of  a  claim 
held  against  him,  by  them,  for  goods,  wares  and  merchan- 
dize. The  defendant  then  objected  to  the  witness  giving 
any  evidence.  The  court  overruled  the  objection,  and  de- 
fendant excepted. 

The  plaintiff  had  declared  as  in  assumpsit^  for  the  value 
of  certain  brick  work  alleged  to  have  been  done  by  siud 
Williams  for  defendant,  at  his  request,  and  for  which  he  had 
promised  to  pay  the  said  Williams,  what  the  said  work  was 
reasonably  worth ;  and  plaintiff  alleges  that  the  same  was 
reasonably  worth  nine  dollars  per  thousand,  amounting  to 
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the  sum  of  $1,417.00.  The  defendant  answers,  denying  any 
such  promise,  or  indebtedness  to  plaintiff;  and  averring  that 
said  Williams  and  defendant,  on  the  27th  of  September, 

1856,  made  an  agreement  in  writing,  whereby  Williams 
agreed  to  furnish  the  necessary  materials,  and  to  do  all  the 
brick  work  in  the  erection  of  a  building  for  a  flouring  mill, 
of  the  size  of  forty  by  forty-five  feet ;  with  an  engine  house 
attached,  forty  by  eighty  feet;  that  Hall  was  to  have 
the  foundation  for  the  same  ready  by  the  10th  of  April, 

1857,  and  to  pay  the  said  Williams  for  his  work  at  the  rate 
of  eight  dollars  and  fifty  oents  per  thousand,  of  which  the 
sum  of  three  hundred  dollars  was  to  be  paid  by  the  first  day 
of  January,  1857,  one  half  of  the  remainder  of  the  price  of 
the  work  to  be  done,  to  be  paid  as  the  work  progressed,  and 
the  other  half  when  the  work  was  completed ;  that  the  brick 
T^tork  of  the  mill  was  to  be  done  by  the  1st  of  June, 
1857,  and  the  engine  house  by  July  1,  1857;  that  after- 
wards by  agreement  of  parties,  the  said  defendant  increased 
the  size  of  said  building  to  forty  by  sixty  feet;  and  that  it 
was  agreed  by  the  parties  that  such  alteration  by  defendant 
of  the  size  of  the  said  building,  should  in  nowise  affect  said 
written  agreement  between  said  Williams  and  defendant, 
except  that  such  additional  length  of  time  as  was  reasonable 
should  be  allowed  to  the  said  Williams  for  the  completion  of 
the  increased  amount  of  work  rendered  necessary  by  the 
change  of  the  size  of  the  building,  and  that  tlie  terms  and 
time  of  payment  were  to  remain  the  same  as  fixed  in  said 
written  agreement ;  that  the  defendant  erected  the  founda- 
tion for  the  building,  and  had  the  same  ready  for  the  brick 
work,  within  thirty  days  after  the  time  fixed  by  the  written 
agreement ;  but  that  the  said  Williams  has  not  built  the  said 
mill,  but  has  left  the  same  incomplete  and  unfinished,  and 
has  not  commenced  to  erect  the  said  engine  house,  or  be- 
stowed any  labor  on  the  same. 

The  plaintiff',  in  reply,  admits  the  making  of  said  written 
agreement,  but  avers  that  the  same  was  wholly  abandoned 
by  defendant;  and  that  he  failed  to  provide  a  foundation  for 
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said  building,  and  failed  to  make  the  payments  to  Williams 
as  therein  agreed  upon.  He  denies  that  Williams  made  any 
agreement  with  defendant  for  changing  the  size  of  the  build- 
ing, or  that  such  change  should  not  affect  said  written  agree- 
ment as  alleged,  or  that  tlie  change  in  the  size  of  the  build- 
ing, was  made  with  any  such  understanding.  He  denies 
that  any  time  was  stipulated  within  which  said  enlarged 
building  was  to  be  completed,  and  denies  that  Williams  ever 
agreed  to  complete  the  same,  or  at  any  time,  since  the  aban. 
donment  of  said  written  agreement,  agreed  to  build  or  finish 
said  engine  house.  He  further  avers,  that  Williams  having 
commenced  the  erection  of  said  building  for  defendant,  ceas- 
ed to  work  upon  thfe  same  by  reason  of  the  feilure  of  de- 
fendant to  furnish  timbers  for  the  floor  of  the  third  story. 

The  defendant,  rejoining  to  the  replication  of  the  plaintiff, 
denies  that  he  abandoned  the  said  contract  in  his  answer  set 
forth;  and  denies  that  said  Williams  ceased  to  work  on  said 
building  by  reason  of  the  neglect  of  defendant  to  furnish 
timbers  for  the  third  story. 

On  this  issue  joined  by  the  parties,  the  defendant,  in  the 
language  of  tlie  bill  of  exceptions,  "  offered  to  prove  by  pa- 
rol, an  agreement  made  subsequent  to  the  original  agree- 
ment, new  and  distinct  from  the  original  agreement, 
and  upon  a  new  consideration  —  which  agreement  was 
additional  and  suppletory  to  the  original  agreement,  and 
adopting  the  provisions  of  the  original  agreement  so  far  as 
applicable  to  the  new  agreement.'^ 

To  the  introduction  of  this  evidence  the  plaintiff  objected ; 
the  objection  was  sustained  and  the  evidence  excluded.  The 
jury  found  a  verdict  for  the  plaintiff,  for  $1,030,76.  A  mo- 
tion for  a  new  trial  was  overrruled,  and  there  was  judgment 
on  the  verdict    Defendant  appeals. 

Z>.  F.  Spurt ^  for  the  appellant. 
Charles  Michy  for  the  appellee. 
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Stockton,  J. — ^When  a  qaestion  as  to  the  admissibility  ot 
a  witness,  is  intended  to  be  raised  by  bill  of  exceptions,  for 
the  determination  of  this  court,  it  should  appear,  not  only 
that  the  objection  to  the  admissibility  of  the  witness  was 
overruled  by  the  court,  but  that  the  witness  was  sworn  and 
gave  evidence  material  to  the  issue.  In  this  instance,  the 
bill  of  exceptions  does  not  show  that  Williams  was  sworn 
as  a  witness ;  that  he  gave  any  testimony ;  or  that  his  tes- 
timony, if  any  was  given,  was  in  anywise  material.  It  is 
not  even  shown  what  objection  was  made  to  the  competen- 
cy of  Williams  as  a  witness,  and,  under  the  circumstances, 
we  cannot  say  that  there  was  any  error  in  overruling  the 
objection. 

We  think  that  one,  at  least,  of  the  questions  at  issue  be- 
tween the  parties,  was,  whether  by  their  parol  contract, 
subsequent  to  the  written  one,  they  abandoned  the  latter, 
and  agreed  to  a  change  of  the  size  of  the  building,  and 
the  time  of  its  completion,  adopting  the  provisions  of  the  • 
written  agreement,  so  far  as  applicable,  to  the  new  one,  as 
to  the  terms  and  time  of  payment.  Under  this  state  of 
the  pleadings,  we  thing  the  evidence  offered  by  the  defend- 
ant, to  prove  such  subsequent  parol  agreement,  should  have 
been  received  by  the  court ;  and  for  the  error  in  rejecting 
the  same,  the  judgment-will  bo  reversed. 

Judgment  reversed. 


Allen  v.  Newbeery. 

The  pleadings  in  a  cause,  unless  the  contrary  appears,  make  up  the  issue, 
with  reference  to  the  right  of  the  plaintiff  to  recover  at  the  time  he 
commenced  his  action. 

Where  a  matter  of  defense  arises  after  the  commencement  of  the  action, 
it  cannot  be  pleaded  in  bar  of  the  action  generally ;  but  if  it  arises  be- 
fore plea  or  continuance,  it  must  be  pleaded  as  to  X^^  further  maintenance 
of  the  suit ;  if  after  plea  pleaded,  and  before  replication,  or  after  issue 
Joined,  then  puU  darrien  eontinuana. 

Vol,  TIII.-9 
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The  rale  at  common  law  as  to  the  time  and  manner  of  pleading,  is  not 
changed  by  the  practice  under  the  Code. 

Evidence  cannot  be  given  of  matter  arising  after  the  commencement  of 
the  action,  whether  it  occurred  before  or  after  plea  pleaded,  unless  the 
foundation  has  been  laid  by  the  proper  pleadings. 

Where  in  an  action  on  a  promissory  note,  the  answer  "denies  that  the 
plaintiff  holds  against  him  any  such  notes  as  are  described  in  his  peti- 
tion," such  a  denial,  without  more,  relates  to  the  time  of  commencing  the 
action;  and  means  only  that  it  is  denied,  that  plaintiff  holds  such  notes 
as  are  described. 

Where  in  an  action  on  a  promisssory  note,  commenced  in  the  name  of  the 
payee,  the  defendant  relies  upon  the  fact,  as  a  defense,  that  the  plain- 
tiff has  transferred  his  interest  in  the  cause  of  action,  he  should  plead 
affirmatively  that  the  note  was  the  property  of  another,  naming  him, 
and  that  such  other  person  was  the  real  party  in  interest. 

Parties  cannot  make  an  agreement,  before  action,  in  relation  to  the  as- 
signment of  a  written  contract,  that  shall  have  the  effect  of  placing  up- 
on the  record,  a  plaintiff  who  has  no  real  interest  in  the  prosecution  of 
the  action. 

After  an  action  has  been  commenced,  however,  the  plaintiff  may  sell  and 
dispose  of  the  judgment  he  may  recover,  without  investing  the  person 
purchasing  it,  with  the  legal  interest  to  the  cAote  in  action;  and  under 
such  an  assignment,  it  would  be  improper  for  the  court  to  substitute 
the  holder  of  it  as  plaintiff  in  the  action,  with  the  power  to  prosecute 
in  his  own  name. 

Where  in  an  action  on  four  promissory  notes,  commenced  in  the  name  of 
the  payee,  before  the  defendant  answered,  there  was  filed  with  the  pa- 
pers in  the  cause,  an  instrument  in  writing,  as  follows:  "Whereas,  I,  T. 
F.  A.,  have  commenced  a  suit  in  the  district  court  of  D.  county,  to  the 
November  Term,  1857,  vs.  S.  N.,  claiming  S5,000,as  money  due  me  on  four 
promissory  notes,  on  which  an  attachment  has  been  issued :  Now,  there- 
fore, in  consideration  of  the  sum  of  $1,500,  to  me  in  hand  paid  by  L. 
N.,  of  the  same  place,  the  receipt  whereof  is  hereby  acknowledged,  I 
do  hereby  sell,  transfer,  and  set  over  to  the  said  L.  N.,  for  said  conside- 
ration, said  suit,  and  the  claim,  &c.,  and  all  the  interest  which  I  have 
in  and  to  the  same,  and  any  judgment  I  may  recover  in  said  district 
court,  in  said  cause;  and  authorize  the  said  L.  N.,  in  my  name  and  stead, 
to  prosecute  said  suit  in  my  name  and  stead  to  final  judgment,  and  re- 
ceipt for  the  same  to  the  said  S.  N.;  and  generally  to  do  and  perform 
all  acts  and  things  in  my  name,  that  may  be  necessary  for  him  to  do,  to 
perfect  his  judgment  lien,  and  to  collect  the  same,  against  the  said  S. 
N.  as  fully  as  I  myself  could  do — he  at  all  times  acting  only  for  his  ben- 
efit, and  in  his  behalf;  and  I  hereby,  for  the  consideration  aforesaid, 
authorize  the  said  L.  N.  to  prosecute  the  said  claim,  so  in  my  name  as 
aforesaid,  but  at  his  costs — hereby  covenanting  that  I  will  in  no  event 
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claim  aQjthing  that  may  be  recovered  in  said  suit,  or  that  may  be  ob- 
tained in  said  case  against  said  S.  X.  Witness  my  hand,  this  12th  of 
October,  1857,"  and  which  was  signed  by  the  plaintiff;  and  where  the 
defendant  answered,  admitting  the  execution  of  the  notes,  and  denying 
*'  that  plaintiff  holds  against  him  any  such  notes  as  are  described  in  his 
petition ;  *'  and  where  on  the  trial  of  the  cause,  the  plaintiff  offered  the 
notes  in  evidence,  on  which  notes  there  were  no  indorsements,  and 
thereupon  the  defendant  called  the  attention  of  the  court,  to  the  said  as- 
signment on  file,  and  asked  that  the  jury  be  instructed  to  find  for  said 
defendant,  on  the  ground  that  the  said  assignment  showed  that  the  suit 
wap  not  prosecuted  in  the  name  of  the  real  party  in  interest ;  and  where 
the  court  ruled  that  judgment  cduld  not  be  rendered  in  the  name  of  the 
plaintiff,  but  that  he  might  amend,  by  substituting  the  assignee  in  his 
place,  and  take  a  continuance  of  the  cause,  which  the  plaintiff  declined 
to  do,  and  the  court  then  instructed  the  jury  to  find  for  the  defendant ; 
Heldj  1.  That  it  was  error  to  instruct  the  jury  to  find  for  the  defendant ; 
2.  That  the  assignment  did  not  invest  the  assignee  with  the  legal  inter- 
est in  the  notes,  and  was  only  a  transfer  of  the  judgment  the  assignor 
expected  to  recover. 

Appeal  from  the  Dvhuqys  Diatrici  Court. 
Tuesday,  April  5. 

This  ACTION  was  commenced  in  October,  1857.  The 
i^use  of  action  is  fonr  promissory  notes,  upon  wliich  plain- 
tiff claims  the  sum  of  five  thousand  dollars.  The  answer 
was  filed  November  4,  1857,  and  admits  the  execution  of 
the  notes.  It  denies,  jir%t^  that  the  sum  demanded  is 
due  from  defendant  to  plaintiff;  second^  "denies  that 
plaintiff  holds  against  him  any  such  notes  as  are  described 
in  his  petition ;"  and  thirds  avers  payment.  After  the 
commencement  of  the  action,  and  before  answer,  there  was 
filed  with  the  papers,  the  following  instrument  in  writing : 

"  Whereas,  I,  T.  F.  Allen,  have  commenced  a  suit  in  the 
district  court  of  Dubuque  county,  to  the  November  term,- 
1857,  V.  Samuel  Newberry,  claiming  five  thousand  dollars, 
as  money  due  me  on  four,  promissory  notes,  on  which  an 
attachment  has  been  issued.  Now,  therefore,  in  considera- 
tion of  the  sum  of  fifteen  hundred  dollars,  to  me  in  hand 
paid  by  Luther  Nichols,  of  the  same  place,  the  receipt 
whereof  is  hereby  acknowledged,  I  do  hereby  sell,  transfer, 


Digitized  by  VjOOQ IC 


68  SUPREME  COURT  CASES— 1859. 


Allen  T.  Newberry. 


and  set  over  unto  said  Nichols,  for  said  consideration,  said 
snitj  and  the  claim,  &c.,  and  all  the  interest  which  I  have 
in  and  to  the  same,  and  any  judgment  I  may  recover  in 
said  district  court  in  said  cause;  and  authorize  the  said 
Nichols,  in  my  name  and  stead,  to  prosecute  said  suit  in 
my  name  and  stead,  to  final  judgment,  and  receipt  for  the 
same  to  said  Newberry ;  and  generally  to  do  and  perform 
all  acts  and  things  in  my  name,  that  may  be  necessary  for 
him  to  do,  to  perfect  his  judgment  lien,  and  to  collect' the 
same  against  the  said  Newberry,  as  fully  as  I  myself  could 
do,  he  at  all  times  acting  only  for  his  benefit  and  in  his  be- 
half; and  I  hereby,  for  the  consideration  aforesaid,  author- 
ize the  said  Luther  Nichols  to  prosecute  said  claim  so  in  my 
name  as  aforesaid,  but  at  his  costs ;  hereby  covenanting  that 
I  will,  in  no  event,  claim  anything  that  may  be  recovered  in 
said  suit,  or  that  may  be  obtained  in  said  case  against  said 
Newberry.    Witness  my  hand,  this  12th  of  October,  1857." 

T.  F.  Allen." 
On  the  trial  of  the  cause,  plaintiff  introduced  the  original 
notes  in  evidence,  which  notes  were  not  transferred  or  in- 
dorsed, but  appeared  to  be  payable  and  owing  to  said  Allen. 
The  defendant  then  called  the  attention  of  the  court  to  the 
paper,  a  copy  of  which  is  given  above,  and  asked  that  the 
jury  be  instructed  to  find  for  him,  on  the  ground  that  the 
said  written  instrument  showed  that  the  suit  was  not  prose- 
cuted in  tlie  name  of  the  real  party  in  interest.  The  court 
ruled  that  judgment  could  not  be  rendered  in  the  name  of 
plaintiflF,  but  that  he  might  take  leave  to  amend,  by  substitu- 
ting the  assignee  in  his  place  and  stead,  and  take  a  continu- 
ance of  tlie  cause.  This,  the  counsel  for  plaintiff  declined, 
and  the  court  instructed  the  jury  to  find  for  defendant 
Plaintitt*  excepted,  and  appeals. 

J.  S.  Blatchley^  for  the  appellaftt. 

W.  T.  Barker^  for  the  appellee. 

Weight,  C.  J. — The  pleadings  in  a  case,  unless  the  con- 
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trary  appears,  make  up  the  issue,  with  reference  to  the  right 
of  the  plaintiff  to  recover,  at  the  time  he  commenced  his  ac- 
tion. If  a  matter  of  defense  arises  after  the  commencement 
of  the  action,  it  cannot  be  pleaded  in  bar  of  the  action  gen- 
erally ;  but  if  it  arises  before  plea  or  continuance,  it  must  be 
pleaded  as  to  the  fm*ther  maintenance  of  the  suit.  If  after 
plea  pleaded,  and  before  replication,  or  after  issue  joined, 
then  puts  dairien  coniinnance.  This  was  the  rule  at  com- 
mon law,  and  the  principle  is  not  changed  by  our  practice. 
1  Chitty  Pleadings,  695 ;  Coldm  v.  Eick,  7  Johns.,  194 ;  Qm- 
dl  V.  Westoii^  20  /J.,  414.  Evidence  cannot  be  given  of 
matter  arising  after  the  commencement  of  the  action,  wheth- 
er it  occurred  before  or  after  plea  pleaded,  unless  the  founda- 
tion has  been  laid  by  proper  pleadings.  In  this  case,  tlie 
matter  relied  upon,  and  given  in  evidence,  arose  after  the 
suit  was  commenced,  but  before  defendant  answered.  He 
failed  to  set  it  up,  however,  and  should  not,  therefore,  have 
been  permitted  to  rely  ujwn  it.  It  is  true  that  defendant  de- 
nies that  plaintiff  holds  against  him  any  such  notes,  as  are 
set  out  in  the  petition.  This  averment,  without  more,  re- 
lates to  the  time  of  commencing  the  action ;  and,  at  that  time, 
there  is  no  controversy  as  to  who  was  the  real  party  in  in- 
terest, whatever  may  be  the  subsequent  effect  of  the  written 
agreement.  But,  aside  from  this,  such  an  averment  would 
not  be  sufficient  to  raise  the  issue,  under  which  to  offer  the 
proposed  testimony,  if  it  could  be  made  to  relate  even  to  the 
time  of  the  plea  pleaded.  Giving  the  language  used  a  fair 
and  natural  construction,  and  giving  to  the  plaintiff  the  ben- 
efit of  any  ambiguity,  it  means  only  that  it  is  denied  that 
plaintiff  holds  such  notes  as  are  described — the  design  being 
to  put  stress  upon  the  description  used,  rather  than  upon  the 
thought  that  the  notes  sued  on  were  held  by,  and  had  become 
the  property  of  another.  It,  if  at  all,  presents  the  issue  in 
a  n^ative  form,  when  it  should  have  been  made  by  an  affir^ 
roation,  that  the  notes  were  the  property  of  another,  naming 
him,  and  that  such  other  person  was  the  real  party  in  inter- 
est   Nor  does  the  fact  that  tlie  assignment  (as  it  is  called), 
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was  found  among  the  papers,  make  any  difterenee.  The  is- 
sue should  have  been  presented  in  tlie  proper  manner,  that 
all  chance  for  suspicion  might  be  removed.  If  properly  pre- 
sented, and  the  plaintiff*  thus  given  an  opportunity  to  pre- 
pare his  case,  he  may  have  had  much  testimony  to  explain 
the  paper  relied  upon  by  defendant.  The  first  that  is  heard 
of  it,  however,  is  after  the  testimony  is  closed,  and  the  court 
is  called  upon  to  instruct  the  jury  Under  such  circumstan- 
ces, we  think  the  instruction  should  have  been  refused,  and 
that  it  was  erroneous  to  direct  tlie  jury  to  find  for  defendant. 

Counsel  have  directed  tlieir  argument,  however,  more  par- 
ticularly to  the  force  and  effect  of  the  writing  itself,  and  have 
considered  the  instruction  as  being  right  or  wrong,  according 
to  the  construction  the  said  writing  may  receive.  We  will 
very  briefly  examine  the  case,  as  thus  presented. 

Civil  actions  are  to  be  prosecuted  in  the  name  of  the  real 
party  in  interest.  Code,  section  1676.  At  law,  this  means 
the  party  having  the  legal  interest ;  and  hence  it  has  been 
decided,  that  the  holder  of  a  note,  not  negotiable  by  deliv- 
ery, nor  assigned,  could  not  sue  upon  it  in  his  own  name, 
though  the  real  owner  of  it.  Farwdl  v.  Tyler^  5  Iowa, 
536.  In  that  case,  there  was  no  pretense  that  the  claim  had 
been  assigned,  or  transferred  in  writing.  In  this,  there  is  a 
writing,  and  the  question  is,  what  effect  shall  be  given  to  it  ? 
It  is  not  denied  that  a  note  may  be  transferred,  so  as  to  vest 
the  legal  title  in  the  holder,  by  a  separate  writing ;  and  that 
the  indorsement  or  transfer  need  not  be  made  upon  the  note 
itself.  And,  however  made,  if  complete,  so  as  to  vest  the 
title  to  it  in  the  holder  as  the  legal  owner,  he  must  sue  in  his 
own  name,  notwithstanding  authority  is  given  in  the  transfer 
or  indorsement,  to  sue  in  the  name  of  the  payee  or  indorser. 
In  such  a  case,  tlie  parties  cannot  make  any  agreement  that 
shall  have  the  effect  of  placing  upon  the  record,  a  plaintifiT 
who  has  no  further  real  interest  in  the  prosecution  of  the 
action.  After  an  action  has  been  commenced,  however,  the 
plaintiff  may  sell  and  dispose  of  the  judgment  he  may  re- 
cover, without  investing  the  person  purchasing  it  with  the 
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I^al  interest  to  the  thing  in  action.  Under  such  an  assign* 
ment,  it  would  be  improper  to  substitute  the  holder  of  it  as 
plaintiff,  with  the  power  to  prosecute  in  his  own  name.  And 
taking  the  writing,  made  in  this  case,  in  all  its  parts,  we  are 
inclined  to  either  give  it  this  latter  character,  or  to  conclude 
that  it  was  not  the  intention  to  invest  Nichols  with  the  legal 
title  to  the  notes. 

It  will  be  observed  that  it  is  nowhere  stated  that  the 
plaintiff  transfers  or  assigns  the  notes.  The  suit,  the  claim 
and  the  judgment,  are  spoken  of  as  sold  and  transferred—^ 
language  amply  sufficient  to  enable  the  transferee,  in 
equity,  as  between  him  and  the  plaintiff,  to  control  the 
action ;  and  to  give  him  equitable  rights  against  the  defend- 
ant, after  notice  of  the  transfer.  And  this  is  evidently  all 
that  was  intended.  The  action — the  suit — the  judgment — 
is  the  subject  of  the  transfer ;  and  hence,  the  first  part  of 
thfe  agreement  refers,  with  some  degree  of  minuteness,  to 
the  court  where  the  action  was  pending — when  it  was  com- 
menced— the  amount  claimed,  and  upon  what — and  to  the 
fact  that  an  attachment  had  been  iesued.  If  the  notes  were 
intended  to  bo  transferred  or  assigned,  it  would  seem  that 
they  would  have  been  described  and  referred  to  particular- 
ly. Xot  only  so,  but  this  construction  makes  the  instru- 
ment legally  consistent.  It  is  provided  therein,  that  "  the 
suit  or  claim  is  to  be  prosecuted  in  the  name  of  the  plain- 
tiff. "  This  could  not  be  done,  if  he  had  parted  with  the 
legal  interest  in  the  notes.  By  allowing  it  to  be  prosecuted 
in  his  name,  therefore,  we  carry  out  the  intention  of  the 
parties,  and  violate  no  rule  of  construction.  The  opposite 
construction  would  render  it  impossible  to  do  what  the  par- 
ties to  the  agreement  have  expressly  provided  should  be 
done. 

Two  other  queries  arise : — First  The  language  of  the 
law  is,  that  civil  actions  shall  h^  prosecuted  in  the  name  of 
the  real  parties  in  interest  If,  therefore,  the  prosecution 
is  commenced  in  the  name  of  the  proper  party,  can  it  make 
any  difference  that,  after  this  and  before  judgment,  the 
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claim,  or  demand  sued  on,  may  have  been  transferred !  If 
this  fact  was  shown,  would  it  be  so  material  as  to  defeat 
the  plaintiff's  action  ? 

Second.  While  civil  actions  are  to  be  thus  prosecuted  in 
the  name  of  the  real  party  in  interest,  yet  by  section  1677  of 
the  Code,  it  is  provided  that  this  is  intended  merely  to  pre- 
scribe a  rule  of  practice,  and  is  in  nowise  to  affect  substan- 
tial rights.  Now,  what  does  this  mean,  more  than  that, 
as  a  rule  of  practice,  suits  are  to  be  prosecuted  by  the  real 
parties  in  interest ;  but  if  substantial  rights  are  to  be  affec- 
ted by  adhering  to  the  rule,  then  it  may  be  departed  from? 
And  therefore,  if  a  party  sells  to  a  third  person,  his  inter- 
est in  a  claim  upon  which  suit  has  been  brought,  but  stip- 
ulates that  it  shall  continue  to  be  prosecuted  in  his  name, 
why  are  not  substantial  rights  affected,  if  a  substitution  or 
change  is  held  necessary  ? 

These  queries  we  merely  suggest.  To  do  more  in  tRis 
case,  and  at  this  time,  is  unnecessary. 

Judgment  reversed. 


Updeobaff  v.  Bennett. 

In  an  action  by  a  father,  to  recover  damages  for  the  seduction  of  his  mi- 
nor daughter,  the  petition  need  not  aUege  that  she  was  the  *^  unmarried 
daughter"  of  the  plaintiff,  nor  that  she  was  of  ''previously  chaste  char- 
acter." 

The  right  of  a  father  to  recover  for  the  seduction  of  his  minor  daughter, 
has  not  been  changed  by  the  Code,  but  the  rule  has  been  so  relaxed, 
that  he  may  now  recover,  although  such  minor  daughter  be  not  living 
with  him,  and  there  may  be  no  actual  loss  of  service. 

Appeal  from  the  Jackson  District   Court. 

Tuesday,  Apbil  5. 

The  plaintiff  claims  damages  for  the  seduction  of  his 
daughter  by  the  defendant.  The  petition  alleges  that  the 
defendant,  "  contriving,  and  unlawfully  and  unjustly  intend- 
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ing,  to  injure  the  plaintiff,  and  to  deprive  him  of  the  service 
and  assistance  of  Rosanna  Updegraff,  of  the  age  of  sixteen 
years,  the  minor  daughter  and  sei-vant  of  plaintiff,  on, 
&c.,  seduced,  debauched  and  carnally  knew  the  said  Rosan- 
na, she  then  and  there  being  the  minor  daughter  and  ser- 
vant of  the  plaintiff,  whereby,"  &c.  The  defendant  answered, 
denying  specitically  the  facts  alleged ;  and  the  cause  being 
tried  by  a  jury,  a  verdict  was  returned  in  favor  of  plaintiff, 
for  the  sum  of  six  hundred  dollars.  The  defendant  moved 
the  court  to  arrest  the  judgment  on  the  verdict,  for  the  rea- 
son, "  that  the  said  Rosanna  is  not  alleged  in  the  petition  to 
have  been,  at  the  time  of  her  alleged  seduction,  an  unmar- 
ried female  of  previously  chaste  character.  The  motion  was 
sustained,  and  the  judgment  arrested.    Plaintiff'  appeals. 

S.  P.  Adams  and  B,  W.  Poor^  for  the  appellant 

No  appearance  for  the  appellee. 

Stockton,  J. — ^The  plaintiff's  petition  in  this  case  was  suf- 
ficient, and  the  motion  in  arrest  of  judgment  should  have 
been  overruled. 

The  right  of  the  lather  to  recover  for  the  seduction  of  his. 
daughter,  has  not  been  changed  by  the  Code.  Where  the 
suit  is  to  recover  for  the  seduction  of  a  minor  daughter,  this 
rule  has  been  relaxed,  and  tlie  father  may  now  recover, 
though  such  minor  daughter  be  not  living  with  him,  and  al- 
though there  may  be  no  actual  loss  of  service.  Code,  section 
1697. 

The  petition  in  this  case,  is  drawn  in  accordance  with  the 
forms  given  by  Mr.  Chitty,  (2  Chitty's  Pleadings,  643,  856), 
in  wliich  the  person  seduced  is  averred  to  be  the  "  daughter 
and  servant  '^  of  the  plaintiff.  It  is  not  held  necessary  to 
allege,  that  she  is  the  "unmairied  daughter  of  the  plaintiff ;" 
and  there  is  nothing  in  the  Code  to  justify  the  conclusion, 
that  the  father  must  allege  in  his  petition,  that  his  daughter 
was  of  "  previously  chaste  character." 
Vol.  YIIL— 10 
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The  judgment  will  be  reversed,  and  the  cause  remanded, 
with  directions  to  the  district  court  to  render  judgment  on 
the  verdict 

Judgment  reversed. 


Tebpenning  v.  Gallup  et  al. 

A  party  in  the  constructive  possession  of  real  estate,  may  maintain  an  ac- 
tion of  trespass  quare  clautum /regit. 

In  such  cases,  the  general  property  draws  to  it  the  possession,  where  there 
is  no  intervening  adverse  right  of  enjoyment. 

In  trespass,  the  time  when  the  trespass  was  committed,  is  not  ordinarUy 
material  to  be  proved  as  alleged — the  plaintiff  being  at  liberty  to  prove 
a  trespass  at  any  time  before  the  commencement  of  the  action,  whether 
before  or  after  the  day  laid  in  the  petition. 

The  appellate  court  will  never  presume  against  the  correctness  of  a  ver- 
dict, but  always  in  favor  of  it. 

Where  in  an  action  of  trespass  quare  clausum  /regit,  the  jury  rendered  a 
verdict  against  aU  of  the  defendants,  among  whom  was  one  0. — all  of 
whom  moved  in  arrest  of  judgment  and  for  a  new  trial ;  and  where  on 
the  hearing  of  the  motion,  the  plaintiff  asked  the  court  to  set  aside  the 
verdict  as  to  said  0.,  which  was  granted,  and  thereupon  the  court  over- 
ruled the  motion  to  set  aside  the  verdict  as  to  the  other  defendants ; 
i^e^  That  the  proceeding  was  not  erroneous. 

In  an  action  ex  delicto,  against  several  defendants,  it  is  competent  for  the 
court,  after  the  verdict,  to  grant  a  new  trial  to  one  or  more  of  the  de- 
fendants, if  satisfied  that  they  were  improperly  convicted,  and  render 
judgment  upon  the  verdict  as  to  the  others. 

Appeal  from  the  Union  District  Court. 

Tuesday,  April  5. 

Trespass  qiuire  dauBum  f regit,  for  that  defendants,  on, 
&c.,  at,  &c.,  did  enter  upon  the  lands  of  petitioner,  and  in- 
jure, destroy,  pull  down,  and  carry  away,  the  dwelling  houses, 
out-houses,  stables,  fences,  steam  saw-mill,  engine,  and  all 
the  other  tenements,  buildings  and  improvements  ^'  situate 


Digitized  by  VjOOQ IC 


SUPREME  COURT  CASES— 1859.  75 

Terpen  nit*  g  v.  Gallup  et  al. 

and  being  thereon,  erected  and  built,  and  attached  to  the 
said  premises  of  the  property  of  said  petitioner,"  &c.  An- 
swers by  all  the  defendants,  denying  the  petition  and  ftirther 
setting  up ;  Firat^  As  to  the  steam  mill  and  engine,  that  one 
of  the  defendants  (Orr)  owned  the  same,  and  had  a  legal 
right  to  remove  the  same  from  the  premises  described  in  the 
petition  ;  and  that  they  took  down  and  removed  the  same, 
under  the  said  right  and  authority  in  the  said  Orr ;  and.  Sec- 
ond^ As  to  the  houses,  out-houses,  &c.,  that  they  were  built 
on  the  premises  described  by  one  of  the  defendants,  (Gallup), 
with  the  knowledge  and  permission  of  plaintiff,  with  the  un- 
derstanding and  agreement  that  they  are  the  individual  pro- 
perty of  the  said  defendant ;  that  he  had  the  right  to  remove 
the  same  when  a  certain  partnership,  (which  is  set  out),  was 
dissolved,  or  sooner,  at  the  pleasure  of  said  defendant ;  and 
that  under  this  agreement  they  were  removed,  &c.  Replica- 
tion in  denial  of  all  the  new  matter  contained  in  the  answer. 
Verdict  for  plaintiff— motion  for  a  new  trial  overruled — and 
defendants  appeal. 

Rigga  <&  McDiU^  for  the  appellants. 

Wright,  C.  J. — ^The  errors  assigned  are : 

First.  In  overruling  defendant's  motion  for  a  new  trial. 

Second.  In  sustaining  plaintiff's  motion  to  set  aside  the 
verdict  as  to  defendant  Orr. 

Third.  That  judgment  was  entered  contrary  to  the  find- 
ing of  the  jury. 

The  motion  for  a  new  trial  assigned  for  cause,  that  the 
verdict  was  against  the  law  and  evidence. 

None  of  the  instnictions,  (if  any  were  given),  are  before 
us.  Nor  is  there  any  pretense  that  the  record  contains  all 
the  evidence.  There  is,  it  is  true,  a  bill  of  exceptions,  in 
which  it  is  certified  ^  that  the  foregoing  embodies  the  sub- 
stance of  the  testimony  as  to  the  plaintiff's  possession  of  the 
premises  in  his  petition  mentioned,"  but  what  testimony  was 
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introduced  upon  other  parte  of  the  the  case,  does  not  appear. 

The  claim  is,  however,  that  the  testimony  thus  embodied, 
fails  to  show  that  plaintiffhad  such  possession  of  the  premises 
as  to  enable  him  to  maintain  the  action.  To  tliis,  it  may  be 
answered,  that  if  it  was  his  duty  to  prove  that  he  had  actual 
possession  (as  is  assumed  in  appellant's  argument),  we  should 
be  unwilling  to  say,  that  the  verdict  was  so  far  against  the 
evidence  as  to  justify  a  new  trial.  And  especially  would  we 
be  disinclined  to  reverse  for  this  cause,  when,  as  the  record 
shows,  the  plaintiff  has  twice  obtained  a  verdict,  (the  first  one 
having  been  set  aside).  But  when  it  is  remembered,  that  if 
plaintiff  was  in  the  canstntctive  possession  of  the  property, 
he  could  maintain  the  action,  all  possible  room  for 
doubt  is  removed.  2  Greenl.  Ev.,  sec.  614,  and  authorities 
there  cited ;  Dorcey  \,  Patterson^  7  Iowa,429.  The  rule  is,that 
the  general  property  draws  to  it  the  possession,  where  there 
is  no  intervening  adverse  right  of  enjoyment ;  and  while  wo 
might  admit,  that  there  was  not  sufficient  testimony  to  show 
that  plaintiff  was  in  the  actual  possession  of  the  premises, 
we  are  not  advised  as  to  what  proof  he  introduced  upon  the 
subject  of  ownership  or  general  property,  and,  therefore,  can- 
not say  that  the  verdict  was  not  justified  by  the  evidence. 

It  is  claimed,  however,  that  plaintiff  from  his  own  title,  as 
set  out  in  his  pleadings,  makes  it  manifest  that  he  was  not 
the  owner  at  the  time  of  the  commission  of  the  alleged  tres- 
pass. The  argument  is,  that  the  trespasses  are  laid  in  June, 
1856,  and  that  from  his  own  showing,  he  obtained  his  title 
in  September  of  that  year.  The  rule  upon  this  subject  is, 
that  the  thne  when  the  trespass  was  committed,  is  not  ordi- 
narily material  to  be  proved  as  laid ;  the  plaintiff  being  at 
liberty  to  prove  a  trespass  at  any  time  ^before  the  commence- 
ment of  the  action,  whether  before  or  after  the  day  laid  in 
the  declaitition.  2  Greenl.  Ev.,  sec.  624.  For  aught  that 
appears,  the  juiy  were  instructed  to  consider  the  injuries 
done  after  the  title  was  acquired  in  September,  and  before 
the  commencement  of  this  suit,  and  for  such  injuries  alone 
they  may  have  awarded  damages.     We  will  not  presume 
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a^nst  the  correctnees  o{  the  verdict,  but  always  in  favor  of 
it. 

The  second  and  third  assignment  of  error  involves  the 
same  question.  The  jury  returned  a  verdict  against  six  of 
the  defendants,  and  among  others,  E,  S.  Orr.  All  of  them 
moved  in  arrest  of  judgment,  and  for  a  new  trial.  "When 
this  motion  came  on  for  hearing,  plaintiff's  counsel  waived 
the  benefit  of  the  verdict  so  far  as  it  related  to  said  Orr ;  or, 
as  it  is  stated  in  another  part  of  the  record,  plaintiff  asked 
the  court  to  set  aside  the  verdict  as  to  Orr,  which  motion  was 
sustained ;  and  said  verdict  was  set  aside  as  to  said  Orr,  and 
overruled  as  to  the  other  defendants.  The  objection  now  is, 
that  if  the  verdict  was  set  aside  as  to  one  of  the  defendants, 
it  should  have  been  to  all — that  it  was  an  entirety — ^and  that 
the  ju<^ment  must  strictly  follow  the  verdict.  We  do  not 
so  understand  the  law.  In  this  action,  the  jury  could  have 
found  all  the  defendants  guilty,  or  all  not  guilty,  or  a  part 
guilty  and  the  other  not  guilty.  And  after  veitlict,  it  was 
perfectly  competent,  for  the  court,  to  grant  a  new  trial  to  one 
or  more  of  the  defendants,  if  satisfied  that  they  were  improp- 
erly convicted,  and  render  judgment  upon  the  verdict  as 
to  the  others.     Code,  sees.  1815, 16. 

Judgment  affirmed. 


Bebneb  v.  Fbazieb. 


Where  a  party  to  an  action  before  a  justice  of  the  peace,  files  his  affidaTit, 
and  moves  for  a  change  of  venue,  on  the  ground  that  the  justice  is  so 
prejudiced  agrainst  hini^  that  he  cannot  obtain  justice  before  him,  it  is 
error  to  refuse  a  change  of  venue. 

Appeal  from  the  Monroe  District  Court. 
Tuesday,  Apbil  5. 
Bebneb  sued  Frazier  in  an  action  of  trespass  before  a 
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justice  of  the  peace.  Before  the  jury  were  sworn,  or  the 
trial  commenced,  the  defendant  filed  his  afSdavit,  and 
moved  the  court  for  a  change  of  venue,  on  the  alleged 
ground  that  the  justice  of  the  peace  was  so  prejudiced 
against  him,  that  he  could  not  obtain  justice  before  him. 
The  motion  was  overruled.  A  motion  for  a  nonsuit  was 
also  overruled,  and  the  cause  being  fully  heard,  the  jury  re- 
turned a  verdict  for  the  plaintiff  of  ten  dollars,  for  which 
judgment  was  rendered  in  favor  of  plaintiff,  with  ten  per 
cent,  damages. 

The  cause  was  taken  to  the  district  court  by  writ  of  error, 
and  the  court  found  that  there  was  "error  in  the  proceed- 
ings before  the  justice,  in  that  the  justice  rendered  judg- 
ment for  the  amount  found  by  the  jury,  with  ten  per  cent, 
interesf*^  It  was  thereupon  adjudged  by  the  court,  that 
the  cause  be  remanded  to  the  justice,  and  that  he  correct 
the  judgment  rendered  by  him,  by  striking  out  irom  the 
judgment  the  ten  per  cent,  interest.  The  defendant  ap- 
peals from  this  judgment  to  this  court. 

T.  £.  Perry ^  for  the  appellant. 
No  appearance  for  the  appellee. 

Stockton,  J. — If  the  only  error  in  the  proceeding  before 
the  justice,  had  been  in  his  allowing  interest  on  the  judg- 
ment in  favor  of  the  plaintiff,  at  the  rate  of  ten  per  centum 
per  annum,  the  ruling  of  the  district  court  in  remanding 
the  cause,  with  directions  to  the  justice  to  strike  out  the 
ten  per  cent,  interest,  would  have  been  proper  enough. 
But  the  defendant  was  entitled  to  a  change  of  venue,  on 
the  motion  and  affidavit  filed  by  him ;  and  the  court  should 
have  reversed  the  judgment  of  the  justice,  and  remanded 
the  cause,  with  directions  to  him  to  allow  the  change  of 
venue  as  prayed  for  by  defendant.  See  Act  of  January 
24, 1852,  sec.  1 ;  Session  Acts,  94 ;  MavBhall  <&  McKee  v. 
Kinney^  1  Iowa,  580 ;  Lyne  v.  Hoyle^  2  G.  Greene,  136, 

The  judgment  of  the  district  court  is  reversed,  and  the 
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caose  remanded,  with  directions  to  reverse  the  judgment 
of  the  justice,  and  remand  the  cause  to  him,  with  direc- 
tions to  allow  the  change  of. venue. 

Judgment  reversed. 


Lyon  v.  Tevis. 

Where  the  record  of  a  cause  is  so  confiised  that  the  appellate  conrt  can- 
not act  npon  it  with  safety  to  the  rights  of  the  parties,  the  cause  wiU  be 
remanded,  with  leave  to  the  parties  to  replead. 

A  person  who  acts  as  the  mere  agent  of  another  in  a  transaction,  ought 
not  to  be  made  a  party  to  a  suit,  unless  he  is  chargell  with  fraud  in  the 
transaction.  He  has  no  interest  in  the  suit,  and  the  other  parties  have 
a  right  to  his  testimony. 

Bill  to  enjoin  the  collection  of  a  judgment,  alleged  to  have  been  paid.  The 
attorney  who  obtained  the  judgment  for  the  plaintiff,  was  made  a  party 
respondent.  Demurrer  to  the  bill  for  that  reason ;  Ifeld^  That  the  attor- 
ney was  an  improper  party. 

Appeal  from  the  Polk  District  Court 
Tuesday,  Apbil  5. 

In  Chanceky.  Bill  sets  up  that  a  certain  judgment  in 
favor  of  Tevis,  Scott  &  Tevis,  and  against  the  firm  of  Cole, 
Lyon  &  Co.,  has  been  fully  paid,  and  prays  an  injunction, 
&C.  Decree  in  fevor  of  complainant,  and  respondents  ap- 
peal.   For  the  material  facts,  see  the  opinion  of  the  court. 

Casaady  ^  Crocker^  for  the  appellants. 

Cole  dk  Jewett^  for  the  appellees. 

Wright,  C.  J. — ^The  merits  of  this  case,  we  shall  not  un- 
dertake to  examine.  To  do  so,  with  any  degree  of  safety  to 
the  rights  of  either  party,  would  be  utterly  impossible  upon 
a  record  so  confused  and  inexplicable.  The  bill  was  filed  in 
October,  1856,  and  the  decree  rendered  in  1858.    During 
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this  time,  there  was  an  amended^  and  what  is  called  an 
amended  or  another  petition,  tiled — two  motions  to  dissolve 
the  injunction — and  two  demurrers  to  the  petitions.  One 
demurrer  was  overruled,  but  no  disposition  seems  to  have 
been  made  of  the  other,  nor  was  any  action  ever  had  upon 
either  motion.  There  was  a  motion  to  strike  the  amended 
petition,  and  one  by  the  complainant  to  strike  the  demurrer 
to  what  is  called  "  the  amended  or  another  petition."  The 
journal  entry  shows  that  the  motion  to  strike  the  amended 
petition  was  sustained ;  whereas,  a  bill  of  exceptions  found 
in  the  record,  recites  that  the  motion  of  complainant  to  strike 
the  respondent's  demurrer  was  sustained.  While  it  is  not 
very  clearly  shown,  yet  it  is  fairly  inferrable  that  the  plead- 
ings were  all  lost  at  one  time,  and  that  the  third  (or  "another 
petition,")  was  filed  to  supply  the  loss,  and  designed  to  be 
substituted  for  the  original  bill  and  the  amendment  to  it. 
Subsequently  the  papers  were  found ;  but  whether  the  cause 
was  heard  upon  the  substituted  or  original  bill,  it  is  impossi- 
ble to  tell.  If  upon  the  substituted,  then  there  was  an  an- 
swer to  it  by  one  of  the  parties,  and  it  would  have  to  be  ta- 
ken as  true  as  against  him.  If  upon  the  original,  then  the 
record  shows  that  the  amendment  to  it  was  stricken  from  the 
files,  and  all  the  respondents  answered  the  bill  as  first  filed. 
And,  again :  the  decree  recites  that  tlie  cause  came  on  for 
hearing  upon  the  pleadings,  exhibits,  &c.  Whether  the  pa- 
pers and  records  in  the  judgment  at  law,  which  was  enjoined 
in  the  action,  were  used  in  evidence,  as  exhibits,  or  other- 
wise, is  left  in  great  uncertainty.  The  parties  diiier,  and  the 
record  leaves  it  in  such  doubt  that  we  cannot  determine. 

Under  these  circumstances,  we  shall  remand  the  cause, 
that  the  parties  may  have  an  opportunity  to  replead.  There 
is  no  doubt  as  to  our  power  to  make  such  an  order,  and  this 
is,  in  every  respect,  such  a  case  as  to  call  for  its  exercise. 

There  is  one  question  in  the  case,  however,  that  we  may 
determine  at  this  time.  Cassady  was  the  attorney  of  Tevis, 
Scott  &  Tevis,  in  procuring  the  judgment  against  complain- 
ant, and  had  charge  of  its  collection.    He  was  made  a  party 
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in  this  case,  and  demurred  upon  the  ground  that  he  was  im- 
properly thus  joined,  not  having  any  interest  in  said  suit. 
The  same  objection  is  now  urged  in  this  court,  and  we  think 
it  is  well  made.  There  is  no  charge  of  fraud  or  combination 
on  the  part  of  the  attorney.  While  acting  for  his  client,  it  is 
charged  that  he  recovered  an  amount  suflBcient  to  satisfy  the 
judgment.  If  so,  then  his  clients  received  it ;  for,  as  against 
complainants,  when  it  was  paid  to  him,  it  was  paid  to  them. 
If  he  did  not  receive  it  as  their  attorney,  then  he  would  be 
liable  to  complainant  in  his  individual  capacity,  and  not  as 
the  agent  of  his  clients.  A  person  who  acts  as  the  mere 
agent  of  another  in  a  transaction,  ought  not  to  be  made  a 
party,  unless  he  is  charged  with  fraud.  He  has  no  interest 
in  the  suit,  and  the  other  respondents  have  a  right  to  his  tes- 
timony. Story's  Eq.  Plead.,  sees.  231-2 ;  2  Story's  Eq. 
Jur.,  sees.  1499, 1600 ;  Mitf.  Ch.  Pleadings,  189.  The  prac- 
tice of  making  a  mere  agent  a  defendant  to  a  suit  has,  of 
late,  been  regarded  as  a  practice  of  a  very  anomalous  char- 
acter, and  open  to  serious  objection ;  and  it  has  been  said, 
that  it  will  not  be  extended  to  any  cases  to  which  it  has  not 
already  been  applied.  "  It  seems  to  be  limited  to  cases  of 
fraud,  as  that  word  is  generally  understood  in  a  court  of 
equity,  and  does  not  apply  where,  though  the  agent  acts  er- 
roneously, he  acts  openly  and  avowedly."  Attwood  v.  &naU^ 
6  Clark  &  Frem.  352  ;  MardiaU  v.  Sladden,  7  Hare,  428. 
As  far,  then,  as  shown  by  the  pleadings,  as  they  now  stand, 
Cassady  was  improperly  made  a  party,  and  his  demurrer 
should  have  been  sustained .  To  this  extent,  the  proceedings 
below  will  be  reversed,  and  the  cause  remanded,  with  leave 
to  the  parties  to  replead. 

Vol.  VIII.— 11 
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Morford  v.  Unger. 

The  object  of  the  act  entitled  ^'an  act  to  amend  the  act  to  incorporate  the 
city  of  Muscatine/'  approved  July  14,  1856,  (Laws  of  1856,  49),  is  suf- 
ficiently expressed  in  its  title ;  and  the  said  act  is  not  in  violation  of  sec- 
tion 26  of  the  third  article  of  the  constitution  of  1846,  which  provides 
that  "every  law  shall  embrace  but  one  object,  which  shall  be  expressed 
in  its  title." 

Where  the  business  of  the  general  assembly,  at  a  special  session  convened 
by  the  governor,  is  not  restricted  by  some  constitutional  provision,  it 
may  enact  any  law  at  such  special  session,  that  it  might  at  a  regular 
session.  The  powers  of  the  general  assembly  not  being  derived  from 
the  governor's  proclamation,  it  is  not  confined  to  the  special  purposes 
for  which  it  may  have  been  convened  by  him. 

The  seventh  section  of  the  act  entitled  "an  act  to  amend  the  act  to  incor- 
porate the  city  of  Muscatine,"  approved  July  14,  1856,  which  pro- 
vides that  the  act  shall  take  effect  from  and  after  its  acceptance  by  the 
city  council  of  Muscatine,  and  its  publication  at  the  expense  of  the 
city,  is  not  a  delegation  of  its  powers  by  the  general  assembly  to  the 
people,  or  any  other  tribunal,  and  does  not  render  the  act  invalid  under 
the  constitution  of  1846. 

The  general  assembly  may  provide,  that  the  authority  of  a  city  shall  not 
be  extended  over  new  territory,  but  upon  the  expressed  consent  of  the 
people  of  the  city. 

The  right  of  the  general  asembly  to  create  corporations  for  municipal  pur- 
poses, conferred  by  the  constitution  of  1846,  is  not  made  to  depend  up- 
on the  consent  of  the  inhabitants,  or  proprietors  of  the  land,  on  which 
the  proposed  city  or  town  is  situate. 

So,  the  power  of  imposing  a  local  government  upon  a  town  or  city,  includes 
the  power  of  ascertaining  the  extent  of  the  corporation  and  its  just 
boundaries,  as  well  as  the  powers  to  be  vested  in  the  local  government ; 
and  among  the  powers  deemed  essential  to  the  objects  of  the  corpora- 
tion, is  that  of  levying  such  reasonable  taxes  upon  the  property  within 
its  limits  as  may  be  necessary  for  such  local  purposes  as  the  corporation 
is  authorized  to  accomplish. 

Where  the  owner  of  land  adjoining  a  city  or  town,  lays  the  same  off  into 
lots,  and  invites  purchasers  and  settlers  to  occupy  it  with  dwellings  or 
otherwise,  he  cannot  object  to  a  law  extending  the  authority  of  the  local 
government  over  him  and  his  land  so  laid  out  and  occupied. 

But  where  the  land  is  vacant,  or  a  cultivated  farm,  occupied  by  the  owner 
for  agricultural  purposes,  and  not  required  for  either  streets  or  houses, 
or  other  purposes  of  a  town,  and  solely  for  the  purpose  of  increasing  its 
revenue,  it  is  brought  within  the  taxing  power,  by  an  enlargement  of 
the  city  limits,  such  an  act,  though  on  its  face  providing  only  for  such 
•xtension  of  the  city  limits,  is  in  reality  nothing  more  than  authority  to 
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the  city,  to  tax  the  land  to  a  certain  distance  oatside  of  its  limits ;  and 
is,  in  effect,  the  taking  of  private  property,  without  compensation,  with- 
in the  spirit  and  meaning  of  the  constitution. 

In  such  a  case,  the  force  and  effect,  and  obvious  intent  of  the  act,  is  to 
subject  such  outside  lands  to  city  taxation,  without  the  pretext  of  ex- 
tending the  protection  of  the  city  over  them,  and  when  the  power  of 
the  legislature  over  local  regulations  and  government,  furnishes  no  le- 
gitimate basis  for  the  act. 

The  extension  of  the  limits  of  a  city  or  town,  so  as  to  include  its  actual 
enlargement,  as  manifested  by  houses  and  population,  is  a  legitimate 
exercise  of  legislative  power,  while  an  indefinite  or  unreasonable  ex- 
tension, so  as  to  embrace  lands  and  farms  at  a  distance  from  the  local 
government,  is  without  authority. 

The  act  entitled  '^  an  act  to  amend  the  act  to  incorporate  the  city  of  Mus- 
catine," approved  July  14,  1856,  takes  private  property  for  public  use, 
without  compensation,  and  is  unconstitutional  and  void. 


Appeal  from  the  Muscatine  District  Court. 
Thursday,  April  7. 

This  is  an  action  of  replevin,  to  recover  the  possession 
of  certain  personal  property  described  in  the  petition.  The 
defendant  justified  the  taking  of  the  property,  as  marshal 
of  the  city  of  Muscatine,  averring  that  he  took  the  property 
by  virtue  of  a  precept  or  warrant,  afiixed  to  the  tax  list  of 
said  city,  which  was  placed  in  his  hands  as  his  authority  to 
collect  the  taxes  due  said  city  for  the  year  1857;  and  that 
he  found  the  said  plaintiff  charged  with  the  sum  of  $103,00, 
as  taxes  due  said  city,  on  the  tax  list  so  placed  in  his  hands, 
&c.  The  answer  sets  out  a  copy  of  the  warrant  and  tax 
list,  and  shows  the  due  levy  of,  and  non  payment  of  the 
tax — to  all  which  there  was  a  replication  in  denial.  Judg- 
ment for  the  defendant,  and  the  plaintiff  appeals.  The 
other  material  facts  appear  in  the  opinion  of  the  court.  By 
agreement  between  the  parties,  the  only  question  submit- 
ted to  the  supreme  court  was,  whether  the  act  entitled  "An 
act  tj  amend  the  act  to  incorporate  the  city  of  Muscatine," 
approved  July  14, 1856,  was  constitutional  ? 
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D,  C,  Cloudy  for  tho  appellant. 

•  \. 

I.  The  act  is  unconstitutional,  for  tho  reason  thaii  the  ob- 
ject of  the  act  is  not  expressed  in  its  title.  Indiana  Central 
B.  R,  Co.  V.  Potta^  7  Ind.,  681 ;  Cannon  v.  Bernphill,  7 
Texas,  184 ;  Story  v.  Daniel^  3  Ind.,  348 ;  1  American  Law 
Reg.,  616;  Constitution,  sec.  26 ;  Railroad  Co.  v.  Corn,  of 
Clinton  Co.,  1  Ohio  State,  77;  Acts  of  1856,  49. 

II.  An  extra  session  of  the  legislature  could  not  enact 
this  law,  unless  it  was  one  of  the  objects  for  which  it  was 
convened,  as  set  forth  in  the  governor's  proclamation. 
Const,  of  1846,  Art  3,  sees.  2  and  3  ;  Art.  4,  sec.  9. 

III.  The  act  is  void,  for  the  reason  that  it  was  not  en- 
acted in  the  manner  prescribed  in  the  constitution.  It  must 
be  re-enacted  by  the  city  council  of  Muscatine  before  its 
publication,  and  before  its  taking  effect.  Santo  v.  The 
State,  2  Iowa,  203 ;  Railroad  Co.  v.  Corn,  of  Clinton  Co., 
1  Ohio  State,  87 ;  JUaise  v.  The  State,  4  Ind.,  347 ;  1  Am. 
Law  Reg.,  659  ;  People  v.  Collins,  2  lb.,  691. 

IV.  The  act  is  unconstitutional,  for  the  reason  that  it 
takes  from  the  plaintiff  his  rights,  without  any  equivalent 
Const,  of  1846,  Art.  1,  sec.  1 ;  Warner  v.  Charlestown,  3 
Liv.  Law  Mag.,  115 ;  MarJmry  v.  Madison,  1  Cranch,  137; 
Rice  V.  The  State,  7  Ind.,  132 ;  Cobb  v.  Kingman,  15  Mass., 
198  ;  Ellis  V.  Marshall,  2  lb.,  269 ;  Hampshire  v.  Fra/nh- 
lin,  16  lb.,  76. 

George  S.  HeUb,  for  the  appellee,  cited  the  following  au- 
thorities :  1  Ohio  State,  83  ;  Hylton  v.  TTie  United  States, 
3  Dallas,  171 ;  4  lb.,  14 ;  14  Mass.,  345  ;  16  Pick.,  95 ;  2 
Monr.,  178;  2  Iowa,  165;  2  lb.,  280;  10  Ohio,  235 ;  11 
Penn.  State,  70 ;  9  Dana,  514 ;  Rice  \\  Foster,  4  Harring- 
ton, (Del.),  479  ;  Fisher  v.  McGrier,  1  Gray,  1 ;  Maize  v. 
The  Stale,  4  Ind.,  342;  State  v.  Cooper,  5  Blackf ,  258 ;  2 
Peters,  522  ;  Ogden  v.  Sanders,  12  Wheat.,  270 ;  19  Johns., 
58 ;  1  Cowen,  550 ;  tleUher  v.  Peck,  6  Cranch,  87. 
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Hickman  &  Brother^  on  the  same  side,  cited  the  following 
additional  authorities :  3  Wash.  0.  C,  313;  15  Wend., 
133;  2  Scam.,  79;  3  lb.,  127;  The  People  m,  Reynolds,  5 
Gilman,  1 ;  8  Barr.,  391 ;  Savannah  v.  The  State,  4  Georgia, 
26 ;  BdleviUe  &  III  It.  R.  Co.  v.  Gregory  et  al,  15  HI,  20 ; 
Martin  v.  Broach,  6  Geor.,  21 ;  Coles  v.  Madison  County, 
Breeee,  120 ;  Bush  v.  Shipman  et  ah,  4  Scam.,  190 ;  Wil- 
cox on  Corp.,  26 ;  2  Kent  Com.,  275 ;  People  v.  Morrill, 
21  Wend.,  679 ;  Story  on  Cont.,  260 ;  Bailey  v.  City  of 
New  York,  3  Hill,  531 ;  Co.  of  Richland  v.  Co.  of  Ixm- 
rence,  12  111.,  8;  City  of  St.  Louis  v.  Russell,  9  Mis.,  507; 
Opinion  of  Supreme  Court,  6  Gushing,  578 ;  Harris  v. 
Thompson,  9  Barb.,  350 ;  2  Gilm.,  237. 

James  Grants  for  the  appellant,  in  reply,  cited  The  State 
V.  CopeUmd,  3  Rhode  Island,  33  ;  Patterson  v.  Society,  &o., 
4  Zabriskie,  343. 

Stockton,  J. — ^The  only  question  to  be  considered  in  this 
case  is,  whetlier  the  act  of  the  legislature  of  Iowa,  approv- 
ed July  14,  1856,  entitled  "An  act  to  amend  the  act  to  in- 
corporate the  city  of  Muscatine"  is  constitutional.  By  this 
act,  it  is  conceded  the  limits  of  the  city  of  Muscatine  were 
extended  about  one  mile  on  the  east,  and  about  two  miles 
on  the  nortli  and  west,  beyond  its  former  boundary.  The 
plaintiff  lived  upon  the  territory  brought  into  the  city  by 
the  act  aforesaid,  upon  land  used  exclusively  for  farming 
purposes,  about  one  mile  from  the  old  city  limits,  and  about 
the  same  distance  from  any  lands  laid  out  into  city  or  town 
lots,  or  used  as  city  property.  His  land,  so  used,  was  taxed 
by  the  city  at  the  sum  of  one  dollar  per  acre.  This  tax  he 
refused  to  pay ;  and  his  property  being  destrained  for  the 
payment  thereof,  he  brought  this  action  of  replevin,  to  test 
the  constitutionality  of  the  act  extending  the  limits  of  the 
city. 

It  is  objected  that  the  object  of  the  act  is  not  expressed 
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in  the  title,  and  that  it  is,  therefore,  invalid,  in  virtue  of 
that  provision  of  the  constitution  of  1846,  which  required 
that  "  Every  law  shall  embrace  but  one  object  which  shall 
be  expressed  in  its  title."     Const.  1846,  Art.  3,  sec.  26. 
The  object  expressed  in  this  instance,  was  to  amend  the  act 
incorporating  the  city.     With  this  object  was  consistent  the 
purpose  of  enlarging  the  limits  of  the  city.     These  limits 
were  fixed  by  the  act  sought  to  be  amended,  and  an  altera- 
tion of  them  was  one  of  the  modes  in  which  the  act  was 
subject  to  amendment.     The  general  purpose  wa^  well  ex- 
pressed by  entitling  the  act,  "an  act  to  amend  the  act  to 
incorporate  thecity  of  Muscatine  ;"  and,  as  entirely  in  con- 
sonance with  such  purpose,  we  think  it  was  legitimate  for 
the  legislature  to  extend  the  limits  of  the  city,  or  engraft 
any  other  provision  not  entirely  inconsistent  with  the  pur- 
pose of  amending  the  charter  then  in  force.     If  it  could  be 
objected,  that  by  such  enlargement  of  the  limits,  the  city 
charter  was  not  amended,  there  might  be  more  plausibility 
in  the  objection  that  the  object  of  the  law  was  not  express- 
ed in  its  title.    ISanto  v.  The  State,  2  Iowa,  209 ;  State  v. 
Uo.  Judge,  cfcc?.,  2  lb.,  283  ;  Belleville  <&  I.  0.  H.  R.  Co.  v. 
Gregory.,  15  111.,  20 ;  Martin  v.  Broach,  6  Geo.,  21 ;    Walk- 
er V.  Caldwell,  4  Lou.  Am.  Rep.,  298 ;  Suceemon  of  Lan- 
zeUi,  9  lb.,  329 ;  Lafou  v.  Defroc,  9  lb.,  540;  Davis  v.  The 
Stute,  7  Maryland,  151 ;  Battle  v.  Howard,  13  Texas,  345  ; 
^Ya8hington  v.  Murray,  4  California,  388. 

II.  The  second  objection  made  is,  that  the  act  in  question 
was  passed  at  an  extra  session  of  the  general  assembly,  and 
was  not  one  of  the  objects  for  which  the  same  was  convened. 
It  is  provided  by  the  constitution  of  1846,  (Art.  3,  sec.  2), 
that  "  the  sessions  of  the  general  assembly,  shall  be  bienni- 
al, and  shall  commence  on  the  first  Monday  of  December 
next  ensuing  their  election ;  unless  the  Governor  shall,  in  the 
interim,  convene  the  general  assembly  by  proclamation." 
And  Art.  4,  sec.  9,  provides  that  the  Governor  "  may,  on  ex- 
traordinary occasions,  convene  the  general  assembly  by  pix>- 
clamation,  and  shall  state  to  both  houses,  when  assembled, 
the  purpose  for  which  they  have  been  convened." 
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When  lawfully  convened,  whether  in  virtue  of  the  provis- 
ion of  the  eonstitation,  or  the  Governor's  proclamation,  it  is 
the  "  General  Assembly  "  of  the  state,  in  which  the  full  and 
exclusive  legislative  authority  of  the  state  is  vested.  Where 
its  business  at  such  session,  is  not  restricted  by  some  consti- 
tutional provision,  the  general  assembly  may  enact  any  law 
at  a  special  or  extra  session,  that  it  might  at  a  regular  ses- 
sion. Its  powers  not  being  derived  from  the  Governor's  pro- 
clamation, are  not  confined  to  the  special  purpose  for  which 
it  may  have  been  convened  by  him. 

III.  By  the  seventli  section  of  the  act,  it  is  provided  that 
the  same  shall  take  effect  from  and  after  its  acceptance  by 
the  city  council  of  Muscatine,  and  its  publication  at  the  ex- 
pense of  the  city.  It  is  objected  by  the  plaintiff*,  that  this 
section  requiring  that  the  act  should  be  accepted  by  the  city 
council,  before  taking  effect,  rendered  the  whole  act  invahd, 
as  not  being  enacted  in  the  mode  prescribed  by  the  constitu- 
tion. 

The  general  assembly,  it  is  well  held,  cannot  relieve  itself 
of  the  responsibility  of  its  functions,  by  submitting  its  acts 
to  a  vote  of  the  people ;  the  duties  of  legislation  are  not  to 
be  exercised  by  the  people  at  large.  Sa/nto  v.  The  State^  2 
Iowa,  203  ;  State  v.  Gi^icht^  5  Iowa,  491. 

It  may  be  well,  however,  to  inquire  whether  there  has 
been,  in  this  instance,  any  delegation  of  its  powers  by  the 
legislature  to  the  people,  or  to  any  other  tribunal.  We  think 
there  has  not  been.  The  legislature  might  well  provide  that 
the  authority  of  the  city  should  not  be  extended  over  the 
new  territory,  but  upon  the  expressed  consent  of  the  people 
of  the  city.  In  this  case,  it  provided  that  such  consent 
should  be  given  through  the  city  council,  by  its  acceptance 
of  the  act  To  this,  we  think,  there  can  be  no  valid  objec- 
tion, on  the  score  of  right  or  power.  It  was  not  a  delega- 
tion of  the  legislative  function.  In  questions  affecting  pri- 
vate rights,  the  legislature  must  often  act  with  reference  to 
the  implied  assent  to,  or  acquiesence  in,  its  acts,  by  the  par- 
ty or  parties  inter^ted.     In  questions  affecting  municipal 
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government,  their  action  is  often  necessary  to  carry  it  into 
effect ;  and  whether  expressed  upon  the  face  of  the  law,  or 
not,  the  question  of  the  acceptance  or  rejection  of  a  charter, 
or  amended  charter,  is  a  practical  one,  and  necessarily  in- 
volved in  the  passage  or  adoption  of  every  such  act.  Santo 
V.  The  State,  2  Iowa,  203.  In  the  City  of  Patterson  v. 
The  Society^  dec,  4  Zabriskie,  343,  it  is  held  that  a  provision 
in  a  municipal  charter,  that  the  same  shall  not  take  effect 
until  approved  by  a  majority  of  the  district  incorporated,  is 
not  a  delegation  of  legislative  power,  but  is  the  mere  ques- 
r    tion  of  the  acceptance  of  a  charter. 

For  the  reasons  above  indicated,  we  think  the  act  in  ques- 
tion, is  not  liable  to  the  objection  that  it  was  not  passed 
into  a  law  according  to  the  fonns  of  the  constitution.  It  will 
not,  therefore,  be  necessary  for  us  to  inquire  further,  wheth- 
er so  much  only  of  the  act,  as  provided  for  its  taking  effect 
on  its  acceptance  by  the  city  council,  might  not  be  held  un- 
constitutional and  void,  and  the  remainder  of  the  act  per- 
mitted to  stand  in  full  force.  Upon  that  branch  of  the  sub- 
ject, we  will  not  do  more  than  refer,  for  the  rule  of  law,  to  a 
tew  authorities.     State  v.  Santo,  mpra  ;  Maize  v.  The  State, 

4  Ind.,  342 ;  Mrris  v.  City  of  Boston,  4  Mete.,  288  ;  Fish- 
ery.  McOirr,  1  Gray,  22;  Clark  v.  EUis,  2  Blackf.,  10; 
Sedgwick  Const.  Law,  165-6, 489 ;  The  People  y.  Reynolds, 

5  Gilman,  1 ;  Com.  v.  Judges,  die,  8  Barr.,  391 ;  Savan- 
nah V.  The  State,  4  Georg.,  26. 

IV.  The  remaining  objections  made  to  the  act  are,  that 
it  is  for  an  extension  of  the  authority  of  the  city  over  the 
plaintiff*,  and  all  persons  living  in  the  extended  limits,  with- 
out their  consent ;  and  that  the  act  takes  from  the  j^laintiff 
his  property  for  public  use,  without  just  compensation. 

The  power  to  create  corporations  for  municipal  purposes, 
was  given  to  the  general  assembly  by  the  constitution  of 
1846,  (Art.  8,  sec.  2),  in  tbrce  at  the  time  of  the  incorpora- 
tion of  the  city  of  Muscatine. 

The  right  of  the  legislature  to  enact  such  law,  is  not  made 
to  depend  upon  the  consent  of  the  inhabitants,  or  proprietors 
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of  the  land,  on  which  the  propoeed  city  or  town  is  situated. 
If  Bnch  consent  were  requisite,  then  the  consent  of  each 
proprietor  must  be  iirst  obtained ;  because  the  consent  of  no 
majority,  however  large,  would  bind  a  minority,  however 
small ;  and  the  power  of  the  legislature,  in  such  a  condition 
of  things,  would  be  merely  that  of  eflfectuating  the  will  of 
each  individual  proprietor. 

If  the  legislature  has  the  power  to  incorporate  a  town  or 
city,  the  extension  of  the  limits  of  such  incorporation,  and 
the  bringing  of  additional  land  and  people  under  the  muni- 
cipal authority,  being  an  act  of  a  like  nature,  depends  for  its 
authority  on  the  same  constitutional  provisions.  So,  the 
power  of  imposing  a  local  government  upon  a  town  or  city, 
indudes  the  power  of  ascertaining  the  extent  of  the  corpo- 
ration, and  its  just  boundaries,  as  well  as  the  powers  to  be 
vested  in  the  local  government  Among  the  powers  deemed 
essential  to  the  objects  of  the  corporation,  is  that  of  levying 
sudi  reasonable  taxes  upon  the  property  within  its  limits,  as 
may  be  necessary  for  such  local  purposes  as  the  corporation 
is  authorized  to  accomplish. 

By  the  "  act  to  amend  the  charter  of  the  city  of  Musca- 
tine," approved  January  22,  1853,  (Session  Acts,  137),  the 
city  council  are  authorized  to  levy  a  tax  of  not  exceeding  one 
per  centum,  in  any  one  year,  upon  the  assessed  value  of  the 
property  in  the  dty.  By  the  act  now  in  question,  all  the 
lands  lying  within  the  territory  added  to  the  city,  not  laid 
out  into  lots  or  out-lots,  are  not  to  bo  taxed  otherwise  than 
by  the  acre,  according  to  the  value  of  the  same  for  agricultu- 
ral, horticultural,  mineral,  or  other  purposes ;  but  improve- 
ments thereon,  it  is  provided,  may  be  taxed  at  their  full  value. 
Sec  5. 

It  is  argued  by  the  plaintiff  that  the  extension  of  the  lim- 
its of  the  city  so  as  to  include  adjacent  lands,  without  the 
consent  of  the  owners,  and  the  subjection  of  the  same  to  the 
authority  and  taxing  power  of  the  city,  is,  in  effect,  taking 
private  property  for  public  use,  without  just  compensation. 

It  has  been  held,  in  numerous  instances,  and  the  doctrine 
Vol.  VIIL— 12 
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can  now  hardly  be  seriouslj  queetioned,  that  with  respect  to 
municipal  corporations  which  exist  only  for  public  purposes, 
the  legislatiure,  under  proper  limitations,  may  change,  modi- 
fy, enlarge,  restrain,  or  destroy  them,  securing  the  property 
of  the  corporation  to  the  use  of  those  for  whom  it  was  pur- 
chased. 3  Kent's  Com.,  358 ;  People  v.  Wren^  4  Scam., 
269 ;  Coles  v.  Madison  Oo,^  Breese,  120.  The  municipal 
corporation  is  the  mere  creature  of  the  law.  The  town  it- 
self, in  its  material  constituents,  is  the  result  of  the  voluntary 
act  of  the  inhabitants.  Where  there  is  a  town  or  city  de 
facto^  there  can  be  no  question  of  the  power  of  the  legisla- 
ture to  provide  for  it  a  local  government,  and  to  authorize 
local  taxation  for  its  support.  The  greater  burden  of  taxa- 
tion is  compensated  for  in  the  greater  advantages  conferred 
by  the  municipal  government.  The  consent  of  every  indi- 
vidual to  the  authority  of  the  local  government  is  not  deemed 
requisite,  in  order  to  subject  him  or  his  property  to  its  juris- 
diction, or  is  implied  in  the  fact  of  his  placing  himself  in  a 
condition  to  require  such  local  government 

If  the  legislature,  independent  of  the  question  of  taxation, 
may  rightfully  impose  the  authority  of  a  local  government 
on  persons,  who,  by  building  in  close  proximity,  have  made 
a  town  defacto^  it  would  seem  hardly  reasonable  that  the 
expense  of  such  government  should  be  borne  by  the  county 
and  state ;  and  as  little  reason,  we  think,  can  exist  why  the 
legislature  may  not  require  the  local  population  to  support 
by  local  taication^  the  government  provided  for  it. 

All  taxation  may  be  said  to  involve  the  taking  of  private 
property  for  public  use ;  and  yet  all  property  is  held  subject 
to  the  right  of  taxation  by  the  legislature,  or  under  its  au- 
thority, either  for  general  purposes,  or  in  local  subdivisions 
for  local  purposes.  It  has  even  been  held  that  the  legislature 
may,  by  general  enactment,  tax  any  given  species  of  prop- 
erty, either  private  or  corporate,  to  the  value  of  the  property 
itself,  for  that  the  power  of  taxation,  whenever  conceded  to 
the  legislature  over  any  given  subject,  implies  the  power  even 
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of  destruction.  Armington  v.  The  Town  of  Bamet^  <£c., 
15  Vermt,  745 ;  McOullock  v.  Maryland^  4  "WTieaton,  416. 
L^timate  taxation,  whether  under  the  state  or  the  munici- 
pal authority,  is  not  the  taking  of  private  property  for  pub- 
lic nse,  without  compensation,  within  the  meaning  of  the  con- 
stitution. The  protection  aiforded  to  the  citizen  by  the  gov- 
ernment, is  usually  conceded  to  be  the  just  compensation 
referred  to  by  the  constitution,  for  all  private  property'  he  is 
required  to  surrender  to  the  public  use  in  the  shape  of  taxes. 
And  it  is  only  where  an  undue  proportion  of  the  burden  of 
taxation  is  laid  upon  him,  or  when  the  power  of  local  taxa- 
tion is  made  to  operate  upon  those,  who,  being  out  of  the 
reach  of  the  local  benefits,  ought  not  to  be  subject  to  the  lo- 
cal tax,  that  there  can  be  any  plausible  ground  for  alleging 
that  property,  taken  for  taxes  authorized  by  law,  is  taken 
without  just  compensation. 

The  question  where  the  proper  line  is  to  be  drawn,  be- 
tween the  legitimate  exercise  of  the  taxing  power  and  an  ar- 
bitrary appropriation  of  the  property  of  an  individual  under 
the  mask  of  this  power,  is  discussed  at  length  by  Marshall 
C.  J.,  in  Cheaney  v.  Hooser^  9  B.  Monroe,  330 ;  and  it  is 
held  by  the  court,  that  where  there  is  no  other  constitutional 
restriction  upon  the  power  of  taxation,  securing  equality  and 
uniformity  in  the  distribution  of  taxation,  either  general  or 
local,  the  provision  of  the  constitution  which  prohibits  the 
taking  of  private  property  for  public  use  without  just  com- 
pensation, ftu-nishes  the  only  available  safeguard  against 
l^slation,  which,  in  its  operation,  may  result  in  the  appro- 
priation of  the  property  of  one  for  the  benefit  of  many. 

Conceding  to  the  general  assembly  a  wide  range  of  discre- 
tion as  to  the  objects  of  taxation,  the  kind  of  property  to  be 
ntade  liable,  and  the  extent  of  territory  within  which  the  lo- 
cal tax  may  operate,  it  is  argued,  in  the  opinion  referred  to, 
that  there  must  be  some  limit  to  this  legislative  discretion  ; 
which,  in  the  absence  of  any  other  criterion,  is  held  to  con- 
sist in  the  discrimination  to  be  made,  between  what  may 
reasonably  be  deemed  a  tax,  for  which  a  just  compensation 
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is  provided  in  the  objects  to  which  it  is  to  be  devoted,  and 
that  which  is  palpably  not  a  tax,  but  which,  under  the  form 
of  a  tax,  is  the  taking  of  private  property  for  public  use,  with- 
out just  compensation. 

If  there  be  such  a  flagrant  and  palpable  departure  from 
equity,  in  the  burden  imposed  ;  if  it  be  imposed  for  the  ben- 
efit of  others,  or  for  purposes  in  which  those  objecting  have 
no  interest^  and  are,  therefore,  not  bound  to  contribute,  it  is 
no  matter  in  what  form  the  power  is  exercised — whether  in 
the  unequal  levy  of  the  tax,  or  in  the  regulation  of  the  boun- 
daries of  the  local  government,  which  results  in  subjecting 
the  party  unjustly  to  local  taxes,  it  must  be  regarded  as 
coming  within  the  prohibition  of  the  constitution  designed  to 
protect  private  rights  against  aggression,  however  made, 
and  whether  under  the  color  of  recognized  power  or  not 

It  is  urged  by  the  plaintiff,  that  his  farm,  which  is  sought 
to  be  brought  within  the  jurisdiction  of  the  city,  is  agricul- 
tural land ;  that  it  is  one  mile  from  the  old  boundary  of 
the  city,  and  the  same  distance  from  any  lands  laid  out  into 
city  lots,  or  used  or  needed  for  city  purposes  ;  that  he  can 
derive  no  benefit  from  the  extension  of  the  municipal  gov- 
ernment over  him  and  his  property ;  and  that  the  act  sub- 
jecting him  to  taxation  at  the  will  of  the  city  council,  and 
for  its  benefit,  is  an  appropriation  of  his  private  property 
ibr  the  use  of  the  city,  without  any  compensation  or  benefit 
accruing  to  him  in  return. 

We  have  no  doubt,  as  is  held  in  Ckeaney  v.  Hoomt^  «*- 
jpra^  that  if  the  owner  of  land  adjoining  a  city  or  town, 
should  lay  the  same  off  into  lots,  and  invite  purchasers  and 
settlers  to  occupy  it  with  dwellings,  or  otherwise,  he  could 
not  object  to  a  law  extending  the  authority  of  the  lociil  gov- 
ernment over  him  and  his  land  so  laid  out  and  occupied. 
But  if  the  case  is  that  of  vacant  land,  or  a  cultivated  farm, 
occupied  by  the  owner  for  agricultural  purposes,  and  not 
required  for  either  streets  or  houses,  or  other  purposes  of  a 
town,  and  solely  for  the  purpose  of  increasing  its  revenue, 
it  is  brought  within  the  taxing  power,  by  an  enlargement 
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of  the  city  limits,  such  an  act,  though  on  its  face  providing 
only  for  such  extension  of  the  city  limits,  is  in  reality  noth- 
ing more  than  authority  to  the  city,  to  tax  the  land  to  a 
certain  distance  outside  of  its  limits;  and  is,  in  effect,  the 
taking  of  private  property  without  compensation.  The 
force  and  effect,  and  obvious  intent  of  the  act  is,  to  subject 
such  outside  lands  to  city  taxation,  without  the  pretext  of 
extending  the  protection  of  the  city  over  them,  and  when 
the  power  of  the  legislature  over  local  regulations  and  gov- 
ernment, furnishes  no  legitimate  basis  for  the  act. 

In  WdU  V.  City  of  Weston,  22  Missouri,  385,  the  su- 
preme court  of  Missouri,  while  conceding  to  the  legislature 
the  uncontrolled  power  of  taxation,  subject  only  to  the  con- 
^itntional  restriction,  that  "  all  property  subject  to  taxa- 
tion, shall  be  taxed  in  proportion  to  its  value ;''  and  conced- 
ing, also,  the  right  to  delegate  to  subordinate  agencies,  such 
as  municipal  corporations,  the  power  of  taxation,  have  de- 
nied to  it,  the  power  to  tax  arbitrarily  the  property  of  one 
citizen  and  give  it  to  another ;  and  on  this  ground  have 
held,  that  the  legislature  cannot  authorize  a  municipal  cor- 
poration to  tax,  for  its  own  local  purposes,  land  lying  be- 
yond the  corporation  limits. 

And  so  it  is  held  by  the  court  of  appeals  of  Kentucky, 
in  conformity  with  the  principles  laid  down  in  Ckeaney  v. 
Hooser,  eupra,  that  although  the  legislature  has  power  to 
extend  the  limits  of  cities  and  towns,  and  include  adjacent 
agricultural  lands,  without  the  consent  of  the  owner,  yet 
the  corporation  authorities  cannot  tax  such  property  as 
town  property,  and  subject  it  to  the  city  burdens,  without 
the  consent  of  the  owner,  until  it  shall  be  laid  off  into  lots 
and  used  as  town  property.  The  decision  is  made  distinct-: 
ly  on  the  ground  that  the  act  of  the  legislature  was  an  in-i 
vasion  of  private  property,  contrary  to  the  principles  ofl 
our  constitutional  law,  under  color  of  the  power  of  taxa-/ 
tion.  City  of  Covington  v.  Sonthgate,  15  B.  Monroe,  491. 

In  the  framework  and  operation  of  our  government,  says 
Mr.  Sbdowiok,  the  protection  of  vested  rights,  is  the  great 


Digitized  by  VjOOQ IC 


94  SUPREME  COURT  CASES— 1859. 

Morford  ▼.  linger. 

practical  object  sought  to  be  obtained.  The  legislative 
power  being  the  most  formidable,  our  system  chiefly  aims 
to  guard  the  citizen  against  the  legislature — to  protect  him 
against  the  power  of  a  majority,  taking  the  shape  of  an  un- 
just law.  The  unjust  action  of  government  with  us,  is 
most  likely  to  take  the  shape  of  attacks  upon  rights  of  prop- 
erty. All  government,  indeed,  resolves  itself  into  the  pro- 
tection of  life,  liberty  and  property.  Life  and  liberty,  in 
our  fortunate  condition,  are,  however,  little  likely  to  be  in- 
juriously affected  by  the' action  of  the  body  politic.  Prop- 
erty is  very  differently  situated.  It  is,  therefore,  of  the 
highest  moment,  if  possible,  to  obtain  a  clear  idea  of  the 
nature  and  extent  of  the  protection  which  guards  our  rights 
of  property  from  attack,  under  color  of  law — to  determine, 
in  other  words,  what  is  a  vested  right.  *  *  The  ques- 
tions connected  with  taxation  are  every  day  becoming  of 
more  and  more  pressing  importance.  The  taxing  authori- 
ty is,  after  all,  but  one  arm  of  that  tremendous  power  of 
eminent  domain^  at  the  foot  of  which,  so  far  as  uncontroll- 
ed, every  citizen  lies  prostrate ;  and  the  consequences  of 
the  earlier  decisions,  leaving  this  engine  in  the  hands  of 
unrestrained  legislative  authority,  seems  to  have  awakened 
that  conservative  jealousy  of  power,  which  never  lies  long 
dormant  in  the  breast  of  our  people.  Certain  it  is,  that  the 
more  recent  constitutions,  and  the  more  recent  judicial  de- 
cisions, show  a  disposition  not  to  abandon  the  taxing  pow- 
er to  the  often  ill-regulated  and  despotic  will  of  our  fluctu- 
ating and  hasty  legislation.  Sedgwick  on  State  and  Con- 
stitutional liaw,  673. 

The  extension  of  the  limits  of  a  city  or  ti.wn,  so  as  to  in- 
clude its  actual  enlargement,  as  manifested  by  houses  and 
population,  is  to  be  deemed  a  legitimate  exercise  of  legisla- 
tive power.  An  indefinite  or  unreasonable  extension,  so  as 
to  embrace  lands  and  farms  at  a  distance  from  the  local 
government,  does  not  rest  upon  the  same  authority.  And 
although  it  may  be  a  delicate,  as  well  as  a  difficult,  duty  for 
the  judiciary  to  interpose,  we  have  no  doubt  but  strictly  there 
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are  limits  beyond  whicli  the  legislative  discretion  cannot  go. 
It  is  not  every  case  of  injustice  or  oppression  which  may  be 
reached ;  and  it  is  not  every  case  which  will  authorize  a 
judicial  tribunal  to  inquire  into  the  minute  operation  of 
laws  imposing  taxes,  or  defining  the  boundaries  of  local 
jurisdictions.  The  extension  of  the  limits  of  the  local  au- 
thority, may  in  some  cases  be  greater  than  is  necessary  to 
include  the  adjacent  population,  or  territory  laid  out  into 
city  lots,  without  a  case  being  presented,  in  which  the 
courts  would  be  called  upon  to  apply  a  nice  or  exact  scru- 
tiny as  to  its  practical  operation.  It  must  be  a  case  of  fla- 
grant injustice  and  palpable  wrong,  amounting  to  the  taking 
of  private  property,  without  such  compensation  in  return 
as  the  tax-payer  is  at  liberty  to  consider  a  fair  equivalent 
for  the  tax. 

In  the  case  of  City  of  Covington  v.  Sotithgaie^  16  B. 
Monroe,  498,  it  was  held  by  the  court,  that  as  Southgate 
had  made  no  town  upon  his  land,  and  desired  none;  and  as 
there  appeared  no  legitimate  necessity  to  justify  the  ex- 
tension of  the  city  boundary,  without  his  consent,  it  pre- 
sented a  case  of  taxation  for  the  benefit  of  others,  and  was 
under  the  color  of  taxation,  an  appropriation  of  private 
property  without  compensation. 

We  think  the  case  made  by  the  present  plaintiff,  is  quite 
as'strong  as  the  one  cited.  His  land  is  situated  too  far 
from  the  city  of  Muscatine,  to  be  deemed,  in  any  just  sense, 
a  part  of  it.  lie  does  not  desire  to  lay  it  off  into  city  lots, 
but  desires  to  use  it  as  farming  land.  It  is  idle  to  say  that 
the  protection  afforded  by  the  city  authority,  or  the  privi- 
lege of  voting  at  the  city  elections,  furnishes  a  just  equiva- 
lent for  the  burdens  imposed  upon  him  in  the  shape  of 
taxes,  by  the  city ;  and  the  attempt  to  extend  its  jurisdic- 
tion over  him  and  his  property,  must  bo  regarded  as  an  at- 
tempt to  take  private  property  for  public  use,  and  within 
the  prohibitory  clause  of  the  constitution. 

The  restriction  in  the  fifth  section  of  the  act,  "  that  the 
lands  lying  within  the  territory  brought  into  the  city,  not 
laid  out  into  lots  and  out-lots,  shall  not  be  assessed  or 
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taxed  otherwise  than  by  the  acre,  according  to  its  value  for 
agricultural,  horticultural,  mining,  and  other  purposes," 
does  not  relieve  the  act  of  its  objectionable  features,  or 
strengthen,  in  any  degree,  the  case  of  the  defendant.  It 
would  seem  to  indicate,  on  the  other  hand,  that  the  city 
was  seeking  to  bring  within  its  power,  for  the  purpose  of 
taxation,  land  used  for  farming  purposes,  and  not  needed  for 
city  lots,  without  any  expectation  of  rendering  a  just  equiv- 
alent for  the  burdens  it  designed  to  impose.  The  difficul- 
ty is  in  no  manner  obviated  by  the  suggestion,  that  the  city 
only  proposes  to  tax  the  land  of  the  plaintiff  by  the  acre, 
as  agricultural  lands,  and  not  as  city  lots.  It  can  make  lit- 
tle difference  to  the  plaintiff,  in  what  manner  his  property 
is  taxed.  Whether  as  city  lots,  or  by  the  acre,  as  agricul- 
tural land.  It  is  the  power  to  tax  in  any  shape  to  which 
he  objects.  It  might  as  well  be  attempted  to  call  the  tax 
itself,  by  some  less  objectionable  name. 

Judgment  reversed. 


BuKROws  et  al.  v.  Lehndorff. 

In  an  action  commenced  by  attachment,  it  is  not  error  to  strike  from  the 
files,  so  much  of  the  answer  as  takes  issue  upon  the  causes  alleged  in 
the  petition  for  the  writ  of  attachment. 

Where  a  party  in  h  state  of  insolvency,  or  in  contemplation  of  insolyency, 
on  his  own  motion,  executes  to  certain  creditors,  at  the  same  time,  with- 
out consultation  with  them,  several  mortgages  and  deeds  of  trust,  of 
all  his  property  not  exempt  from  execution — each  instrument  covering 
the  same  property,  and  reciting  that  it  is  subject  to  the  prior  convey- 
ance— and  causes  the  same  to  be  filed  for  record  on  the  same  day,  fire 
minutes  time  Intervening  between  the  filing  of  each,  the  transaction 
constitutes,  in  legal  effect,  a  general  assignment,  and  not  being  made  for 
the  benefit  of  all  the  creditors  alike,  without  any  preference  of  one  over 
another,  is  void. 

The  execution  of  a  chattel  mortgage  by  a  debtor  to  a  creditor,  upon  prop- 
erty which  is  subject  to  prior  liens  of  the  same  kind,  if  done  by  the 
debtor,  without  the  knowledge  or  request  of  the  creditor,  and  if  not  ac- 
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cepted  bj  him,  is  not  such  a  giving  of  property  in  payment  or  security 
of  the  debt,  as  the  law  requires,  in  order  to  preclude  an  attachment. 

A  debtor  may  secure  one  creditor  in  preference  to  another ;  but  if  he  un- 
dertakes to  dispose  of  all  his  property  to  his  creditors,  at  one  and  the 
same  time,  he  must  do  it  in  such  a  way,  as  to  place  all  his  creditors 
upon  an  equality,  giving  them  all  his  property  to  be  divided  between 
them,  in  proportion  to  their  respective  demands. 

Where  a  debtor  undertakes  to  dispose  of  all  his  property  for  the  benefit  of 
his  creditors,  giving  a  preference,  he  being  insolvent,  or  in  contempla- 
tion of  insolvency,  the  fact  that  he  has  failed  to  appoint  a  trustee,  as 
contemplated  by  law,  will  not  render  the  assignment  valid,  as  against 
creditors  objecting  to  it. 

Where  the  plaintiff,  in  a  suit  commenced  by  attachment,  in  all  respects 
complies  with  the  law,  the  presumption  is  that  the  attachment  was 
rightfully  sued  out ;  and  in  an  action  on  the  attachment  bond,  if  the 
party  against  whom  the  writ  issued,  claims  that  it  was  wrongfully  is- 
Buedf  the  burden  of  proof  is  upon  him  to  establish  that  fact,  by  the 
proof  of  such  facts  and  circumstances  as  tend  to  establish  the  truth  of 
what  he  asserts 

Appeal  from  the  Scott  District  Court, 
Thursday,   April  7. 

At  the  tiHie  of  commencing  their  action,  plaintiffs  sued 
out  an  attachment.  The  answer  admits  the  correctness  of 
plaintiflEs'  claim  ;  denies  so  much  of  the  petition  as  states 
the  grounds  fur  an  attachment ;  sets  up  that  the  attachment 
was  wrongfully  sued  out ;  and  by  way  of  set-off,  claims  dam- 
ages for  such  wrongful  a6t. 

On  plaintiffs'  motion,  so  much  of  the  answer  as  took  is- 
sue upon  the  cause  stated  in  the  petition  for  an  attachment, 
was  stricken  out.  A  replication  was  tiled,  denying  the  set- 
off; a  trial  had,  and  verdict  f  r  plaintiffs  upon  that  issue,  as 
also  for  the  amount  of  their  claim. 

On  the  trial,  it  was  shown  that  defendant,  on  the  16th  and 
17th  days  of  January,  1867,  made  tive  chattel  mort- 
gages to  secure  several  creditors,  as  follows,  and  for  the  fol- 
lowing amounts :  On  the  16th,  to  Burrill  iJros.,  for  $1,230- 
10 ;  to  Evans,  Chew  &  Co.,  for  $403  46  ;  to  Burrows,  Pret- 

VoL.  vni.— 13 
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tyman  &  Dalzell,  for  S319  25,  (covering  the  sum  sued  fur) ; 
on  the  17th,  to  J.  A.  LeClaire,  for  $696  53,  and  to  Butz  & 
Schaffer  ei  al,  for  $1,037  70.  And  on  the  day  last  named,  a 
deed  of  trust  to  one  Sylvester,  to  secure  several  other  credi- 
tors therein  named,  to  tlie  amount  of  $1,235.  These  instni- 
ments  were  made  in  the  order  stated,  covered  the  same  goods 
and  chattels,  and  each  recited  that  it  was  subject  to  those 
preceding.  The  deed  of  trust,  in  addition  to  the  goods  and 
chattels  named,  covered  cei-tain  parcels  of  real  estate.  The 
first  one  was  filed  for  record,  January  17,  1857,  at  five 
o'clock  and  titty  minutes ;  the  second,  five  minutes  later,  and 
80  on  in  the  same  order,  five  minutes  intervening  between 
each,  until  all  were  filed. 

The  plaintifis  were  notified  on  the  day  after  its  date,  of 
the  execution  of  said  mortgage  by  defendant's  attorney. 
The  attachment  was  issued  on  the  28th  of  the  same  month. 
On  that  day,  and  previous  to  the  commencement  of  the 
action,  plaintifis  demanded  payment,  or  the  security  of 
their  claim,  which  was  refused.  The  attachment  was 
levied  upon  the  same  goods  covered  by  the  mortgages  and 
deeds  of  trust. 

The  mortgages  and  deeds,  ii. eluded  all  of  the  goods  and 
merchandize  owned  by  defendant  in  a  store-house,  occu- 
pied by  him.  The  testimony  leaves  it  very  uncertain, 
whether  all  of  his  property  was  included  in  said  instru- 
ments— the  preponderance,  however,  favors  the  conclusion 
that  all  was  included.  Whether  he  had  other  creditors,  is 
not  shown  conclusively^  but  probably  none  but  what  were 
otherwise  secured.  Based  upon  these,  and  perhaps  other 
facts,  certain  instructions  were  given,  to  which  defendant 
excepted,  and  now  assigns  the  giving  of  the  same  for  error. 

Corbin  dk  Dow^  for  the  appellant,  cited  Burrill  on  As- 
signments, 31  to  35,  and  cases  there  cited. 

Davison  dk  True^  for  the  appellees,  relied  upon  BM  v« 
Preston^  Gamishte^  3  Iowa,  326  ;  Code,  sec.  977 ;  Ford  & 
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Hockwood  V.  Williams^  3  Kernan,  577 ;  Wood  et  al.  v. 
Lrwry  db  Douglass^  17  Wend.,  492  ;  Bowen  v.  Clark  et  al.j 
5  Am.  Law  Reg.,  206 ;  Jordan  v.  Turner^  8  Blackf.,  309  ; 
5  Hammond,  97 ;  10  Johns.,  451 ;  Sackett^  Belclter  dk  Co. 
V.  Partridge  dk  Cook^  4  Iowa,  416. 

Wright,  C.  J. — The  defendant  could  not  claim  a  trial  in 
this  action,  of  the  truth  of  the  matters  alleged  as  the  cause 
for  the  attachment.  There  was  no  error,  therefore,  in  stri- 
king so  much  of  the  answer,  as  souglit  to  make  this  issue, 
from  the  files.  Saclcett^  Belcher  «fe  Co.  v.  PaHridge  dd  Cook^ 
4  Iowa,  416 ;  Bowen  et  al.  v.  GiUmon  et  al.^  7  lb.,  503. 
This  remedy  is  upon  the  bond. 

No  question  arises  as  to  the  claim  of  plaintiff,  for  tliat  is 
admitted.  The  instructions  given  and  objected  to,  relate  to 
the  set-off,  and  particularly  to  the  effect  of  the  chattel  mort- 
gage. 

The  afiidavit,  as  a  cause  for  the  attachment,  sets  up  that 
defendant  had,  all  the  time,  goods,  chattels,  &c.,  not  exempt 
from  execution,  which  lie  refused  to  give,  either  in  security 
or  payment  of  plaintiffs'  debt—  the  atfidavit  being  such  as 
is  required  by  chapter  84  of  laws  of  1853,  143.  The  de- 
fendant, in  his  answer,  sets  up  the  chattel  mortgage  made 
on  the  16th  of  January,  and  says  that  he  had  secured  plain- 
tiffs in  their  debt.  He  also  says  that  the  attachment  was 
wrongfully  sued  out ;  and,  in  determining  this,  two  ques- 
tions seem  to  have  been  made.  Pirst.  Whether  said  mort- 
gage was  not  security  ;  and,  Second.  Whether  defendant 
had  property  which  he  could  give  in  payment  or  security. 
It  is  to  these  questions  that  the  instructions  principally  re- 
late. 

The  instructions  objected  to  may  be  condensed  as  follows: 
That  defendant,  having  admitted  the  justice  and  correct- 
ness of  plaintiffs'  claim,  and  plaintiffs  having  made  a  proper 
allegation  in  their  petition,  sworn  to  the  same,  and  filed 
their  bond,  the  law  presumes  that  the  attachment  was  right- 
fully saed  out ;  that  this  presumption  the  defendant  must 
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reverse;  that,  if  he  failed  in  this,  his  cross-action  must  fail ; 
that,  if  at  the  time  plaintiffs  demanded  security  or  payment, 
defendant  had  no  property  to  tnrn  out,  the  attachment  was 
wrongfully  issued ;  that  whether  he  had  such  property, 
would  depend  somewhat  upon  the  construction  to  be  given 
to  the  transaction  of  the  defendant,  in  exe«.uting  the  mort- 
gages and  deed  of  trust ;  that  the  executon  of  a  chattel 
mortgage  by  defendant  to  plaintiffs,  upon  property  which 
was  subject  to  prior  liens  of  the  same  kind,  if  done  by  de- 
fendant, without  the  knowledge  or  request  of  plaintiffs,  and 
if  not  accepted  by  them,  is  not  such  giving  of  property  in 
payment  or  security  as  the  law  requires,  in  order  to  avoid 
an  attachment;  that  if  the  instruments  offered  in  evidence 
were  executed  at  the  same  time,  and  constituted  one  trans- 
action— were  made  by  defendant  on  his  own  motion,  and 
he  was,  at  the  time,  insolvent — and  by  these  instruments  he 
Cunveyed  all  his  propeily  (which  was)  not  exempt  from 
execution,  then  such  conveyances  would,  in  law,  be  equiv- 
alent to  an  assignment,  and  not  being  made  for  the  benefit 
of  all  his  creditors  alike,  without  any  preference  to  one  over 
another,  would  be  void ;  that,  if  void,  defendant  could  have 
given  the  property  in  payment  or  security ;  and  that  de- 
fendant might  secure  one  creditor  in  preference  to  another; 
but  if  he  undertook  to  dispose  of  all  his  property  to  his 
creditors,  at  one  and  the  same  time,  he  must  do  it  in  such  a 
way  as  to  place  all  liis  creditors  upon  an  equality,  giving 
them  all  his  property  to  be  divided  between  them,  in  pro- 
portion to  their  respective  demands.  And  finally,  tne  jury 
were  told  to  inquire : 

First.  Were  these  instruments  executed  at  the  same 
time? 

Second.  In  making  them,  did  defendant  consult  bis 
creditors  ? 

TTiird.  Was  he  insolvent  at  the  time,  and  did  he,  by 
these  instruments,  convey  all  his  property? 

Fourth.  Was  one  creditor,  by  such  instruments,  pre- 
ferred to  another  ? 
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Fifth.    If  these  questions  were  answered  in  thcll^rm;^^ 
ative,  they  would  disregard  the  mortgage  to  plain tiff8,\n-' 
less  they  found  that  the}  consented  and  agreed  to  such  ah""" 
arrangement 

The  Code  provides  that  no  general  assignment  of  prop- 
erty by  an  insolvent,  or  in  contemplation  of  insolvency,  for 
the  benefit  of  creditors  of  the  assignor,  shall  be  valid,  un- 
less it  be  made  for  the  benefit  of  all  his  creditors  in  propor- 
tion to  the  amount  of  their  respective  claims.  Code,  sec- 
tion 977.  But  for  this  provision,  any  debtor  might  make  a 
general  or  partial  assignment  to  a  trustee,  for  the  benefit  of 
his  creditors,  with  preferences — the  said  assignment  being 
valid  as  against  the  process  of  such  creditors,  from  the  time 
of  the  execution  of  the  deed,  subject,  of  course,  to  any  liens 
upon  the  property  assigned.  Brashear  v.  West  et  al.^  7 
Pet.,  609 ;  Wilkes  v.  Ferris^  6  Johns.,  335 ;  Cross  v.  Bry- 
antj  2  8cim.,  37  ;  Ball  v.  Bennison^  17  Vermt.,  311 ;  Pear- 
son V.  RockhiU^  4  B.  Mon.,  296 ;  Behb  v.  Preston^  1  Iowa, 
460;  Cawles  dk  Co.  v.  RickeiU,  1  lb.,  582. 

The  primary  question,  and  the  one  upon  which  the  case 
turns,  is,  whether  the  transaction  developed  by  the  testi- 
mony, was  a  general  assignment ;  for,  if  it  was,  it  is  not 
claimed  to  be  valid.  Whereas,  if  it  was  a  sale  or  mortgage 
of  a  portion  of  defendant's  property,  made  with  the  bona 
file  intention  of  securing  one  or  more  creditors  in  prefer- 
*  ence  to  others,  it  is  not  claimed  to  he  perse  invalid. 

It  seems  to  us  that  the  questions  of  fact,  upon  which  the 
character  of  the  transa-^tion  was  to  be  determined,  were 
properly  and  fairly  submitted  to  the  jury  for  their  determi- 
nation, and  that  the  conclusions  of  law,  based  upon  a  sup- 
posed state  of  facts,  were  correctly  stated.  Was  the  de- 
fendant insolvent?  Did  he  make  the  instrument  upon  his 
own  motion,  and  without  consulting  his  creditors  ?  Were 
they  made  at  the  same  time,  constituting  one  transaction  ? 
Was  one  creditor  preferred  over  another  ?  Did  he  convey 
all  his  property  2  These  questions  being  answered  in  the 
affirmative,  then  they  were  to  disregard  the  mortgage,  and 
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properly  so,  for  the  transaction  would  then  amount,  in  le- 
gal effect,  to  a  general  assignment,  and  would  be  void  as 
against  plaintifls.  The  jury,  hy  their  verdict,  have  respon- 
ded to  these  inquiries  in  the  affirmative,  and  with  their 
finding  we  have  no  disposition  to  interfere. 

Upon  two  of  the  inquiries,  alone,  can  there  be  any  room 
for  doubt,  as  to  the  correctness  of  their  finding.  The  first 
relates  to  its  being  made  without  consultation  with  his 
creditors.  We  do  not  stop  to  inquire  whether  it  would 
change  the  case,  though  he  did  consult  some  of  hie  credi- 
tors, plai*:tiffs  not  be'ng  of  the  number,  nor  consenting  to 
the  arrangement.  Without  discussing  that  question,  we 
may  say  that  there  is  no  reason  for  concluding,  from  the 
testimony,  that  he  executed  the  instrument  otherwise  than 
upon  his  own  motion.  It  is  clearly  proven  that  plaintiffs 
knew  nothing  of  the  mortgage  t:^  them,  until  the  day  after 
it  was  executed.  It  also  appears  that  some  of  the  other 
creditors,  as  well  as  plaintiiFs,  procured  attachments  and 
levied  upon  the  same  goods  and  merchandize,  within  a 
short  time  after  the  execution  of  the  mortgages — a  course 
entirely  inconsistent  with  the  supposition  that  they  con- 
sented to  the  security  given.  Kot  only  so,  but  it  is  very 
remarkable,  if  the  creditors  consented  to  the  arrangement, 
that  just  five  minutes  should  have  intervened  between  the 
recording  of  each  mortgage,  neither  more  nor  less.  If  this 
was  in  pursuance  of  an  agreement  mutually  entered  into 
between  the  creditors,  it  could  have  been  so  easily  proved, 
that  the  failure  to  do  so  almost  justifies  the  conclusion,  that 
defendant  presented  them  for  record  in  the  order  preferred 
by  himself,  and  not  as  agreed  upon  by  the  creditors.  Un- 
der all  these  circumstances,  we  think  that  the  jury  were 
fully  justified  in  finding  that  the  creditors  had  no  knowl- 
edge of  the  transaction. 

The  second  inquiry  relates  to  the  question  whether  these 
instruments  were  all  made  at  the  same  time,  constituting 
one  transaction.  It  is  said  that  it  is  impossible  that  they 
could  all  have  been  made  at  the  same  time.     This  is  true. 
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BO  far  as  it  is  intended  to  assert  the  proposition,  that  they 
could  not  all  be  made  at  the  same  instant  of  time.  But 
this  is  not  what  is  meant.  The  true  meaning  and  inten- 
tion of  the  court,  and  as  it  must  have  been  understood  by 
the  jury,  is  well  and  sufficiently  shown  by  the  use  of  the 
other  words — did  it  constitute  one  tra^isaction  f  And  of 
this  there  can  be  no  reasonable  doubt.  Here  were  six  in- 
iustruments,  covering  some  fifteen  to  twenty  pages  of  pa- 
per, all  acknowledged  before  the  same  officer;  each  one 
referring  to  those  preceding;  and  all  of  them  tiled  for 
record  on  the  same  day,  within  the  same  hour,  and  almost, 
indeed,  at  the  same  minute;  and  presented  for  record,  too, 
as  we  hold  the  jury  might  well  conclude,  by  the  defendant. 
How  could  the  jury  doubt,  under  such  circumstances,  as  to 
defendant's  intention  ?  To  make  it  one  transaction,  it  was 
not  necessary  that  all  of  the  creditors  should  have  been 
provided  for  in  the  same  instruments,  for  the  intention  «»f 
the  defendant  to  make  a  general  assignment,  and  at  the 
same  time  prefer  his  creditors,  contrary  to  the  express  pro- 
hibition of  the  statute,  could  as  well  be  accomplished  by 
executing  separate  instruments,  as  by  executing  one. 

We  have  before  stated,  that  these  are  the  only  questions 
of  fact  upon  which  there  could  be  any  doubt  as  to  the 
correctness  of  the  finding  of  the  jury.  The  question 
whether  one  creditor  was  preferred  over  anot!  er,  was  more 
legitimately  for  the  determination  of  the  court  than  the 
jury,  from  a  construction  of  the  instruments  themselves. 
It  is  a  proposition  so  plain  in  itsolf,  however,  that  no  preju- 
dice could  possibly  result  from  thus  submitting  it,  at  least, 
to  defendant.  Had  the  jury  found  otherwise  than  affirma- 
tively upon  it,  it  would  have  been  most  manifestly  errone- 
ous. 

It  may  be  suggested,  that  all  of  the  instruments,  except 
the  last,  were  mortgages :  that  no  trustee  is  named ;  and, 
therefore,  the  transaction  could  not  have  been  intended  as 
a  general  assignment,  and  that  it  should  not,  for  this  rea- 
son, be  so  construed.    To  this,  it  may  be  replied,  that  eadi 
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one  of  the  live  instruments,  (called  mortgages  in  the  re- 
cord), constitute  the  creditor  named  and  secured  therein,  a 
trustee  for  the  purpose  of  taking  possession  of  the  proper- 
ty named,  upon  certain  conditions,  and  selling  the  same  for 
the  purpose  of  paying  the  debt  named,  subject  always  to 
the  right  conferred  upon  other  creditors,  by  the  prior  in- 
struments.    Now,  it  is  true,  that  the  general  assignment  re- 
ferred to  in  the  Code,'  does   imply  the  intervention  of  a 
trustee ;  but  if  a  debtor  shall  undertake  to  dispose  of  all  of 
his  property  for  the  benefit  of  his  creditors,  giving  a  pref- 
erence, he  being  insolvent,  or  in  contemplation  of  insolven- 
cy, it  would  not  be  rendered  valid  as  against  the  creditors 
objecting  to  it,  by  the  fact  that  he  had  failed  to  name  and 
appoint  a  trustee,  as  contemplated  by  the  law.     And  it  is 
believed  that  what  is  said  upon  this  subject,  in  the  case  of 
Cowles  dk  Co,  v.  Ricketts^  1  Iowa,  582,  will  not  be  found  to 
conflict  with  this  position.     The  true  inquiry  is—  the  essen- 
tial and  important  issues  are — was  defendant,  at  the  time 
of  the  transfer,  insolvent,  or  did  he  contemplate  insolven- 
cy ?     Did  he  make  a  general  transfer  for  the  benefit  of  his 
creditors  ?     And  if  so,  then  was  it  made  for  the  benefit  of 
all  in  proportion  to  the  amount  of  their  respective  claims? 
If  not,  it  is  invalid.     The  fact  that  he  appoints  a  trustee, 
seems,  perhaps  in  most   insta*  ces,  to  fix  conclusively  the 
character  of  the  transaction  as  a  general   assignment.     If, 
however,  he  shall  do  that  which  is  prohibited  by  the  law, 
in  another  manner,  the  rights  of  creditors  are  not  changed. 
These  general  remarks  sufficiently  dispose  of  the  case, 
and  lead  to  the  conclusion  that  this  judgment  must  he  af- 
firmed.    Some  of  the  instructions,  taken  alone,  and  with- 
out reference  to  the  facts  of  the  case,  as  developed  by  the 
testimony,  may  be  subject  to  objection.     It  is  never  cor- 
rect, however,  to  thus  consider  them.     They  must  all  be 
viewed  together,  and  in  connection  with  the  case  made  by 
the  record.    Thus  viewed,  without  examining  them  in  de- 
tail, we  find  nothing  in  the.n,  of  which  defendant  has  rea- 
son to  complain. 
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The  position  of  defendant,  that  the  instructions  improp- 
erly place  the  bnrthen  of  proof  upon  him,  to  show  that  the 
attachment  was  wrongfully  sued  out,  is  untenable.  In  the  ^ 
first  place,  it  is  one  of  no  practical  importance  in  this  case, 
for  it  is  shown  aflSrraatively,  that  plaintiflfs  did  demand 
payment  or  security  of  their  debt,  before  suing  out  their 
attachment,  which  was  refused.  And  they  thus  showed 
affirmatively,  that  they  had  complied  with  the  law.  Upon 
the  other  part  of  the  issue,  that  defendant  had  no  property 
to  give,  so  far  as  the  argument  drawn  from  the  hardship 
of  the  case  is  concerned,  there  is  really  no  more  difficulty 
in  requiring  the  proof  to  come  from  one  party  than  an- 
other. 

But  then,  we  understand  the  rule  to  be,  that  if  plaintiffs 
made  the  affidavit,  filed  the  bond,  and  in  all  respects  com- 
plied with  the  law  in  procuring  their  attachment,  the  pre- 
sumption is,  that  it  was  rightfully  sued  out ;  and  if  defend- 
ant claims  that  it  was  wrongfully  issued,  the  burden  of 
proof  is  upon  him  to  establish  that  fact.  Not  that  he  must 
necessarily  do  it  by  positive  testimony — as,  for  instance,  by 
proving  positively  tliat  plaintiffs  did  not  demand  payment 
or  security,  or  that  he  did  not  refuse  to  pay  or  secure,  or 
thet  he  did  not  have  property ;  but  it  may  be  shown  by  the 
proof  of  such  facts  and  circumstances  as  tend  to  establish 
the  truth  of  what  he  asserts.  The  case  is  not  different 
from  ordinary  ones  in  practice,  and  the  same  rules  of  e\^- 
dence  apply. 

Whether  it  is  proper  to  allow  the  party  sued,  to  off-set 
the  damages  sustained  by  him,  by  reason  of  the  wrongful 
suing  out  of  the  attachment,  in  the  trial  of  the  princi- 
pal cause,  seems  not  to  have  been  made  a  question  in  the 
court  below,  or  here.  We  dispose  of  the  case,  therefore, 
upon  the  points  made,  without  intimating  an  opinion  as  to 
the  right  to  thus  litigate  the  question  of  damages. 

Judgment  affirmed. 
Vol.  VIII.— W 
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.Where  one  party  hires  himself  to  another  for  a  given  period  of  time,  and 
leaves  the  service  before  the  expiration  of  the  term,  without  any  fault 
on  the  part  of  the  employer,  the  former  may  recover  the  value  of  the 
services  performed,  as  upon  a  quantum  meruit^  without  showing  that  he 
performed  his  entire  contract,  or  that  he  left  the  service  of  his  employ- 
er, for  good  cause. 

But  in  such  a  case,  where  the  contract  is  broken  by  the  fault  of  the  party 
employed,  after  part  performance  has  been  received,  the  employer  is  en- 
titled, if  he  so  elect,  to  set  up  in  defense,  the  breach  of  the  contract, 
for  the  purpose  of  reducing  the  damages,  or  showing  that  nothing  is 
due,  and  to  deduct  what  it  will  reasonably  cost  to  procure  a  completion 
of  the  whole  service,  as  well  as  any  damages  sustained  by  reason  of  a 
non-fulfilment  of  the  contract. 

And  in  such  a  case,  if  it  is  found  that  the  damages  are  equal  to,  or  great- 
er than,  the  value  of  the  services  rendered,  and  that  the  employer,  hav- 
ing a  right  to  the  performance  of  the  whole  contract,  has  not  received 
any  beneficial  service,  the  employed  is  not  entitled  to  recover. 

Where  in  an  action  to  recover  for  work  done  and  performed,  it  appeared 
that  the  plaintiff  was  hired  by  the  defendant,  to  labor  for  him  for  the 
term  of  six  months,  and  that  he  left  the  service  of  the  defendant  at  the 
expiration  of  four  months,  and  thereupon  the  court  was  awaked  to  in- 
struct the  jury  as  follows :  'M.  If  the  plaintiff  hired  to  the  defendant 
for  the  term  of  six  months,  and  left  the  service  of  the  defendant,  with- 
out cause,  before  the  expiration  of  the  time,  he  has  no  claim  upon  the 
defendant  for  the  services  rendered.  2.  If  the  plaintiff  hired  to  the 
defendant  for  the  term  of  six  months,  and  left  the  service  of  the  de- 
fendant, without  cause,  before  the  expiration  of  the  time,  he  cannot  re- 
cover anything  for  his  services,  although  the  defendant  had  paid  plain- 
tiff a  part  of  his  wages,  during  the  continuance  of  the  service  " — which 
instructions  the  court  refused  to  give ;  Beld^  That  the  instructions  were 
properly  refused. 

Appeal  from  the  Clayton  District  Court 
Thursday,  April  7. 

The  plaintiff  sued  the  defendant,  before  a  justice  of  the 
peace,  for  sixty-four  dollars,  for  work  done  and  performed 
for  defendant,  at  his  instance  and  request.  The  defendant 
denied  owing  the  plaintiff  anything,  and  pleaded  a  set-off  uf 
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seven  dollars,  for  cash  paid  to  plaintift*.  On  the  trial  before 
the  justice,  judgment  was  rendered  for  the  defendant.  On 
appeal  to  the  district  court,  the  testimony  was  that  the  plain- 
tifi'was  hired  by  the  defendant  to  labor  for  him  for  the  term 
of  six  montlis,  and  left  the  service  of  the  defendant  at  the  ex- 
piration of  four  months. 

The  court  was  asked  by  the  defendant  to  charge  the  jury, 
that :  1.  If  the  plaintiff  hired  to  the  defendant  for  tlie 
term  of  six  months,  and  left  the  service  of  defendant,  without 
cause,  before  the  exi)iration  of  the  time,  he  has  no  claim  up- 
on the  defendant  for  the  services  rendered.  2.  If  the  plain- 
tiff hired  to  the  defendant  tor  the  terra  of  six  months,  and 
left  the  service  of  the  defendant,  without  cause,  before  the 
expiration  of  the  time,  he  cannot  recover  anything  for  his 
services,  although  the  defendant  had  paid  plaintiff  a  part  of 
his  wages,  during  the  continuance  of  the  service.  The  eowvt 
refused  so  to  charge  the  jury,  and  a  verdict  was  returned 
for  the  plaintiff  tor  $57,  for  which  judgment  was  rendered. 
The  defendant  appeals. 

Williams  <&  Peck  and  J.  O,  Crosby^  for  the  appellant,  ci- 
ted 1  Parsons  on  Contracts,  522,  and  cases  there  cited. 

Noble  dh  Drummond^  for  the  appellee,  relied  upon  Britton 
v.  Turner^  6  New  Hamp.,  497 ;  Epperly  v.  Bailey^  3  Ind., 
73  ;  Pierson  v.  McKHben,  5  lb.,  262  ;  Coe  v.  Smith,  4  lb., 
79  ;  Eyaer  v.  Weisgerher,  2  Iowa,  463 ;  Champlin  v.  Row- 
lty,^18  Wend.,  187;  Davis  v.  Fish,  1  G.  Greene,  406. 

Stocktox,  J. — We  think  the  instructions  were  rightfully 
refused.  If  the  parties  had  expressly  agreed,  that  if  the 
plaintiff  left  the  service  of  the  defendant,  before  the  expira- 
tion of  the  time  limited,  nothing  was  to  be  considered  as 
earned  by  him,  there,  could  be  no  doubt  that  the  plaintiff 
could  not  recover.  But  where  all  that  is  shown  is,  that  up- 
on an  agreement  to  labor  for  six  months,  the  plaintiff  labors 
four  months,  and  refuses  to  labor  any  longer,  and  sues  for  the 
value  of  the  labor  performed,  we  think  he  is  entitled  to  re- 
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cover,  as  upon  a  quantum  vieruit  /  and  need  not,  as  a  con- 
dition precedent,  first  show  that  he  had  performed  his  entire 
contract,  or  that  he  left  the  sei'vice  <jf  his  employer  upon 
good  cause. 

We  are  satisfied  with  the  rule  established  in  Brition  v. 
Turner^  6  N.  11.  481,  giving  its  full  weight,  for  the  protection 
of  the  employer  in  such  cases,  to  the  qualifying  rule,  that 
where  the  contract  is  broken  by  the  fault  of  the  party  em- 
ployed, attei*  part  performance  has  been  received,  the  em- 
ployer is  entitled,  if  he  so  elect,  to  put  the  breach  of  con- 
tract in  defense,  for  the  purpose  of  reducing  the  damages, 
or  showing  that  nothing  is  due,  and  to  deduct  what  it  will 
reasonably  cost  to  secure  a  completion  of  the  whole  service, 
as  well  as  any  damage  sustained  by  reason  of  the  non-ful- 
filment of  the  contract.  If,  in  such  case,  it  is  found  that  the 
damages  are  equal  to,  or  greater  than,  the  value  of  the  labor 
performed,  and  that  the  employer,  having  a  right  to  the  per- 
formance of  the  whole  contract,  has  not  received  any  benefi- 
cial service,  the  plaintiff  is  not  entitled  to  recover. 

Judgment  aflirraed. 


Williams  v.  Donaldson. 

Where  in  an  action  on  a  promissory  note,  given  in  part  payment  for  a  reap- 
er, in  which  the  defendant  claimed  a  set-off,  for  money  paid  on  said 
reaper,  at  the  time  of  its  delivery,  and  for  freight  and  charges  paid 
upon  the  same,  it  appeared  that  the  contract  for  the  sale  of  the  reaper, 
was  as  follows :  That  it  was  to  be  delivered  at  D.,  to  the  care  of  B.  k 
P.,  on  or  before  the  Ist  of  July,  1855;  that  defendant,  at  the  time  of 
the  delivery,  was  to  pay  §50,00,  and  the  freight  and  charges,  and 
$110,00  on  the  1st  of  March,  1856 ;  that  the  reaper  was  warranted  to  be 
of  good  materials — to  be  well  made — not  liable  to  get  out  of  order, 
with  careful  usage — and  to  be  capable,  with  one  man  and  a  good  team, 
of  cutting  and  raking  off,  and  laying  in  gavels,  for  binding,  from  twelve 
to  twenty  acres  of  grain  per  day  ;  that  the  machine  was  to  be  tried  at 
the  next  harvest ;  and  that  if  it  did  not  perform  as  warranted,  the  de- 
fendant was  to  store  and  safely  deliver  it  to  G.,  H.  k  Co.,  the  manufac- 
turers, or  their  agent,  kc.\  and  where  it  further  appeared  that  the  reap- 


Digitized  by  VjOOQ IC 


SUPREME  COURT  CASES.— 1859.  109 

Williams  ▼.  Donaldson. 

er  remained  in  the  possession  of  the  defendant,  and  bad  never  been  re- 
turned or  delivered  to  G.,  H.  k  Co.,  or  their  agent ;  and  where  the  jury 
rendered  a  verdict  for  the  defendant,  for  the  amount  of  his  set-ofF,  upon 
which  judgment  was  rendered  ;  Held^  1.  That  the  defendant  could  not 
keep  the  reaper,  and  at  the  same  time  recover  the  amount  paid  ;  2.  That 
the  verdict  was  erroneous. 

AVhere  in  an  action  on  a  promissory  note,  given  in  part  payment  for  a  reap- 
er, in  which  the  defendant  claimed  a  set-off,  on  the  ground  of  a  breach 
of  the  warranty  under  which  the  reaper  was  sold,  a  witness  for  the  de- 
fendant, on  cross-examination,  testified  that  after  the  reaper  was  deliv- 
ered, defendant  told  him  he  was  going  over  the  river  to  Rock  Island,  to 
get  some  castings  for  the  reaper,  and  thereupon  the  defendant  proposed 
to  prove  by  the  witness,  what  he  told  him  subsequently,  and  in  another 
conversation,  about  the  working  of  the  reaper,  with  the  castings  thus 
obtained,  which  evidence  was  admitted ;  Held,  That  the  evidence  was 
not  admissible  under  section  2399  of  the  Code. 

Parol  evidence  is  admissible  to  show  that  a  written  contract  is  void  for 
fraud,  or  the  like,  or  that  it  never  had  any  legal  existence  or  binding 
force;  and  such  evidence  does  not  infringe  upon  the  rule,  that  parol  evi- 
denceis  not  admissible  to  contradict,  varj',  or  add  to,  a  written  instru- 
ment. 

Appeal  from  the  Scott  District  Court. 

TiiuBSDAY,  April  7. 

This  action  was  brought  upon  a  promissory  note.  The 
answer  admits  the  execution  of  the  note,  but  says  it  was 
given  in  part  payment  for  a  reaper  sold  him  by  plaintift's 
agent ;  that  said  reaper  was  warranted  to  perform  in  a  cer- 
tain manner,  (which  the  pleader  sets  out),  and  avers  a 
breach,  and  an  ofier  to  return.  It  is  also  averred  that  the 
machine  was  wholly  worthless  and  unfit  for  use;  that  de- 
fendant refused  to  execute  the  note,  and  would  not,  but  for 
certain  representations  made  by  plaintiff*;  that  they  were 
calculated  to  deceive,  and  did  deceive,  said  defendant ;  that 
they  never  had  been  performed ;  and  that  defendant  was 
thereby  defrauded,  &c.  lie  also  pleads  a  setoflT.  The  rep- 
lication takes  issue  upon  all  the  matters  in  defense,  set  up 
in  the  answer.  Trial  and  verdict  in  favor  of  defendant,  to 
the  amount  of  his  set-off.    Motion  for  a  new  trial,  and  in 
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arrest  of  judgment,  overrnled,  and  judgment  on  the  ver- 
dict. Plaintiff  appeals.  The  other  material  facts  are  suf- 
ficiently stated  in  the  opinion  of  the  court. 

James  Grants  for  the  appellant. 

Cook^  Dillon  cfe  Lindley^  for  the  appellee. 

Wright,  C.  J. — The  contract  for  the  sale  of  the  reaper, 
is  contained  in  a  written  or  printed  order,  signed  by  de- 
fendant, directed  to  plaintiff  or  his  agent — the  material 
parts  of  which  are  as  follows:  It  was  to  be  delivered  at 
Davenport,  to  the  care  of  Burrows  &  Prettyman,  on  or 
before  the  first  of  July,  1855 ;  defendant  was  to  pay  freight 
and  charges ;  $50  at  the  time  of  delivery,  and  $110  on  the 
first  of  March,  1856.  Said  machine  was  warranted  to  be 
of  good  materials — to  be  well  made — not  liable  to  get  out 
of  order,  under  careful  usage — and  to  be  capable,  with  one 
man  and  a  good  team,  of  cutting  and  raking  off,  and  laying 
gavels  for  binding,  from  twelve  to  twenty  acres  of  grain  a 
day.  The  machine  was  to  be  tried  at  the  next  harvest, 
(that  of  1855),  and  if  it  did  not  perform  as  warranted,  the 
defendant  was  to  store  and  safely  deliver  it  to  Gansou, 
Huntly  &  Co.,  or  their  agent,  (subject  to  refunding  the  fit- 
ty  dollars  paid.)  If  it  did  perform  as  warranted,  defend- 
ant was,  when  called  upon  by  G.,  H.  &  Co.,  or  their 
agent,  to  execute  his  note  for  $110,  with  interest,  payable 
on  the  first  of  March,  1856.  The  note  for  the  $110  was  ex- 
ecuted on  the  20th  of  July,  1855,  and  is  the  one  sued  on 
in  this  case.  Defendant  pleads  as  a  set-off,  the  fifly  dol- 
lars paid  at  the  time  of  the  delivery  of  the  machine,  and 
the  freight  and  charges  advanced,  and  for  this  amount  re- 
covered judgment. 

This  much  of  the  verdict  and  judgment  was  most  clearly 
erroneous.  There  was  no  testimony  tending  to  show,  or 
from  which  the  jury  could  possibly  have  inferred,  that  the 
machine  had  been  returned,  or  delivered  to  the  persons 
named  in  the  contract,  or  their  agent.     On  the  contrary,  it 
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is  a  iact  indubitably  eetablished,  that  the  machine,  at  the 
time  of  the  trial,  still  remained  in  the  possession  of  the  de- 
fendant. The  only  offer  he  ever  made  to  return  was  to 
Burrows  &  Prettyman.  They,  at  the  time,  denied  being 
agents  for  Ganson,  Huntly  &  Co.;  and  there  is  nothing  to 
show  that  they  were.  So  far  as  the  order  itself  tends  to 
place  them  in  the  capacity  of  agents,  they  were  acting  as 
much  for  defendant,  as  his  warehouseman,  as  for  the  other 
party.  Under  these  circumstances,  he  had  no  right  to  re- 
cover the  money  paid.  '  lie  could  not  keep  the  machine, 
and  at  the  same  time  recover  the  amount  paid.  To  recov- 
er this,  his  contract  required  that  he  should  within  a  reas- 
onable time,  deliver  the  machine  to  Ganson,  Huntly  &  Co., 
or  their  agent.  An  offer  to  deliver,  and  refusal  to  receive, 
would,  of  course,  excuse  him,  and  authorize  a  recovery. 
But  the  delivery  or  offer  must  have  been  made  to  some  one 
authorized  to  receive  it.  Of  this  there  was  no  proof  what- 
ever, and  80  much  of  the  judgment,  at  least,  must  be  re- 
versed. 

A  witness  for  defendant,  on  cross  examination,  testified, 
that  after  the  machine  was  delivered,  defendant  told  him 
he  was  going  over  to  Rock  Island  to  get  some  castings  for 
the  reaper.  Defendant  then  propose  to  prove  by  the  wit- 
ness, what  he  had  told  him  subsequent  to  this,  and  in  an- 
other conversation,  about  the  working  of  the  machine  with 
the  castings  thus  obtained.  Plaintiff  objected  to  this  sec- 
ond conversation ;  the  objection  was  overruled,  and  the 
witness  proceeded  to  derail  the  same,  to  which  plaintiff  ex- 
cepted. 

This  was  error.  The  law  is,  that  when  part  of  a  decla- 
ration, conversation,  or  writing  is  given  in  evidence  by  one 
party,  the  whole  on  the  same  subject  may  be  inquired  into 
by  the  other — as  when  a  letter  is  read,  all  other  letters  on 
the  same  subject,  between  the  same  parties,  may  be  given. 
"When  a  detached  declaration,  conversation,  or  writing  is 
given  in  evidence,  any  other  declaration  or  writing,  which 
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is  necessary  to  make  it  fully  understood,  or  explain  the  same, 
may  also  be  given  in  evidence.     Code,  section  2399. 

The  tirstpart  of  this  provision  refers  evidently  to  giving 
all  of  a  conversation  on  the  same  subject  in  evidence, 
where  a  part  has  been  elicited  by  one  party — such  conver- 
sation being  entire,  and  not  made  up  of  detached  parts. 
Thus,  if  a  witness  shall  detail,  in  answer  to  plaintiff's  in- 
terrogatories, what  a  defendant  told  him  as  to  the  claim 
made  against  him  in  the  plaintiff's  action,  defendant  has 
a  right,  on  cross-examination,  to  inquire  into  what  else  he 
said  at  the  same  time,  upon  that  subject.  The  second  part 
of  the  section  relates  to  detached  declarations  or  conversa- 
tions ;  and  in  order  to  give  any  other  than  that  one  first  in- 
troduced, in  evidence,  that  proposed  must  be  necessary  to 
make  the  first  fully  miderstood,  or  to  explain  it. 

The  testimony  in  this  case  was  admitted,  we  suppose, 
under  the  second  clause.  It  could  not  have  been  under  the 
first,  for  there  is  no  pretense  for  the  position  that  the  sec- 
ond was  a  part  of  the  first  conversation.  The  parties  had 
separated — the  conversation  had  closed — and  sometime  af- 
terward, defendant  told  him  him  about  the  working  of  the 
machine.  Was  the  second  conversation  necessary,  then, 
to  explain  or  make  fully  understood,  the  first  ?  Certainly 
not,  in  any  fair  sense.  What  was  the  fact  detailed  in  the 
first  instance  ?  Nothing  more  than  that  defendant  was  go- 
ing to  Rock  Island  for  castings  for  his  reaper.  The  work- 
ing, or  non-working  of  the  machine,  was  not  the  subject  of 
conversation.  To  prove,  then,  that  the  defendant  after- 
wards said  that  his  machine  did  not  work  with  these  cast- 
ings— did  not  explain,  or  make  more  fully  understood,  what 
was  first  said.  What  ho  said  in  the  first  conversation  was 
just  as  fully  understood  when  it  was  closed,  as  it  was  from 
any  supposed  explanation  derived  from  the  second.  Dough- 
ei'ty  V.  Posegate^  3  Iowa,  88. 

The  order  for  the  machine  was  given  in  May,  1855,  and 
it  was  received  in  time  for  the  harvest  of  that  year.  Dur- 
ing that  harvest,  and  while  the  defendant  was  using  the 
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reaper,  he  was  applied  to  for  the  note.  The  person  apply- 
ing was  the  agent  for  tlie  payee,  who  was  one  of  the  pa- 
tentees. Ganson,  Huntly  &  Co.,  were  the  manufacturers. 
Several  days  elapsed  atter  the  agent  first  visited  the  de- 
fendant, before  the  note  was  given.  He  called  two  or  three 
times ;  several  trials  were  made  with  the  machine  under  his 
supervision ;  and  some  changes  or  repairs  were  made  by 
him,  or  at  his  suggestion.  Defendant  complained  of  the 
working  of  the  reaper;  that  it  did  not  answer,  and  some 
representations  were  made  by  the  agent,  as  to  its  future 
working  and  usefulness.  They  talked  about  giving  the 
note,  and  one  witness  says  that  the  agent  told  defendant 
that  he  would  make  the  machine  work,  and  defendant  said 
if  he  did,  he  would  take  it^— that  he  did  not  mean  to  give 
a  note  and  pay  it,  if  the  machine  did  not  work.  The  agent 
said  that  there  would  be  no  difficulty  about  that,  and  wit- 
ness understood  that  if  the  machine  did  not  work,  the  note 
was  not  to  be  paid.  Other  testimony  bearing  upon  the 
same  subject  was  introduced.  Testimony  was  also  intro- 
duced to  show  that  the  machine  did  not  work  well,  both 
before  and  atter  the  note  was  given ;  and  during  the  har- 
vest of  1855,  as  well  as  that  of  1866.  To  all  such  evi- 
dence plaintiflF  objected,  upon  the  ground  that  it  varied  the 
written  contract.  The  objection  was  overniled,  and  he  ex- 
cepted. Instructions  were  asked  by  him  upon  the  same 
subject,  which  were  refused,  and  others  given,  to  which  he 
excepted ;  and  thus  we  have  raised  the  third  question  in 
the  case,  and  the  one  to  which  most  of  the  argument  has 
been  directed. 

There  is  no  controversy  as  to  the  rule  that  parol  evi- 
dence is  not  admissible  to  contradict,  vary,  or  add  to,  a 
written  instrument.  This  rule  is  not  infringed,  however, 
by  another,  which  recognizes  an  exception  just  as  well  estab- 
lished, that  it  may  be  shown  by  parol,  that  the  instrument 
is  altogether  void  for  fraud,  or  the  like ;  or  that  it  never  had 
a  legal  existence,  or  binding  force.  Fraud  is  shown,  not  to 
vary,  contradict,  or  add  to,  the  writing,  but  to  show,  that 
YoL.  VIIL— 15 
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as  between  the  parties,  it  never  had  any  legal  life  or  es- 
sence. Boimnan  v.  Torr^  3  Iowa,  571.  Cases  of  fraud 
and  mistake  form  exceptions  to  the  general  rule,  which  ex- 
cludes parol  evidence  to  control  or  vary  the  written  con- 
tract ;  and  though  exceptions,  tiiey  stand  upon  as  sound 
policy  as  the  rule  itself.  Ring  v.  Aslncort/i  et  aL,  3  Iowa,  452. 
So,  also,  the  want  of  consideration  may  be  proved,  to  show 
that  the  agreement  is  not  binding.  1  Greenl.  Ev.,  section 
284.  Neither  is  the  rule  infringed,  by  the  admission  of 
oral  evidence,  to  prove  a  new  and  distinct  agreement,  upon 
a  new  consideration,  whether  it  be  as  a  substitute  for  the 
old,  or  in  addition  to,  or  beyond  it.  1  Greenl.  Ev.,  sec 
303.  And  thus  it  will  be  found,  that  numerous  exceptions 
exist  which  are  well  settled,  but  that  they  by  no  means  im- 
pair the  force  or  policy  of  the  rule  itself.  None  of  these 
exceptions,  however,  justify  the  admission  of  testimony 
changing  the  time  or  manner  of  payment — as  that  a  note 
on  its  face  payable  in  money,  was  to  be  discharged  in  pro- 
fessional services.  5  Georgia,  373.  Or  that  a  note  paya- 
ble on  demand,  was  not  to  be  paid  until  after  the  maker's 
death.  3  Barn.  &  Aid.,  233.  Or  a  warranty  as  to  equality 
not  included  in  the  written  contract.     12  East,  11. 

If  the  case  before  us  falls  under  the  nile  last  stated,  then 
the  testimony  should  have  been  rejected.  This,  however, 
is  not  our  view  of  it.  By  the  terms  of  the  written  order, 
the  defendant  was  to  give  his  note  for  the  balance  of  the 
purchase  money,  if  the  reaper  performed  as  warranted,  and 
not  otherwise.  To  determine  whether  it  answered  the 
warranty,  the  machine  was  to  be  tested  at  the  harvest  then 
approaching.  During  this  harvest,  the  payee  (or  what  is 
the  same  thing,  his  agent),  appears,  and  they  have  several 
conversations  as  to  its  working.  It  is  evident  that  at  this 
time  the  defendant  was  not  satisfied  with  its  operation. 
From  the  testimony  tlie  jury  could  legitimately  infer,  that 
he  denied  that  it  fulfilled  the  requirements  of  the  contract 
— as,  also,  that  it  did  not,  in  fact.  Experiments  were  made, 
and  the  defendant,  as  the  jury  might  fairly  conclude,  was 
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Still  dissatisfied ;  and  during  all  this  time  the  agent  makes 
the  representations  detailed,  as  to  the  character  of  the  reap- 
er, and  as  to  the  effect  of  giving  the  note.  Xow,  none  of 
these  representations  amounted  to  any  warranty  not  already 
included  in  the  contract.  They  did  not  add  to,  vary,  or 
contradict  the  written  instrument.  The  giving  of  the  note? 
unexplained,  would  be  conclusive  evidence  that  the  ma- 
chine answered  the  warranty — that  it  had  been  tried,  and 
had  been  found  in  all  respects  such  as  was  recjuired  by  the 
contract.  If  it  is  shown,  however,  that  defendant  was  in- 
duced to  give  the  note  before  the  trial  had  been  sufficient- 
ly made ;  that  there  was  no  waiver  thereby  on  his  part,  of 
his  rights  under  the  contract ;  and  that  notwithstanding  the 
execution  of  the  note,  his  liability  was  to  be  tested  by  the 
terms  of  the  original  contract,  the  showing  of  these  facts, 
does  not  contradict  the  written  agreement,  nor  violate  any 
rule  of  evidence.  Suppose  the  note  had  been  given  as 
soon  as  the  machine  was  delivered,  and  before  any  trial  had 
been  made ;  and  it  was  shown  that  the  payee  had  induced 
the  giving  of  it,  by  representing,  in  the  very  language  of 
the  written  agreement,  that  if  the  machine  did  not  per- 
form as  warranted,  the  note  was  to  be  returned,  or  was  not 
to  be  paid ;  and  it  was  also  shown  that  it  had  been  fairly 
tested,  as  required  by  the  contract,  and  was  worthless,  could 
it  be  claimed  that  such  evidence  contradicted  the  writing. 
It  seems  to  us  not.  And  no  more  would  it,  if  the  same 
thing  should  take  place  before  the  trial  was  fully  made. 

We  do  not  say  that  the  testimony  warranted  the  conclu- 
sion, that  the  note  was  obtained  under  the  circumstances, 
claimed  by  defendant.  We  only  hold  that  the  testimony 
was  not  improperly  received.  Its  effect  was  another  thing, 
and  as  to  that,  we  need  say  nothing  at  this  time,  as  the  case 
must  be  reversed  on  grounds  heretofore  noticed. 

The  views  above  expressed,  indicate,  perhaps  sufficiently, 
onr  ideas  upon  the  main  question  raised  in  the  case.  The 
instructions  are  very  lengthy,  and  to  take  them  up  sepa- 
rately  would  unreasonably  extend  this  opinion.     In  the 
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main,  we  have  no  hesitation  in  saying,  that  they  state  the 
law  correctly.  So  far  as  they  relate  to  the  question  of  fraud, 
there  is  but  little,  if  any,  ground  in  the  testimony,  upon 
which  to  predicate  them.  We  could  not  say,  however,  that 
they  were  so  entirely  inapplicable,  as  were  those  in  the 
case  of  Moffett  v.  Cresler^post^  122,  as  to  jnstity  their  refu- 
sal, if  asked. 

Judgment  reversed. 


Cain  v.  Devitt. 

Where  in  a  suit  commenced  before  a  justice  of  the  peace,  the  original  no- 
tice informed  the  defendant,  that  the  plaintiff  claimed  of  him  a  certain 
sum,  as  money  due  her  for  the  labor  of  her  son,  A.,  and  that  the 
amount  claimed,  was  justly  due  her  as  the  balance  of  accounts  for  said 
labor  of  her  son  ;  Held^  That  the  original  notice  sufficiently  stated  the 
plaintiff's  cause  of  action ;  and  that  there  was  no  error  in  permitting 
the  plaintiff,  in  the  absence  of  a  bill  of  particulars,  to  give  evidence 
under  it,  to  show  an  indebtedness  to  her  from  defendant,  for  the  work 
of  her  son,  A. 

Under  the  Code,  the  mother,  as  the  natural  guardian  of  the  person  of  a 
minor  son,  where  the  father  is  dead,  is  entitled  to  recover  for  the  servi- 
ces of  the  son. 

Where  in  an  action  by  a  widow,  to  recover  for  the  services  of  her  minor 
son,  the  defendant  asked  the  court  to  instruct  the  jury  as  follows : 
**  That  the  mother,  on  the  death  of  the  father,  is  not  entitled  to  recover 
for  the  earnings  of  her  minor  child,  and  cannot  maintain  an  action 
therefor  in  her  own  name,"  which  instruction  the  court  refused  to  give  ; 
Held.  That  the  instruction  was  properly  refused. 

Where  there  is  nothing  in  the  testimony  in  a  cause,  to  justify  the  assump- 
tion on  which  instructions  asked,  are  predicated,  they  may  be  properly 
refused. 

Appeal  from  tlie  Clinton  District  Court 

Thursday,  Apbil  7. 

This  action  was  commenced  by  a  widow,  before  a  justice 
of  the  peace,  to  recover  for  the  services  of  her  minor  son. 
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and  taken  by  appeal  to  the  district  court.  The  original  no- 
tice was  served  upon  the  defendant,  and  informed  him  that 
the  plaintiff  claimed  of  him  $66,50,  as  money  due  her  for 
the  labor  of  her  son  Anthony,  and  that  the  above  amount 
was  justly  due  her  as  the  balance  of  accounts  for  said  labor 
of  her  son.  Judgment  for  the  plaintiff,  and  defendant  ap- 
peals. The  other  material  facts  are  stated  in  tlie  opinion  of 
the  court. 

A.  li.  Cotton^  for  the  appellant,  upon  the  point  that  the 
mother  could  not  recover  for  the  earnings  of  her  minor 
child,  cited  Pray  v.  Gorham^  31  Maine  (3  Red.,)  240 ;  Jm- 
nes8  V,  Emerson^  15  Xew  Ilarap.,  486 ;  Co-inmonwealth  v. 
Murray^  4  Binney,  487;  2  Kent  Com.,  193  ;  1  Parsons  on 
Cont.,  256,  257  and  note ;  1  Black.  Com.,  453. 

Cook^  DUlon  cfe  Lindley^  for  the  appellees. 

The  appellant,  to  estabUsh  the  proposition  that  the  mother 
has  no  legal  right  to  recover  for  the  service  of  her  son,  cites 
Pray  v.  Gorham^  31  Maine,  240.  That  case,  as  the  court 
will  see  on  examination,  was  decided  with  reference  alone  to 
certain  sections  of  the  statute  of  that  state.  He  also  cites 
Jennet  v.  Emerson^  15  N.  II.,  486.  This  case  was  decided 
on  the  ground  that  the  child  was  emancipated  by  misfortune, 
the  parent  being  a  pauper,  which  admits  that,  otherwise,  she 
would  have  the  right  to  recover  for  the  services  of  her  child. 
The  case  of  Commonwealth  v.  Mun^ay^  4  Binney,  487,  is 
also  referred  to.  That  case  is  decided  with  reference  to  the 
power  of  Congress  to  contract  with  a  minor,  so  that  even  he 
cannot  avoid  the  contract.  And  Bbeckenridoe,  Justice, 
puts  it  somewhat  on  the  particular  circumstances  of  the  case. 
The  boy  was  sickly — could  not  work  at  his  trade — agoing  to 
sea  was  good  for  him ;  and,  in  such  a  case,  says  that  Judge, 
the  court  will  interpose.  Reference  is  also  made  to  1  Black- 
stone,  453.  The  remark  there,  in  parenthesis,  is  but  a  loose 
expression,  and  evidently  refers  to  the  time  when  the  father 
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and  mother  are  both  living.  In  Nightingale  v.  Withington^ 
15  Mass.,  272,  Parker,  Judge,  says :  "  Generally,  the 
father,  and  in  ease  of  his  death,  the  mother,  is  entitled  to 
the  earnings  of  their  minor  children.  See  Benson  v.  Hem^ 
ingionj  2  Mass.,  113.  In  16  Mass.,  139,  Wilde,  Justice^ 
says :  "  The  mother,  after  the  death  of  the  father,  remains 
the  head  of  the  family.  8he  has  the  like  control  over  the 
minor  children  as  he  had  when  living."  Woodbury,  Jus- 
tice, in  Gale  v.  Parrot^  1  N.  II.,  28,  says :  "  The  general 
right  of  parents  to  recover  for  the  services  of  their  minor 
children,  cannot  be  contested."  And  the  court  say,  in  4  N. 
11.,  95 :  "  By  the  common  law,  and  independent  of  the 
statute,  such  children  are  entitled  to,  and  have,  a  perfect 
right  to  support  from  their  parents;  and  correlative  to  this 
duty,  is  the  right  of  the  parents  to  the  services  of  their  chil- 
dren, so  long  as  they  remain  under  their  control."  But, 
without  going  through  the  whole  range  of  authority  on  tliis 
subject,  we  will  call  the  attention  of  the  court  to  a  few  sec- 
tions of  the  Code  of  Iowa,  to  show,  that  in  this  state,  tlie 
mother  may  recover  for  the  services  of  her  minor  child,  the 
father  being  dead.  By  sec.  1490,  it  is  provided  that  when 
the  minor  has  been  paid  for  his  services,  "  the  parent  or  guar- 
dian cannot  recover  therefor  a  second  time."  It  does  not 
say,  "  the  father  or  guardian."  Can  the  guardian  of  the 
person  of  a  minor  sue  for  his  services  ?  The  answer  mu^t 
be  in  the  affirmative.  If  so,  then  the  mother  can  sue,  be- 
cause she  is  a  parent ;  and  the  guardian  of  the  person  has  no 
more  power  and  control  over  the  person  than  the  parent  has. 
See  section  1498  of  the  Code.  That  section  does  not  say 
that  the  guardian  has  the  same  power  and  control  that  the 
father  would  have,  but "  that  the  parents  would  have,  if  liv- 
ing." See,  also,  sections  1491, 1492, 1493, 1494  of  the  Code, 
all  of  which  show  conclusively  that  the  legislature  intended 
that,  the  father  beitig  dead,  the  mother  succeeded  to  all  his 
rights  and  control  over  their  minor  children.  In  conclusion, 
we  wish  to  refer  the  court  to  2  Kent's  Com.,  (6th  ed.),  192. 
He  says :     "  There  can  be  no  doubt  that  tliis  right  of  the 
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father  is  perfect  while  the  child*  is  under  the  age  of  fourteen 
vearR.  But  as  the  father's  guardianship  by  nature  continues 
until  the  cliild  has  arrived  to  full  age,  and  as  he  is  entitled  by 
statute  to  constitute  a  testauientaiy  guardian  of  the  person 
and  estate  of  his  children,  until  they  are  of  the  age  of  twen- 
ty-one, the  inference  would  seem  to  be  that  he  was,  in  con- 
templation of  law,  entitled  to  the  custody  of  the  persons,  and 
to  the  value  of  the  services  and  labor  of  his  children  during 
their  minority."  Now,  this  argument  applies  to  the  case  at 
bar  precisely,  for,  by  section  1491,  if  the  father  dies,  the 
mother  becomes  the  guardian  by  nature.  By  section  1492, 
she  may,  by  will,  appoint  a  guardian  ;  and  by  section  1494, 
she  may  appoint  a  guardian  to  take  charge  of  the  property 
of  the  minor.  The  remarks  of  Chancellor  Kent,  above  quo- 
ted, are  applicable  to  this  case,  in  every  particular,  and  con- 
clusively establish  our  position,  that  in  such  case  the  mother 
may  recover,  under  the  Code  of  Iowa. 

Stockton,  J. — ^To  insure  a  trial  in  the  district  court  upon 
appeal,  on  the  same  cause  of  action  that  was  tried  before  the 
justice,  the  law  requires  that  the  justice  shall  file  in  the  oflSce 
of  tlie  clerk  of  the  district  court,  all  the  original  papers  rela- 
ting to  the  suit,  with  a  transcript  of  the  entries  on  his  docket. 
Code,  section  2336.  Because  the  bill  of  particulars  was  not 
marked  "  filed,"  by  the  justice,  the  defendant  objected  to  the 
same  being  read  to  the  jury,  and  the  objection  was  sustained 
by  the  court.  When  the  plaintiff  then  attempted  to  intro- 
duce evidence  to  prove  an  indebtedness  to  her  from  the  de- 
fendant, the  latter  objected  to  any  evidence  being  given  to 
the  jury,  on  the  ground  that  there  was  no  bill  of  particulars 
on  file,  nor  anything  in  the  record,  to  show  on  what  cause  of 
action  the  suit  was  brought.  This  objection  was  overruled, 
and  we  think  rightly.  The  original  notice  sufficiently  stated 
the  plaintifit'^s  cause  of  action,  and  there  was  no  error  in  per- 
mitting the  plaintiff,  in  the  absence  of  a  bill  of  particulars, 
to  give  evidence  under  it  to  show  an  indebtedness  to  her 
from  defendant,  for  the  work  of  her  son,  Anthony. 
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The  more  important  question  in  the  canse  arises  mider  the 
instructions  of  the  court,  as  to  the  right  of  the  mother  to  re- 
cover for  tlie  services  of  lier  minor  son.  The  plaintiff  is  a 
widow,  and  brought  this  suit  to  recover  for  the  work  and  la- 
bor of  her  son,  under  the  age  of  twenty- one  years.  The 
testimony  does  not  show  that  the  son  resided  with  the 
mother,  or  received  his  support  and  maintenance  from  her. 
It  shows,  however,  sufficiently  that  the  son,  who  was  nine- 
teen yeai*s  of  age  at  the  time,  was  subject  to  the  control  of 
his  mother,  and  obeyed  her  directions  as  to  when,  and  with 
whom,  he  should  labor.  The  court  refused  to  charge  the 
jury,  as  requested  by  defendant,  that  the  mother,  on  the 
death  of  the  father,  is  not  entitled  to  recover  for  the  earnings 
of  her  minor  child,  and  cannot  maintain  an  action  therefor 
in  her  own  name." 

In  the  absence  of  statutory  regulation,  the  right  of  the 
father  to  the  earnings  of  his  minor  children  results  from  his 
obligation  to  support  them.  The  right  and  the  obligation  go 
together.  The  authorities  are  not  uniform  upon  the  question 
whether  this  right  and  obligation  devolve  upon  the  mother, 
at  the  father's  death.  The  weight  of  authority  would  seem 
to  indicate,  that  at  common  law,  they  do  not.  1  Parson's 
Contracts,  259,  note.  By  our  statute,  the  father  is  made  the 
natural  guardian  of  the  person  of  his  minor  child  ;  in  case 
of  his  death,  the  mother,  unless  in  case  of  some  disqualifica- 
tion, becomes  such  guardian.     Code,  sec.  1491, 1492. 

Our  laws  makes  the  distinction  of  guardians  of  the  per- 
son, and  guardians  of  the  property  of  minors.  Where  a 
minor  has  property  not  derived  from  the  parents,  the  county 
court  is  required  to  appoint  a  guardian  to  manage  said  prop- 
erty. And  such  guardian  is  required  to  give  bond  and  secu- 
rity to  the  approval  of  the  court.  The  guardian  of  the  per- 
son of  the  minor  :s  not  required  to  give  such  bond ;  and 
whether  appointed  by  the  will  of  the  natural  guardian,  or, 
in  the  absence  of  such  will,  by  the  county  court,  such  guar- 
dian has  the  same  power  and  control  over  the  person  of  the 
minor,  that  the  parents  would  have,  if  living.  Code,  section 
1498. 
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We  think  it  results  conclusively  from  these  provisions  of 
the  Code,  that  the  mother,  as  the  natural  guardian  of  the 
person  of  the  minor  son,  where  the  father  is  dead,  is  entitled 
to  recover  for  his  services. 

Exceptions  may  exist  to  this  rule,  but  they  are  to  be  deter- 
mined by  the  circumstances  of  each  case.  Where  the  son 
df>e9  not  live  with  the  mother,  or  where  she  does  not  exer- 
cise her  right  to  control  him,  the  son  may  be  entitled  to  re- 
ceive, himself,  the  wages  of  his  lab..r;  and  the  consent  of 
the  mother,  in  such  case,  may  be  inferred  from  slight  cir- 
cumstances. Gale  v.  Parrot^  1  N.  H.,  28.  An  agreement 
by  the  father,  to  relinquish  to  the  child  the  right  he  would 
otherwise  have  to  his  services,  and  to  receive  his  wages,  may 
be  inferred  from  the  circumstances  of  his  leaving  him  to 
manage  his  own  affairs,  and  make  and  execute  his  own  con- 
tracts, for  a  considerable  time.  Jeiiny  v.  Alden^  12  Mass., 
375;  Conover  v.  Cooper^  3  Barb.,  115.  There  is  nothing  in 
this  case,  to  indicate  tliat  it  should  not  be  governed  by  the 
general  rule. 

The  objection  made  to  a  portion  of  the  testimony,  that  it 
showed  a  partnership  between  the  minor  son  and  one  Logan, 
in  the  work  of  "  breaking  prairie  "  for  the  defendant,  we 
think,  was  properly  overruled.  The  evidence  does  not  ne- 
cessarily prove  any  such  partnership,  and  it  is  not,  therefore, 
necessary  for  us  to  decide  what  would  have  been  the  plain- 
tiff's rights  in  the  premises,  had  such  fact  been  shown. 

Wo  may  say  further,  in  conclusion,  that  some  of  the  in- 
structions asked  by  the  defendant,  and  refused  by  the  court, 
seem  to  us  proper  enough  to  have  been  given  in  a  case  where 
they  were  relevant  to  the  facts  proved.  There  is  nothing, 
however,  in  the  testimony  to  justify  the  defendant  in  the  as- 
sumption on  which  the  instructions  asked  and  refused,  are 
predicated — that  the  minor  son  was  the  real  party  in  inter- 
est— that  he  contracted  to  do  the  work  for  the  defendant  on 
his  own  account— or  that  he  was  not  living  with  his  mother, 
and  maintained  by  her,  partly  at  least,  from  the  proceeds  of 
Vol.  VIIL— 16 
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his  labor.     The  instructions  asked,  therefore,  were  properly 

refused. 

Judgment  aflSrmed. 


!M0FFITT   V.    CkESSLER. 

There  is  no  error  in  refusing  to  give  an  instruction  asked  for,  however  cor- 
rect or  applicable  it  maj^  be,  when  the  same  instruction  substantially, 
has  been  previously  given  by  the  court. 

To  bind  a  principal,  by  the  representations  of  a  third  person,  the  agency 
of  such  third  person,  must  be  sho\frn  otherwise  than  by  proof  of  his 
declarations. 

To  give  an  instruction  upon  a  state  of  facts  not  proven,  is  calculated  to 
mislead  and  confuse  the  jury,  and  is  error. 

An  instruction  to  a  jury,  upon  a  mere  abstract  proposition  of  law,  refer- 
ring in  no  way  to  either  the  evidence  or  issues  made,  and  which  has  not 
misled  the  jury,  to  the  prejudice  of  the  party  complaining,  will  not  war- 
rant the  granting  of  a  new  trial ;  but  where  the  instruction  has  a  ten- 
dency to  make  an  erroneous  impression  upon  the  jurj*,  and  mislead 
them  in  their  views  of  the  case,  a  new  trial  should  be  granted. 

Appeal  from  the  Scott  District  Court 
Thursday,  April  7. 

Plaintiff  sues  as  the  assignee  of  a  promissory  note,  made 
to  one  John  R.  Moflit.  The  defendant  admits  the  making  of 
the  note,  but  sets  up  that  it  was  given  for  a  threshing  ma- 
ciiine — that  said  machine  was  wan-anted — that  the  warran- 
ty, as  well  as  the  consideration,  had  failed — that  the  note 
was  obtained  by  the  fraud  of  the  payee,  who,  in  order  to  in- 
duce defendant  to  execute  the  same,  made  certain  false  and 
fraudulent  representations,  which  were  known  to  be  false, 
and  which  were  intended  to,  and  did,  deceive  said  defend- 
ant; and  that  said  note  was  assigned  atler  it  became  due,  or 
was  still  the  ])roperty  of  the  payee.  The  replication  denies 
all  the  new  matter  contained  in  the  answer.  Trial,  and  ver- 
dict for  defendant ;  motion  for  a  new  trial  overruled,  and 
judgment  on  the  verdict.    Plaintiflf  appeals. 
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James  Grant^  for  the  appellant. 

Cook^  Dillon  cfe  Lindley^  for  the  appellee. 

Wright,  C.  J. — The  bill  of  exceptions  embodies  all  the 
testimony  given  to  the  jury,  and  from  this  it  is  pretty  clearly 
shown,  that  the  plaintiff  took  the  note  after  it  was  due,  and 
that  he  does  not,  therefore,  stand  in  the  position  of  an  inno- 
cent holder.  Indeed,  we  do  not  understand  it  to  be  claimed 
by  the  appellant,  that  he  stands  in  any  better  attitude  than 
would  the  paj-ee,  if  suit  had  been  brought  in  his  name.  We 
should,  therefore,  treat  the  case  as  if  John  E.,  instead  of 
John  N.  Moffitt,  was  the  plaintiff. 

It  seems  that  one  Crary,  as  agent  for  Moffitt,  sold  defend- 
ant, in  1856,  a  machine,  known  as  "  Moffitt's  Patent  Im- 
proved Grain  Separator,"  for  from  $350  to  $400.  Crary 
made  some  representations  as  to  the  character  of  the  ma- 
chine and  its  capacity,  and  warranted  it  to  perform  as  repre- 
sented. It  was  tried,  and  did  not  answer  the  purpose.  It 
was  repaired  frequently  at  the  expense  of  plaintiff.  This 
was  during  the  year  1855.  On  the  14th  of  June,  1856,  de- 
fendant executed  this  note,  which  is  for  the  sum  of  three 
hundred  dollars.  What  was  said  at  the  time  of  its  execution 
— what  inducements  were  held  out — what  representations 
were  made,  there  is  nothing  to  show.  On  the  same  day,  the 
payee  gave  defendant  an  order  to  Owen,  Lane&  Dyer,  ma- 
chinists, in  Rock  Island,  Illinois,  directing  them  to  repair 
the  thresher  in  the  best  manner,  and  charge  to  the  account  of 
the  drawer.  This  order  was  presented,  and  O.,  L.  &  D.  re- 
ixised  to  make  the  repairs.  Certain  statements  made  by 
Crarj^,  and  O.,  L.  &  D.,  were  objected  to  by  the  plaintiff, 
and  the  objection  overruled. 

The  plaintiff  asked  the  court  to  instruct  the  jury,  that  the 
agency  of  Crary  must  be  proved  by  other  evidence,  than  his 
sole  declarations  that  he  was  such  agent.     The  same  instruc- 
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tion  was  asked  as  to  the  declarations  and  statements  of  Owen, 
Lane  &  Dyer,  and  refused. 

There  was  no  error  in  refusing  the  instruction  as  to  the 
statements  of  Crary,  for  the  reason  that  it  was  given  sub- 
stantially in  the  same  words,  in  the  instructions  in  chief. 
The  court  was  not  bound  to  give  it  twice.  As  to  the  state- 
ments of  O.,  L.  &  D.J  however,  the  record  only  shows  that 
plaintiff's  instruction  upon  that  subject  was  refused.  The 
jury  were  left  to  conclude,  therefore,  that  their  declarations 
alone,  would  be  sufficient  to  establish  their  agency.  This 
was  error.  The  instruction  should  have  been  given.  To 
bind  the  principal,  by  the  representations  of  a  third  person, 
tlie  agency  of  such  third  person  must  be  shown,  otherwise 
than  by  his  declarations.  He  may  prove  his  agency  by  his 
own  oath,  if  the  authority  is  conferred  by  parol,  or  it  may 
be  established  in  many  ways,  as  by  the  declarations  or  ad- 
missions of  the  princi]>al ;  but  it  cannot  be  by  the  declara- 
tions alone  of  the  person  assuming  thus  to  act.  This  rule  is 
well  settled,  and,  indeed,  is  recognized  by  the  court  below 
as  to  the  declarations  of  Crary.  while  it  would  seem  to  have 
been  denied  as  to  those  of  O.,  L.  &  D.  1  Greenl.  Ev.,  sees. 
116-17 ;  2  lb.,  63,  and  authorities  there  cited. 

Several  instructions  were  asked  by  the  defendant,  and 
given,  upon  the  subject  of  false  representations.  One  of 
these  was  as  follows:  ''  K  after  the  defendant  purchased  this 
machine  from  Crary,  tlie  payee  induced  the  defendant  to 
give  this  note,  by  false  and  fraudulent  representations  with 
regard  to  the  machine,  or  as  to  its  qualities,  this  would  en- 
title the  defendant  to  a  verdict."  Other  instructions  embody 
substantially  the  same  rule,  but  this  will  be  sufficient  for  our 
purpose. 

The  objection  to  them  all,  as  urged  by  the  plaintiff,  and 
we  think  correctly,  is,  that  they  are  entirely  inapplicable, 
there  being  no  testimony  tending  to  show,  or  from  which 
the  jury  could  possibly  fairly  inter,  such  false  and  fraudu- 
lent representations.     No  witness  testified  to  a  word  said  by 
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the  payee,  or  any  agent  of  his,  to  induce  defendant  to  exe- 
cute the  note.  All  of  the  testimony  relates  to  the  represen- 
tations made  preceding  the  sale  of  the  machine.  This  was 
a  year  previous  to  the  date  of  the  note.  After  the  thresher 
had  been  tried,  we  find  only  that  a  note  was  made  for  three 
hundred  dollars.  That  it  was  even  given  for  the  machine, 
there  is  no  positive  proof.  This,  however,  from  the  circucum- 
stances,  the  jury  might  fairly  conclude.  They  could  not 
coDclnde,  on  the  other  hand,  that  the  payee  used  fraud,  or 
made  false  representations  in  obtaining  it.  To  give  an  in- 
struction upon  a  state  of  facts  not  proven,  and  espeically  in  a 
case  of  this  character,  is  calculated  to  confuse  and  mislead  a 
jury,  and  is  error.  McLainv.  Eshane^  17  B.  Monroe,  156  ; 
5  Ohio  St.,  462.  In  U.  S.  v.  Brmding,  20  How.,  252,  it  is 
said,  "the  charge  of  the  court,  being  founded  upon  a  hypo- 
thetical state  of  facts  of  which  there  is  no  evidence,  was  er- 
roneous." 

If  the  instruction  was  upon  a  mere  abstract  proposition  of 
law,  referring  in  no  way  to  either  the  evidence  or  the  issue 
made,  and  it  could  not  be  fairly  inferred  that  the  jury  was 
misled,  to  the  plaintiff's  prejudice,  it  would  make  no  differ- 
ence. But  if  the  charge  had  a  tendency  to  make  an  erro- 
neous impression  upon  a  jury,  and  mislead  them  in  their 
views  of  the  case,  a  new  trial  should  be  granted.  McGreg- 
or et  al,  v.  Armillj  2  Iowa,  30 ;  Benham  v.  Casey ^  11 
AVend.,  83. 

In  this,  the  instructions  complained  of,  were  pertinent  un- 
der the  issues  made,  but  there  were  no  facts  sustaining  them. 
Now,  we  can  readily  imagine  how  tlie  jury  might  have  been 
misled,  by  such  instructions,  to  plaintiff's  prejudice.  The 
fiilse  representations  proven,  if  any,  related  to  the  trade  for 
the  thresher.  Under  the  instructions,  the  jury  probably  felt 
justified  in  connecting  these  with  the  giving  of  the  note,  and 
that  the  plaintiff  induced  its  execution,  by  false  and  fraudu- 
lent representations.  And  yet  nothing  could  be  more  unjust 
or  unwarranted.  The  giving  the  note  w9A  prima  facie^  at 
least,  a  waiver  of  the  fraud  practiced  at  the  time  of  the  sale 
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of  the  machine,  if  any,  as  well  as  of  any  claim  under  the 
alleged  warranty.  To  prove  that  the  previous  supposed 
fraud  was  not  waived  thereby,  it  was  the  duty  of  the  defend- 
ant to  rebut  the  presumption  thus  arising,  and  to  show  fraud 
and  false  representations  practiced  and  made  then.  Of  this 
there  was  no  scintilla  of  proof,  and  the  instructions  were, 
therefore,  erroneous. 

It  is  said,  it  is  true,  that  the  payee  gave  defendant  on  the  same 
day,  an  order  for  the  repair  of  the  machine,  and  that  this  tends 
to  show  the  means  made  use  of  to  procure  the  note.  It  ia 
far  from  showing,  however,  anything  like  fraud  or  misrepre* 
sentation.  Upon  its  face,  (and  we  know  nothing  about  it  be- 
yond this),  it  is  entirely  consistent  with  the  utmost  fairness 
and  the  strictest  integrity.  If  the  repairs  were  not  made, 
according  to  the  directions  of  the  order,  then  the  jury  might 
have  been  justified  in  deducting  from  the  amount  due  on  the 
note,  the  value  of  such  repairs,  if  they  beUeved  that  a  part  of 
the  consideration  of  the  note  was,  that  this  work  was  to  be 
done.  They  could  not,  however,  in  the  absence  of  all  proot^ 
find  for  defendant,  because  such  repairs  were  not  made. 

Judgment  reversed. 


Whipple  v.  Cass. 


Where  a  suit  is  commenced  by  attachment^  and  property  levied  upon^ 
other  creditors  cannot,  on  their  own  motion,  be  made  parties  defendant, 
on  the  ground  of  collusion  between  the  plaintiff  and  defendant,  and 
permitted  to  show  that  the  defendant  is  not  indebted  to  the  plaintiff; 
nor  can  they  be  allowed  to  show  that  the  attachment  was  wrong^uUy 
sued  out. 

Appeal  from  the  Linn  District   Court. 
Thursday,  April  7. 

Whipple  commenced  suit  against  Cass,  in  the  district 
court  of  Linn  county  for  the  sum  of  $10,269  71,  and  prayed 
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an  attachment  against  his  property,  on  the  alleged  ground 
that  the  defendant  was  "  about  to  dispose  of  his  property, 
without  leaving  sufficient  remaining  for  the  payment  of  his 
debts."  Notice  of  the  suit  was  served  personally  on  the  de- 
fendant, and  a  writ  of  attachment  issued,  under  which  his 
property  was  seized  by  the  sheriff. 

At  the  September  term  of  the  district  court,  no  defense 
being  made  to  the  suit,  by  Cass,  it  was  adjudged  by  the  court 
that  he  was  in  default.  At  which  time,  came  James  F.  Her- 
vey  &  Co.,  Bailey,  Brown  &  Co.„  and  others,  alleging  to  the 
court  that  they  were  creditors  of  the  said  Cass  to  a  large 
amount ;  that  they  had  caused  writs  of  attachment  to  be  is- 
sued, and  levied  on  the  goods  of  the  defendant,  Cass,  being 
the  same  goods  previously  taken  and  seized  by  the  sheriff  at 
the  suit  of  the  plaintiff,  Whipple.  And  the  said  creditors 
state  and  suggest  to  the  court  that  the  writ  of  attachment  of 
said  AVhipple  against  the  defendant,  Cass,  is  prosecuted  with 
collusion  between  said  plaiptiff  and  defendant,  for  the  pur- 
pose of  hindering,  delaying,  and  defrauding  them,  the  above 
named  creditors,  in  the  collection  of  their  debts ;  that  the 
greater  part  of  the  sum  claimed  by  the  said  plaintiff*  was  not, 
at  the  time  of  the  commencement  of  said  suit,  and  still  is  not 
due  from  said  defendant  to  said  plaintiff,  Whipple ;  that  said 
Cass  is  wholly  insolvent,  and  all  his  property  attached  in  said 
suit,  except  notes  and  accounts  already  transferred  to  said 
Whipple ;  and  that,  unless  the  property  of  said  Cass  so  at- 
tached by  said  Whipple,  is  made  liable  to  pay  the  claims  of 
the  said  creditors,  they  are  wholly  without  remedy  for  the 
collection  of  their  debts.  They  therefore  pray  the  court  that 
they  may  be  allowed  to  defend  the  suit  against  Cass,  by  an 
issue  to  be  made  upon  the  averments  of  their  petition,  as  the 
court  may  direct;  unless  the  plaintiff  will  consent  to  dismiss 
his  said  writ  of  attachment,  and  consent  that  the  goods  seized 
may  be  subject  to  the  writs  of  attachment  of  said  creditors. 

The  court,  having  heard  the  petition  of  the  said  creditors, 
overruled  the  motion,  and  refused  the  application  made  by 
them  for  leave  to  appear  and  defend  the  said  suit,  and  to 
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contest  the  claims  of  the  said  Whipple  against  the  said  Cass, 
to  which  ruling  of  the  court  the  said  creditors  except,  and 
now  appeal  to  this  court. 

Ishell^  Hvhhard  ^  Stephens^  for  the  appellants,  in  support 
of  the  right  of  creditors  to  come  in  and  defend  against  the 
attachment,  cited  :  Drake  on  Attachments,  sees.  770  to  777 . 
Biicknian  v.  Buckman^  4  N.  II.,  319  ;  Webster  v.  Harper^ 
7  lb.,  594 ;  McClung  v.  Jackson^  6  Grattan,  96 ;  Walke?'  v. 
RoberU^  4  Richardson,  561 ;  Brown  v.  Chaney^  I  Georgia, 
410 ;  Smith  v.  Gettinger^  3  lb.,  140  ;  Code,  sec.  16S4, 1700. 

No  appearance  for  the  appellee. 

Stockton,  J. — The  petitioners,  claiming  to  be  the  creditors 
of  Cass,  could  not  be  permitted  to  defend  the  suit  for  him, 
and  show  that  he  was  not  indebted  to  the  plaintiff,  Whipple, 
in  the  amount  claimed,  or  any  other  sum.  Cass  was  duly 
served  with  notice  of  the  action,  and  if  he  did  not  make  de- 
fense, no  one  else  could  defend  for  him.  Nor  could  the  cred- 
itors be  permitted  to  show  that  the  attachment  was  wrong- 
fully sued  out,  and  ought  to  be  quashed.  Such  defense  lay 
only  with  the  defendant,  Cass,  and  he  did  not  see  proper  to 
make  any  such  defense,  if  any  such  existed. 

Nor  should  the  petitioner  have  been  allowed  to  take  is- 
sue on  the  facts  alleged  in  the  plaintiff's  petition  for  attach- 
ment. It  has  been  held  by  this  court  that  no  such  issue 
can  be  made,  even  by  the  defendant  in  the  principal  suit. 
Sacked^  Belcher'  db  Co.  v.  Partridge  dh  Cook^  4  Iowa,  416. 
Much  less  can  such  issue  be  made  by  an  entire  stranger  to 
the  suit. 

The  particular  object  of  the  creditors,  in  their  petition  to 
the  court,  was  to  be  allowed  to  show  that  the  suit  is  prose- 
cuted by  collusion  between  the  plaintiff,  Whipple,  and  the 
defendant,  Cass,  for  the  purpose  of  hindering,  delaying, 
and  defrauding  the  creditors  of  said  Cass ;  in  order  that 
by  such  showing,  they  may  be  enabled  to  postpone  the  lien 
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of  the  plaintiffs  upon  the  goods  attached,  and  that  their 
own  lien  may  be  declared  prior  thereto. 

We  think  the  petitioners  have  chosen  the  wrong  juris- 
diction for  the  assertion  of  their  rights.  We  see  no  method 
in  which  the  relief  sought  can  be  awarded  in  a  court  of 
law,  even  taking  all  the  facts  alleged  to  be  brought  to  its 
knowledge.  Fraud,  it  is  true,  vitiates  all  contracts,  even  so 
solemn  a  proceeding  as  a  judgment  of  a  court  of  record. 
But  the  relief  sought  by  the  petitioners,  in  this  instance,  is 
such  only  as  can  be  administered  in  a  court  of  equity,  where 
frauds,  such  as  are  alleged  in  the  present  case,  are  peculiarly 
cognizable. 

Judgment  aflSrmed. 


Collins  v.  Ripley,  County  Judge. 

Where  a  complainant  in  chancery  aUeges  that  he  is  a  citizen  and  resident 
of  the  county,  and,  as  such,  interested  in  the  public  welfare,  he  shows 
such  an  interest  as  entitles  him  to  present  a  petition  for,  and  obtain  an 
injunction  to,  restrain  a  public  oflScer  from  the  commission  of  an  act 
which  would  be  a  public  wrong. 

The  words,  "  in  these  respects,"  in  section  2506  of  the  Code,  refer  to  the 
person  or  body  to  whom  the  bond  is  made  payable ;  and,  under  the  same 
section,  a  bond  running  to  the  county  judge  is  the  same  as  if  made  to 
the  county,  and  can  be  sued  upon  by  it. 

The  fact  that  a  bond  for  an  injunction,  to  restrain  a  county  officer  from 
committing  a  public  wrong,  is  executed  to  the  county  judge  in  his  offi- 
cial capacity,  instead  of  the  county  itself,  affords  no  grounds  for  dissol- 
Ting  the  injunction. 

Appeal  from  the  Floyd  District  Court. 

Friday,  April  8. 

In  March,  1858,  a  petition  was  presented  to  the  county 

judge  of  Floyd  county,  praying  that  a  vote  might  be  taken 

at  the  succeeding  April  election,  upon  the  question  of  the 

removal  of  the  county  seat  from   St.  Charles  to  section 

Vol.  YIII.— 17 
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twelve,  township  ninety-five  north,  range  sixteen  west,  near 
the  geographical  center  of  the  county.  The  petition  was 
granted,  and  notice  issued  for  such  an  election. 

During  the  same  month,  a  petition  for  an  iniunction  was 
presented  to  the  Hon.  T.  S.  Wilson,  judge  of  the  second 
judicial  district,  to  restrain  further  proceedings  in  the  above 
matter.  This  petition  represented  that  David  Ripley,  the 
county  judge  of  Floyd  county,  had  acted  as  an  attorney 
and  counselor  in  the  same,  giving  advice  and  direction 
therein  ;  that  he  had  signed  one  of  the  petitions ;  and  that 
he  was  interested,  being  the  owner  of  part  of  the  section 
twelve,  upon  which  the  applicants  sought  to  locate  the 
county  seat.  It  is  further  shown,  that  before  the  final  ac- 
tion of  the  judge  upon  the  matter,  affidavits  were  filed, 
stating  the  above  objections  to  his  acting,  but  that  he  disre- 
garded them,  and  proceeded  therein,  and  afterwards  refused 
to  allow  an  appeal.  The  petition  further  states  that  alarge 
portion  of  the  names  appended  to  the  request  presented  to 
the  judge,  were  not  originally  subscribed  to  that  petition, 
but  were  cut  from  various  other  petitions,  and  attached  to 
that  one. 

On  the  10th  of  March,  the  judge  of  the  district  court 
allowed  the  injunction,  restraining  the  county  judge  and 
justices  of  the  peace  of  Floyd  county,  from  canvassing  the 
votes  which  might  be  cast  at  the  April  election  upon  the 
above  question,  and  from  declaring  the  result.  He  further 
ordered  the  petitioner  in  this  bill  to  give  bond  in  the  penal 
sum  of  one  thousand  dollars,  payable  to  the  county  judge 
of  Floyd  county.  Such  bond  was  given,  and  was  approv- 
ed by  the  clerk. 

At  the  June  term,  1858,  of  the  district  court,  the  respon- 
dent filed  a  motion  to  dissolve  the  injunction,  "for  the  rea- 
son that  there  is  no  party  or  respondent  to  whom  the  bond 
can  run,  and  that  the  inability  of  the  respondent  to  sue 
upon  the  bond  in  this  case  filed,  is  a  suflicient  reason  for 
dissolving  the  injunction ;"  and  second,  because  "  A.  L. 
Collins  does  not  show  himself  entitled  to  become  the  rela- 


Digitized  by  VjOOQ IC 


SUPREME  COURT  CASES— 1859.  131 

Collins  V.  Ripley,  County  Judge. 

tor."     The  court  sustained  this  motion,  and  the  complain- 
ant appeals. 

Wiltse  &  Fairjiddy  for  the  appellant. 

J.  O.  Cro^y  for  the  appellee. 

WooDWAED,  J. — The  error  assigned  is  the  sustaining  the 
motion  to  dissolve  the  injunction,  "  for  the  reasons  set 
forth  in  said  motion ;"  and  we  will  limit  ourselves  to^these 
reasons. 

When  the  defendant  says  that  the  petitioner  is  not  enti- 
tled to  become  relator,  we  presume  he  means  petitioner,  for 
it  is  only  the  position  of  a  complainant  in  a  bill  in  equity, 
praying  an  injunction,  that  Collins  assumes,  and  not  that 
of  relator  in  an  information  for  a  mandamna  or  for  a  quo 
warranto. 

We  do  not  readily  see  the  force  of  the  reasoning  assign- 
ed in  the  motion.  Collins  complains  in  behalf  of  himself 
and  others,  as  it  is  understood,  though  imperfectly  stated, 
whom  he  represents  to  be  citizens  and  residents  of  St. 
Charles,  the  present  county  seat ;  and  avers  that  they  are 
directly  and  materially  interested  in  the  retention  of  it  at 
that  place.  His  position  as  a  citizen,  and  his  interest  as 
such  in  the  public  welfare,  entitle  him  to  present  a  petition 
to  restrain  a  public  oflBcer  from  an  act  which  would  bo  a 
public  wrong.  There  is  some  analogy  between  this,  and 
the  case  of  a  relator  applying  for  a  mandamus  in  a  public 
matter,  and  it  has  been  held  that  one  holding  such  rela- 
tions, mi.:»^ht  present  an  information  for  that  purpose.  See 
The  StaUy  ex  rd.  Rice  v.  The  Co,  Judge  of  MarshdU  Co.^ 
7  Iowa,  186 ;  and  The  Staie^  ex  rel.  Byera  v.  Bailey^  Caiinty 
Judge^  et  al.^  7  lb.,  390.  The  doctrine  held  in  those  cases, 
is  sufficient  to  sustain  the  position  of  the  petitioner  in  this 
case. 

And  the  other  objection  does  not  appear  to  have  more 
force  than  the  above.    The  district   judge  ordered  the 
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bond  to  be  given  to  the  county  judge,  and  it  is  so  given  to 
him  in  his  official  capacity.  The  Code,  (section  1693),  pro- 
vides, that  when  a  bond  is  given  to  the  state,  a  county,  or 
any  officer,  whether  intended  for  the  security  of  the  public 
or  individuals,  suit  may  be  brought  thereon  by  any  person 
intended  to  be  thus  secured.  And  section  2506  enacts, 
that  bonds  relating  to  public  matters,  and  concerning  the 
inhabitants  of  a  county,  may  be  made  payable  to  the  coun- 
ty; and  if  concerning  the  inhabitants  of  more  than  one 
county,  may  be  made  payable  to  the  state.  But  a  mistake 
in  these  respects  will  not  vitiate  the  security.  Here  the 
words  "  in  these  respects,"  refer  to  the  person  or  body  to 
whom  the  bond  is  made  payable,  so  that  the  security  in  the 
present  instance,  running  to  the  county  judge,  is  the  same 
as  if  made  to  the  county,  and  can  be  sued  upon  by  it 
There  is,  then,  no  want  of  a  party  obligee,  nor  of  a  person 
competent  to  sue,  and  the  objection  fails. 

Therefore,  the  order  of  the  district  court  is  reversed,  and 
the  cause  remanded. 


Burke  v.  Barron  et  al. 


DowiR.  The  land  was  located  with  a  military  land  warrant,  issued  by  the 
United  States  to  0.  M.  B.,  the  hnsband  of  complainant.  The  warrant 
was  sent  from  Ohio  to  M.,  of  Johnson  county,  Iowa,  by  one  E.,  with  di- 
rections to  sell  it.  It  was  not  assigned,  and  was  not,  by  the  law,  in 
force  at  the  time,  assignable.  M.  sold  it  to  to  J.  B.,  one  of  the  respond- 
ents, on  a  credit,  and  located  it  for  him  on  the  land,  in  the  name  of  0.  M. 
B.,  with  the  understanding  that  B.  should  make  a  deed  in  fee  simple 
when  the  money  was  paid  for  the  warrant,  according  to  agreement  M. 
did  not  know  0.  M.-  B.,  and  did  not  act  for  him  in  the  business.  After 
the  location  of  the  warrant  by  M.,  0.  M.  B.  executed  to  E.  a  title  bond 
for  the  conveyance  of  the  land  to  him,  on  condition  that  E.  should,  by  a 
day  named,  pay  to  0.  M.  B.  the  sum  of  $160,00  specified  as  the  price 
agreed  therefor.  0.  M.  B.  died  January  16,  1853.  J.  B.  obtained  a  de- 
cree against  E.  for  a  conveyance  ;  and  afterwards  ascertaining  that  the 
legal  title  was  in  the  heirs  of  0.  M.  B.,  who  had  died  in  the  meantime, 
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he  obtained  a  decree  against  the  administrator  and  heirs  of  0.  M.  B.,  for 
a  conveyance  by  them.  //eW,  That  the  widow  of  0.  M.  B.  was  entitled 
to  dower  in  the  land. 

A  widow's  right  of  dower  in  the  real  estate  of  her  husband  accrues  at  the 
time  of  his  deaths  and  becomes  a  vested  right  before  assignment,  which 
the  general  assembly,  by  a  subsequent  statute,  can  neither  reduce  nor 
take  away. 

The  act  entitled  "  An  act  to  amend  chapter  eighty-three  of  the  Code,"  ap- 
proved January  24,  1863,  by  which  section  1394  is  repealed,  does  not 
refer  to,  and  include,  rights  of  dower  accrued  previous  to  its  enactment. 

Appeal  from  the  Scott  District  Court. 
Fbiday,  Apbil  8. 

DowEK.  The  land  in  which  dower  is  claimed,  was  loca- 
ted by  virtue  of  a  military  land  warrant,  issued  by  the  Uni- 
ted States  to  Ora  M.  Burke,  the  husband  of  tlie  plaintiff. 
This  warrant  was  sent  from  Ohio  to  J.  W.  McCaddon,  of 
Johnson  county,  Iowa,  by  one  Easton,  with  directions  to  sell 
it.  It  was  not  assigned,  and  was  not,  by  the  law  in  force  at 
the  time,  assignable.  McCaddon  sold  it  to  Barron,  on  a 
credit,  and  located  it  for  him  on  the  land  in  question,  in 
which  dower  is  claimed,  in  the  name  of  Burke,  the  warran- 
tee, with  the  undei*8tanding  that  Easton,  should  make  a  deed 
in  fee  simple,  when  the  money  was  paid  according  to  agree- 
ment He  did  not  know  Burke,  and  did  not  act  for  him  in 
the  business. 

After  the  location^of  the  warrant  by  McCaddon,  Burke 
executed  to  Easton^a  title  bond  for  the  conveyance  of  the 
land  to  him,  on  condition  that  Easton  should,  by  a  day 
named,  pay  to  Burke  the  sum  of  $160,00,  specified  as  the 
price  agreed  therefor.  Barron  obtained  a  decree  against 
Easton  for  a  conveyance ;  and  afterwards,  ascertaining  that 
the  legal  title  was  in  the  heirs  of  Burke,  who  had  died  in 
the  meantime,  he  obtained  a  decree  against  the  administrator 
and  heirs  of  Burke,  for  a  conveyance  by  them.  3  Iowa,  76. 
After  this  decree,  the  plaintiff,  as  the  widow  of  Ora  M. 
Burke,  applied  to  have  her  dower  in  this  land  set  off  to  her. 
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A  decree  was  rendered  in  her  favor,  from  which  the  respond- 
ents appeal. 

James  Grants  for  the  appellants,  relied  upon  Fort  v.  WU- 
san,  3  Iowa,  156 ;  Hill  on  Trustees,  269  ;  Fisher  v.  Fields^ 
10  Johns.,  496 ;  Lawrence  v.  Miller^  1  Sandf.,  516 ;  Blain 
V.  Harrison^  11  HI.,  484. 

D.  Z.  Shorey^  for  the  appellees,  cited  Young  v.  Wolcott 
etal.^  1  Iowa,  174;  Coke  on  Littleton,  31,  a  note. 

Stockton,  J. — I.  If  there  was  any  testimony  going  to  show 
that  Burke,  in  his  lifetime,  had  parted  with  his  interest  in 
the  land  warrant,  we  should  bo  inclined  to  hold,  that  after 
its  location  in  his  name,  the  plaintiff  was  not  entitled,  as  his 
widow,  to  dower  in  the  land.  But  there  is  no  testimony  on 
the  subject.  How  the  warrant  came  into  the  possession  of 
Easton,  is  not  shown.  His  possession  of  it,  is  not  sufficient 
to  show  title  to  it,  when  the  title  did  not  pass  by  mere  deliv- 
ery. Holland  v.  Uensley^  4  Iowa,  222.  Any  presumption 
of  property  in  Easton,  arising  from  his  possession,  is  rebut- 
ted by  the  fact  of  his  afterwards  taking  a  bond  from  Burke 
for  a  conveyance,  on  the  payment  of  the  $160.  The  judg- 
ment of  the  court,  that  the  plaintiff  was  entitled  to  dower  in 
the  land,  we  think,  was  not  erroneous. 

II.  It  is  claimed  that  the  court  erred  in  awarding  to  the 
plaintiff  as  her  dower,  one-third  in  value  of  this  land,  as  her 
property  in  fee  simple.  Burke  died  January  16, 1853,  at 
which  time  the  plaintilf 's  right  of  dower  accrued.  By  the 
act  of  January  24th,  1853,  (Session  Acts,  97),  the  provision 
of  the  Code  which  secured  to  the  widow,  in  fee  simple,  at 
the  death  of  her  husband,  one-third  in  value  of  his  real  es- 
tate, was  repealed.  The  defendant's  proposition  is,  that  this 
repeal  was  without  any  saving  clause;  that  the  widow's 
dower,  in  this  case,  had  not  been  assigned  to  her,  and  was 
not,  consequently,  a  vested  right ;  that  until  the  right  to 
dower  becomes  vested  by  assignment,  there  is  no  vested  es- 
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tate  in  dower ;  and  that  it  being  the  creature  of  the  statute 
and  not  existing  by  contract,  it  may  be  changed  by  the  legis- 
lature at  any  time  before  it  is  assigned. 

We  do  not  admit  entirely  the  premises  of  the  defendant, 
nor  the  conclusion  he  seeks  to  draw  from  them.  The  re- 
pealing act  in  this  case,  does  not  necessarily  refer  to,  and  in- 
clude rights  of  dower  accrued  previous  to  its  enactment. 
The  rule  of  construction  in  such  case,  as  fixed  by  the  Code, 
provides  that  the  repeal  of  a  statute,  does  not  aflTect  any 
right  which  accrued  under,  or  by  the  virtue  o^  the  statute 
repealed.  Section  26.  The  plaiutiflf 's  right  of  dower  in 
the  land,  accrued  at  the  death  of  her  husband ;  and  the 
legislature  could  as  well  take  away  her  right  altogether,  as 
reduce  it  from  a  fee  simple  to  a  lite  estate,  after  it  had  ac- 
crued. 

Courts  will  give  to  statutes  a  prospective  effect  only,  un- 
less the  language  is  so  clear  and  imperative  as  not  to  admit 
of  a  doubt.  The  supreme  court  of  the  United  States  has 
said,  that  "every  law  that  takes  away  or  impairs  rights  vest- 
ed, agreeably  to  existing  laws,  is  retrospective ;  and  is  gen- 
erally unjust,  and  may  be  oppressive,  and  it  is  a  good  gener- 
al rule,  that  a  law  should  have  no  retrospect."  Colder  v. 
Bull,  3  Dallas,  386,  391. 

It  has  been  repeatedly  decided,  (says  Mr.  Sedgwick),  that 
it  is  not  competent,  by  any  act  of  legislation,  to  divest  a  vest- 
ed interest  in  real  estate.  Such  acts  are  undoubtedly  void 
for  several  reasons  ;  they  take  away  private  property  with- 
out compensation ;  they  take  away  property  without  any 
process  of  law ;  and  they  are  not  acts  of  a  legislative  char- 
acter.    Sedg.  Const.  &  Stat  Law,  681. 

Unless  the  power  is  considered  by  the  court,  as  used  for 
the  benefit  of  tlie  parties  interested,  vested  interests  are  not 
deemed  subject  to  legislative  control  Joint  tenancies  have 
been  turned  into  tenancies  in  common  in  Massachusetts,  by 
a  retrospective  statute — the  courts  seeing  no  constitutional 
objection  to  the  power  of  the  legislature  to  alter  the  tenure, 
by  substituting  another  tenure  more  beneficial  to  all  the  ten- 
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ante.    RoWrook  v.  Finney^  4  Mass.,  566  ;  Miller  v.  Miller ^ 
16  lb.,  59 ;  Bingkard  v.  Turner^  12  Pick.,  539. 

It  18  difficult  to  define  with  exactness  in  all  cases,  what  is 
a  vested  right,  or  to  laj  down  a  general  rule  which  will  de- 
scribe with  precision,  the  extent  to  which  legislative  interfer- 
ence with  rights  or  interests  in  property,  is  permitted  or  pro- 
hibited. Some  vested  rights  are  protected  by  the  federal 
constitution ;  others,  by  the  general  limitation  of  the  law 
making  power ;  and  by  that  limitation  arising  from  the  di- 
vision of  the  powers  of  the  government  into  executive,  legis- 
lative, and  judicial.  Under  this  division,  the  prohibition  of 
retrospective  acts,  and  the  non-interference,  so  fer  as  it  is  en- 
forced, with  vested  rights,  in  cases  which  do  not  come  with- 
in the  prohibition  of  the  positive  clauses  in  our  constitution, 
state  or  federal,  in  regard  to  private  property  and  contracts, 
will  be  found  to  be  summed  up  in  the  idea,  that  the  legisla- 
ture can  only  make  laws^  or  legislative  enactments,  as  con- 
tradistinguished from  judicial  sentences  and  decrees.  Sedg. 
on  Stat.  &  Const.  Law,  676. 

Whether  marriage  is  a  contract  embraced  within  the  con- 
stitutional prohibition,  or  is  a  mere  civil  relation,  entirely 
subject  to  the  control  of  municipal  law,  is  a  vexed  question, 
uix>n  which  different  and  conflicting  decisions  have  been 
made.  In  Dartmouth  College  v.  Woodward^  4  Whart.,  538, 
it  is  impliedly  admitted  by  Chief  Justice  Marshall,  and  ex- 
pressly asserted  by  Mr.  Justice  Story,  that  the  marriage 
contract  is  within  the  constitutional  protection.  So,  it  has 
been  held  in  Missouri,  that  marriage  is  a  contract  within  the 
meaning  of  the  constitution.  State^  tcse  of  Gentry  v.  Fry^ 
4  Mo.,  120;  Brysonv,  Campbell,  12  Missouri,  498. 

In  New  York,  it  was  said  by  the  supreme  court  in  White 
V.  White,  5  Barbour,  474,  that  marriage  was  not  a  contract, 
in  the  strict  common  law  sense  of  the  term.  In  Latcrence 
V.  Miller,  2  Comstock,  250,  it  is  said  by  Shankland,  J., 
that  "as  the  widow's  right  to  dower,  is  a  right  acquired  by 
the  marriage  contract,  and  one  of  the  benefits  promised  to 
her  by  the  law  of  the  contract,  in  consideration  of  her  en- 
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tering  into  that  relation,  it  comes  fairly  within  the  letter 
and  spirit  of  the  prohibitory  clause  of  the  constitution,  as 
a  contract  which  cannot  be  impaired  by  subsequent  legis- 
lation." See,  also,  KeUey  v.  Harruon^  2  Johnson's  Cases, 
29 ;  Jackson  w  Edwards^  22  Wend.,  498 ;  Holmes  v. 
Holmes^  4  Barbour,  296.  So,  also,  in  Florida,  the  marriage 
contract  is  considered  within  the  protection  of  the  consti- 
tution.    Ponder  v.  Graham^  4  Florida,  23. 

On  the  other  hand,  in  Maine  it  has  been  held,  that  the 
clause  of  the  constitution  in  regard  to  the  obligation  of  con- 
tracts, does  not  relate,  or  apply  to  marriage.  16  Maine, 
479.  And  in  Kentucky,  marriage  is  treated  as  an  institu- 
tion created  by  the  public  law,  and  subject  to  the  public 
will.  Maguire  v.  Maguire^  7  Dana,  184.  According  to  Chan- 
cellor Kent,  this  is  the  true  construction.  1  Kent's  Com., 
417. 

It  has  been  held  in  New  York,  that  dower  is  not  the  re- 
sult of  a  contract,  but  a  positive  institution  of  the  state ; 
and  a  law  extinguishing  the  widow's  right  to  dower  during 
the  husband's  lifetime,  does  not  infringe  the  provision  of 
the  federal  constitution  in  regard  to  contracts.  Moore  v. 
ITie  Mayor^  dkc,^  4  Selden,  110. 

Without  considering,  however,  the  question  of  the  pow- 
er of  the  legislature  to  change  the  law  in  relation  to  dower, 
during  the  husband's  lifetime,  we  are  clearly  of  opinion, 
that  under  the  law  as  enacted  by  the  Code,  (section  1394), 
the  plaintiff's  in  the  real  estate  in  question,  at  the  death  of 
her  hnsband,  had  all  the  attributes  of  a  vested  right.  It 
was  a  right  to  one-third  of  the  land  in  fee  simple.  To  ad- 
mit the  constniction  sought  to  be  given  to  the  repealing  act 
of  January  24,  1853,  by  the  defendant,  would  be  not  mere- 
ly to  give  the  act  in  question  a  retrospective  effect,  when 
there  is  nothing  to  indicate  that  such  was  the  object  or  in- 
tention of  the  legislature ;  but  it  would  be  to  give  it  such 
effect  for  the  purpose  of  taking  away  a  vested  right.  Dow- 
er is,  perhaps,  of  all  others,  the  estate  most  favored  in  law 

and  equity.    3  Brown's  Ch.,   264.     A  presumption  of  a 
V0L.VIII.— 18 
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change  in  the  law,  to  the  prejudice  of  the  widow,  is  not  to 
be  indulged.  Gardiner,  J.,  in  Lawrence  v.  MiUer^  2  Com- 
stock,  255. 

In  Kelley  v.  Ha^^riaon^  2  Johns.  Cases,  29,  the  principle 
was  established  that  by  the  marriage  and  seizin  of  the  hus- 
band, the  wife's  right  to  dower  became  a  vested  right,  and 
could  not  be  impaired  by  the  subsequent  acts  of  the  gov- 
ernment. And,  of  course,  not  by  subsequent  legislation. 
See,  also,  Jackson  v.  Edwards^  22  Wend.,  498.  As  the  cir- 
cumstances o^  the  present  case  do  not  seem  to  require  it, 
we  do  not  wish  to  be  understood  as  expressing  any  opinion 
on  this  point 

For  the  reasons  indicated,  we  are  of  opinion  that  the  re- 
pealing act  of  January  24,  1853,  can  have  no  such  effect 
as  to  change  the  rights  of  the  plaintiff  in  the  real  estate  of 
her  husband,  as  they  stood  under  the  act  repealed,  at  the 
time  of  his  death. 

Judgment  reversed. 


The  State  of  Iowa  v.  Seaton. 

Where,  on  the  trial  of  an  indictment  for  perjury,  in  which  the  defendant 
was  charged  with  falsely  and  corruptly  swearing  substantiaUy  as  fol- 
lows :  That  he  saw  S.  give  the  sum  of  ten  dollars  to  one  £.  some  time 
in  the  latter  part  of  December,  1866,  which  said  S.  requested  him  to  pay 
to  one  C,  and  that  he  saw  said  E.  pay  the  money  to  €.  a  few  days  there- 
after, in  Baltimore  township,  in  Henry  county,''  the  said  E.  was  called  as 
a  witness,  and  testified  that  he  did  not  pay  the  money  to  said  C.  ''at  the 
said  time,  between  the  25th  of  December  and  the  1st  of  January,  but 
was  away  out  of  the  county  of  Henry  from  Christmas  to  New  Years,  or 
the  night  previous,"  and  thereupon  the  defendant  offered  to  prove,  by 
one  J.,  that  he  saw  said  E.  in  the  vicinity  of  Boyles'  mill,  in  said  coun- 
ty, between  Christmas  and  New  Year  ,*  and  to  show,  by  said  witness,  cir- 
cumstances which  tended  very  strongly  to  impress  the  fact  on  his  mem- 
ory, and  also  fixed  the  time,  which  evidence  was  rejected  by  the  court ; 
Held^  That  the  evidence  was  admissible,  under  the  circumstances. 
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Appeal  from  the  JTenry  District   Court. 

Friday,  April  8, 

Thb  defendant  was  indicted  for  perjury,  upon  a  matter 
in  which  it  became  a  question  whether  one  George  Seaton 
had  given  ten  dollars  to  one  Peter  Ebe,  in  the  county  of 
Henry,  in  the  month  of  December,  1856,  to  be  by  him  paid 
to  one  Milliken  Clark,  and  whether  the  said  Ebe  did  so  pay 
it  over ;  upon  which  the  defendant  testified  that  he  saw  the 
said  G.  Seaton  give  the  said  sum  of  money  to  the  said 
Ebe,  some  time  in  the  latter  part  of  December,  1856,  which 
said  Seaton  requested  him  to  pay  to  said  M.  Clark,  and 
that  he  saw  said  Ebe  pay  the  money  to  Clark  a  few  days 
thereafter,  in  Baltimore  township  in  said  county.  The 
bill  of  exceptions  shows,  that  in  the  present  case,  Ebe  tes- 
tified that  he  did  not  so  pay  the  money  to  said  Clark,  "  at 
the  said  time,  between  the  25th  December,  and  the  first  of 
January,  but  was  away  out  of  the  county  of  Ilenry,  from 
Christmas  to  New  Years,  or  tlie  night  previous."  The  de- 
fendant then  offered  to  prove  by  one  Boyles,  that  he  saw 
said  Ebe  in  the  vicinity  of  Boyles'  mill,  in  said  county,  be- 
tween Christmas  and  New  Years,  and  to  show  by  the  wit- 
ness, circumstances  that  tended  very  strongly  to  impress 
the  fact  on  his  memory,  and  also  fixed  the  time ;  but  the 
court,  on  motion,  excluded  all  this  testimony,  and  refused 
to  permit  it  to  be  given,  for  the  reason  that  it  was  immate- 
rial and  irrelevant.  Tlie  defendant  excepted,  and  assigns 
this  as  error. 

a.  L.  B.  Clarke^  for  the  appellant. 

O.  Ben  Darwin^  for  the  appellee. 

Woodward,  J. — We  think  it  suflBciently  apparent  from 
Ebe's  testimony,  and  the  rest  of  the  case,  that  the  question 
of  time  and'place  had  arisen,  as  connected  with  that  of  pay- 
ment, and  that  the  time  had  narrowed  down  to  the  inter- 
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val  between  the  25th  of  December  and  the  first  of  Janua- 
ry ;  and  in  this  position  of  the  case,  Ebe,  by  way  of  an  ar- 
gumentative fact,  showing  that  he  could  not  have  paid  it, 
testifies  that  he  was  not  in  the  county  at  that  time.  The 
time  of  the  payment  would  be  immaterial,  except  in  the 
view  that  the  proof  showed  that  defendant  fixed  the  time 
as  between  the  above  dates,  and  the  place  in  Baltimore 
township,  in  Henry  county,  to  which  Ebe  says  he  was  not 
in  the  county  within  that  time.  To  this  again  the  defend- 
ant replies,  offering  to  show  that  he  was  in  the  county,  and 
in  that  township  within  that  time.  This  was  important, 
both  as  showing  that  he  was  at  a  place  where  he  might 
have  paid  the  money,  and  that  he  coidd  have  done  what 
the  defendant  has  sworn  ;  and  also  as  impeaching  him.  If 
that  time  did  not  become  important,  as  above  suggested, 
still,  if  Ebe  had  testified  positively  in  relation  to  it,  and 
could  be  impeached  in  his  evidence  concerning  it,  this 
would  tend  to  weaken  his  testimony,  and  might  induce  a 
jury  to  give  him  less  credence  on  other  points. 

We  think  the  court  erred  in  excluding  the  evidence  of- 
fered by  the  defendant.  As  this  disposes  of  the  case,  and 
is  the  most  material  question  made,  it  is  unnecessary  to 
pursue  the  others. 

Judgment  reversed. 


*Newell  V,  IIayden. 

In  an  action  of  replevin,  where  the  residence  of  the  plaintiff  becomes  ma- 
terial, it  may  be  proved  without  a  specific  allegation  to  that  effect  in  the 
petition. 

Where  property  is  replevied  from  an  officer,  on  the  ground  that  it  was  ex- 
empt from  execution ;  and  it  is  sought  to  show  that  the  plaintiff  is  a  non- 
resident of  the  State,  and  not  entitled  to  the  exemption,  such  defease 
should  be  set  up  by  the  defendant,  rather  than  rebutted  in  the  first  in- 
stance, by  the  plaintiff. 

The  exemption  of  property  from  execution  relates  to  the  remedy,  and  is 
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governed  by  the  law  of  the  place  where  the  contract  is  sought  to  be  en- 
forced, instead  of  the  Uz  loci  contractu*. 
Where,  in  an  action  of  replevin  to  recover  the  possession  of  a  mare,  claimed 
to  be  exempt  from  execution,  after  the  plaintiff  had  offered  evidence  of 
his  residence  in  this  state,  the  defendant  offered  to  prove  that  the  mare 
was  sold  by  L.  k  L.,  of  Chicago,  Illinois,  to  N.  k  Co.,  of  which  firm 
plaintiff  was  a  member ;  that  plaintiff  then  resided  in  Illinois ;  that  in 
consideration  of  the  sale  of  said  mare,  N.  k  Co.  made  their  note  toL.k 
L.,  which  note  was  executed  and  payable  in  Illinois ;  that  by  the  law  of 
that  state,  the  mare  was  not  exempt  from  execution  ;  that  soon  after  the 
making  of  the  note,  the  plaintiff,  without  the  knowledge  of  L.  k  L.,  ab- 
sconded from  said  state  with  said  property,  and  came  to  Dubuque,  in 
Iowa,  where  he  was  pursued  by  L.  k  L.,  who,  to  collect  said  note,  sued 
out  a  writ  of  attachment  against  N.  k  Co.;  and  that,  under  the  said  writ, 
the  mare  was  attached,  which  evidence  was  rejected ;  ffeld^  1.  The 
pleadings  did  not  present  the  issue  of  fraud.  2.  That  the  evidence  was 
properly  rejected. 

Appeal  from  the  Dubuque  Distinct  Court 

Friday,  April  8. 

Replevin  for  a  mare  and  set  of  harness,  claimed  as  ex- 
empt from  execution.  The  answer,  after  denying  the  alle- 
gations in  the  petition,  sets  np  that  the  mare  was  sold  by 
Loom  is  &  Lewis,  of  Chicago,  Illinois,  to  Newell  &  Co.,  (of 
which  last  firm  the  plaintiff  was  a  member) ;  that  plaintiff 
then  resided  in  Illinois ;  that  in  consideration  of  the  sale  of 
said  mare,  Newell  &  Co.  made  their  note  to  said  Loomis  & 
Lewis,  which  note  was  executed  and  payable  in  Illinois;  that 
by  the  laws  of  that  state,  (the  parts  relied  on  being  set  out  in 
words  in  the  answer),  the  said  mare  was  not  exempt  from 
execution ;  that  soon  after  making  this  note,  said  plaintiff, 
without  the  knowledge  of  L.  &  L.,  absconded  from  said  state 
with  said  property,  and  came  to  Dubuque,  in  Iowa,  where 
he  was  pursued  by  L.  &^L.,  who,  to  collect  said  note,  sued 
out  a  writ  of  attachment  against  Newell  &  Co.,  which  was 
delivered  to  defendant,  as  sheriff  of  Dubuque  county,  by 
virtue  of  which  he  seized  the  property  in  controversy, 
which  seizure,  it  is  alleged,  is  the  taking  and  detention  com- 
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plained  of.  All  of  these  averments  are  denied  by  the  rep- 
lication. On  the  trial,  certain  testimony  was  objected  to, 
and  admitted,  as  will  appear  from  the  opinion.  A  verdict 
was  rendered  for  plaintiff,  subject  to  the  opinion  of  the 
court  as  to  whether,  (upon  a  motion  for  a  new  trial),  defen- 
dant was  entitled  to  prove  the  allegations  in  the  answer, 
that  the  property  was  purchased  in  Illinois,  and  that  the 
same  was  not  exempt  from  execution  by  the  laws  of  that 
state,  as  also  the  absconding  of  the  plaintiff,  and  the  pur- 
suing of  him  by  the  attaching  creditors.  Motion  for  a  new 
trial  overruled,  and  judgment  on  the  verdict.  Defendant 
appeals. 

W.  S.  Jennings^  for  the  appellant. 
Vandever  &  Friend^  for  the  appellee. 

Wright,  C.  J. — This  case  is  submitted  without  argument 
or  brief,  and  wo  have  nothing  to  guide  us  to  the  position 
assumed  by  appellant,  but  the  assignment  of  errors.  This 
assignment  may  be  reduced  to  two  points  : 

First  That  there  was  error  in  admitting,  against  de- 
fendant's objection,  evidence  of  the  residence  of  plaintiff. 

Second,  In  rejecting  the  defendant's  evidence  in  sup- 
port of  his  answer,  as  in  avoidance  of  plaintiff's  action. 

The  objection  to  the  evidence  was  based  upon  the  ground 
that  plaintiff  had  not  in  his  petition  averred  that  he  was  a 
resident  of  this  state,  and  therefore  could  not  prove  it. 

The  law  requires  that  the  petitioner  in  an  action  of  re- 
plevin, shall  state  that  the  property  is  wrongfully  detained 
by  the  defendant;  that  the  plaintiff  is  entitled  to  the  pres- 
ent possession  thereof;  and  that  it  was  not  taken  from  him 
by  any  legal  process,  or  if  so  taken,  that  it  was  exempt 
from  seizure  by  such  process.  TRe  alleged  cause  of  deten- 
tion, according  to  the  best  knowledge  and  belief  of  plain- 
tiff, must  also  be  stated,  as  well  as  the  value  of  the  proper- 
ty. Code,  section  1995.  The  petition  in  this  case  makes 
every  averment  required  by  law.     It  is  not  stated,  however, 
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that  said  plaintiff  was  at  the  time  of  the  seizure  a  resident 
of  the  state.  Nor  was  such  an  averment  necessary.  It  is 
true,  that  if  he  was  a  non-resident,  he  was  not  entitled  to  the 
benefit  of  the  exception.  Section  1902.  But  such  non-resi- 
dence would  be  a  ground  of  defense  to  be  set  up  by  defendant, 
rather  than  to  be  rebutted  in  the  first  instance  by  the  peti- 
tioner. Section  2519.  We  do  not  wish  to  be  understood 
as  saying  that  plaintifi^  should  not  be  held  to  prove  his  res- 
idence, but  that  if  his  petition  contains  what  is  required  by 
section  1996,  it  is  suflicient  to  admit  such  proof,  without  a 
specific  allegation  to  that  eflect.  Upon  the  principle  in- 
volved, see  Ptindle  v.  CartUhera^  1  Smith,  (N.  Y.),  425 ; 
People  V.  Ryder^  2  Keman,  433. 

We  are  left  to  conjecture  the  grounds  assumed  by  the  ap- 
pellant under  the  second  assignment  of  errors.  The  lead- 
ing thought,  judging  from  the  answer  and  bill  of  excep- 
tions, would  seem  to  have  been  that  as  the  property  was 
not  exempt  under  the  laws  of  Illinois,  where  the  contract 
was  made  and  payable,  it  could  not  be  in  this  state,  where 
a  diflferent  law  prevails ;  or,  in  other  words,  that  the  lex  loci 
<x)fitractn8^  and  not  the  lexfori^  must  govern.  We  think, 
however,  that  there  can  be  no  doubt  but  that  the  exemption 
relates  to  the  remedy,  and  must  be  governed  by  the  law  of 
the  latter.  Helfenstein  &  Gore  v.  Cave^  3  Iowa,  287 ;  2 
Story's  Eq.  Jur.,  sees.  556  to  577. 

If  the  argument  is  suggested,  that  the  property  was  pur- 
chased ;  that  the  plain tifi^ obtained  it  from  the  finn  of  which 
he  was  a  member,  and  absconded  from  Illinois,  with  the 
intention  to  perpetrate  a  fraud  upon  the  plaintifis  in  the 
attachment  suit ;  that  if  so,  the  property  was  not  his,  but 
liable  to  the  process  ;  and  that  defendant  should  for  the 
purpose  of  establishing  this  fraud,  have  been  permitted  to 
prove  the  special  matter  set  up  in  his  answer;  we  say,  if 
this  be  the  ground  assumed  by  defendant,  the  reply  is,  that 
his  answer  sets  up  no  such  defense.  Fraud  is  nowhere 
.averred  or  pretended.    No  such  issue  is  presented. 

Judgment  affirmed. 
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P**    0W  Blair  &  Co.  v.  Marsh  et  al. 

Where  the  vendor  of  real  estate,  to  which  he  retains  the  legal  title,  and 
for  which  he  has  executed  a  bond  for  a  deed,  assigns  a  promissory  note, 
received  in  consideration  of  the  sale  of  said  land,  and  ag^rees  that  the 
assignee  shall  be  substituted  to  the  benefit  of  all  security  held  by  him, 
the  assignee  of  the  note,  upon  its  non-payment,  is  entitled  to  the  same 
rights  as  the  vendor  himself;  and  he  may  file  a  bill  in  his  own  name, 
against  the  vendee,  and  all  persons  claiming  under  him,  with  notice,  for 
a  foreclosure  and  sale  of  the  premises. 

In  such  a  case,  the  vendee  is  to  be  regarded  as  a  mortgagor;  and  he  and. 
those  claiming  under  him,  with  notice,  cannot  raise  the  objection  that 
the  complainant  is  a  mere  assignee,  and  that  the  relation  of  vendor  and. 
vendee  does  not  exist  between  them. 

Bill  of  foreclosure,  alleging  that  in  May,  1857,  the  defendant,  L.,  sold  to  his 
co-defendant,  M,  certain  lots  in  the  town  of  Mount  Pleasant,  at  the  price 
of  $3,000  ;  that  one-half  of  the  purchase  money  was  paid,  and  for  the 
remainder,  M.  executed  his  two  promissory  notes  for  $750  each,  payable 
January  1,  and  March  1,  1858  ;  that  it  was  agreed  that  L.  should  retain 
the  title  of  the  lots  until  the  notes  were  paid,  and  give  to  M.  a  title  bond, 
for  a  conveyance,  on  the  payment  of  the  balance  of  the  purchase  money  ; 
that  on  the  payment  of  the  $1500,  and  the  execution  of  the  notes,  M. 
was  put  in  possession  of  the  lots ;  that  M.,  being  indebted  to  B.  0.  Ae 
Co.,  for  money  borrowed,  as  collateral  security  for  the  payment  of  the 
same,  assigned  to  them  the  title  bond  of  L.;  that  before  the  second  note 
became  due,  the  complainant  purchased  and  took  an  assignment  of  the 
same  from  L.,  without  recourse,  and  looking  solely  to  said  lots  as  the  se- 
curity for  the  payment  of  the  same  ;  that  it  was  then  agreed  between 
them  that  the  complainant  should  succeed  to  the  benefit  of  all  the  secu- 
rity held  by  L.  for  the  payment  of  the  same ;  that  the  note  is  due  and. 
unpaid  ;  and  that  M.  is  wholly  insolvent.  The  bill  makes  L.,  M.  and  B. 
&  Co.  parties,  and  prays  that  M.  may  be  required  to  perform  bis  agree- 
ment with  L.;  that,  in  default  thereof,  all  the  interest  of  M.  and  B.  O.  & 
Co.  in  the  lots  may  be  foreclosed,  and  sold  to  satisfy  his  claim  ;  and  that 
on  the  payment  of  the  same,  L.  may  be  required  to  convey  the  lots  to  the 
purchaser.  Demurrer  to  the  bill  by  M.  and  B.  0.  &  Co.,  for  the  reason 
that  complaint  was  a  mere  assignee  of  L.,  and  that  the  relation  of  ven- 
dor and  vendee  did  not  exist  between  complainant  and  themselves,  which 
was  sustained;  Ildd,  1.  That  the  right  of  L.  to  foreclose  against  M.  for 
non-payment  of  the  note,  was  a  quality  incident  to  the  debt,  which  passed 
by  the  assignment  of  the  note,  and  the  agreement  between  L.  and  the 
complainant ;  2.  That  the  complainant  possessed  the  rights  of  L.,  and 
could  foreclose  in  the  same  manner,  in  his  own  name  ;  and  3.  That  the 
court  erred  in  sustaining  the  demurrer. 
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The  bill  in  tliis  case  alleges,  that  in  May,  1857,  the  de- 
fendant, Lee,  sold  his  co-defendant.  Marsh,  certain  lots  in 
the  town  of  Monnt  Pleasant,  at  the  price  of  $3,000 ;  that 
one-half  the  purchase  money  was  paid,  and  for  tlie  remain- 
der, Marsh  executed  his  two  promissory  notes  for  S750  each, 
payable  January  Ist  and  March  1,  1858 ;  that  it  was  agreed 
that  Lee  should  retain  the  title  to  the  lots,  until  the  notes 
were  paid,  and  give  to  Marsh  a  title  bond,  for  a  conveyance, 
on  the  payment  of  tlie  balance  of  the  purchase  money ;  that 
on  the  payment  of  the  $1,500,  and  the  execution  of  the 
notes,  Marsh  was  put  in  possession  of  the  lots ;  that  Marsh, 
being  indebted  to  Barclay,  Ogg  &  Co.,  for  money  borrowed, 
as  collateral  security  for  the  payment  of  the  same,  assigned 
to  them  the  title  bond  of  Lee ;  that  before  the  second  note 
became  due,  the  complainant  purchased,  and  took  an  as- 
sienment  of  the  same,  from  Lee,  without  recourse  on  Lee, 
and  looking  solely  to  said  lots  as  the  security  for  the  pay- 
ment of  the  same ;  that  the  note  is  due  and  unpaid,  and 
that  said  Marsh  is  wholly  insolvent,  and  complainant,  hav- 
ing no  other  recourse,  prays  the  court  that  Mai'sh  may  be 
required  to  perform  his  said  agreement  with  Lee ;  that  in 
default  thereof,  all  the  interest  of  said  Marsh,  and  Barclay, 
Ogg  «k  Co.,  in  the  lots,  may  be  foreclosed,  and  sold  to  sat- 
isfy the  claim  of  complainant ;  and  that  on  the  payment  of 
the  same,  the  said  Lee  be  required  to  convey  the  said  lots 
to  the  purchasers. 

There  was  a  demurrer  to  this  bill  by  the  defendants.  Marsh, 
and  Barclay,  Ogg  &  Co.  The  demurrer  was  sustained  by 
the  court,  and  the  bill  dismissed. 

Amhler  dc  Wooho7ij  for  the  appellant. 
Xo  appearance  for  the  appellee. 
Vol.  VIIL— 19 
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Stockton,  J. — It  is  averred  in  complainant's  bill,  that 
it  was  the  agreement  between  Lee  and  himself,  at  the  time 
the  note  was  assigned  to  him,  that  he  should  take  it  without 
recourse  upon  Lee,  in  case  of  non-payment  by  Marsh,  but 
that,  in  such  event,  he  should  succeed  to  the  benefit  of  all 
the  security  held  by  Lee,  for  the  payment  of  the  same. 

This  security  held  by  Lee,  and  by  him  assigned  to  com- 
plainant, must  be  understood  to  include  such  as  is  given  by 
the  statute,  (Code,  sees.  2094-5),  to  the  vendor  of  real  es- 
tate, when  part,  or  all,  of  the  purchase  money  remains  un- 
paid after  the  day  fixed  for  payment,  whether  time  is  or  is 
not  of  the  essence  of  the  contract,  to  file  his  bill  against  the 
vendee,  praying  the  court  to  require  him  to  perform  his  con- 
tract, or  in  default  thereof,  to  foreclose  and  sell  his  interest 
in  the  property. 

Courts  of  equity,  where  the  title  has  passed  to  the  vendee, 
will  enforce  tlie  lien  of  the  Vendor  for  the  unpaid  purchase 
money,  against  the  vendee  and  his  heirs,  and  other  privies 
in  estate,  as  well  as  against  all  subsequent  purchasers,  hav- 
ing notice  that  the  purchase  money  remains  unpaid.  Much 
more  readily  will  this  relief  be  granted,  where  the  title  still 
remains  in  the  vendor,  who  has  given  only  a  title  bond  for 
a  conveyance,  on  the  payment  of  the  purchase  money. 

When  the  day  fixed  for  payment  is  passed,  and  the  mon- 
ey is  not  paid,  the  vendor  may,  in  equity,  call  upon  the  ven- 
dee to  perform  his  contract;  and  in  case  of  his  failure  to  pay 
the  money,  he  may  have  a  decree  for  the  rescission  of  the 
contract,  or  for  the  foreclosure  of  the  vendee's  right  in  the 
premises,  and  for  a  sale  of  the  same,  to  satisfy  the  unpaid 
purchase  money.  Under  the  statute,  the  vendee  for  the  pur- 
pose of  foreclosure,  is  treated  as  the  mortgagor  of  the  prop- 
erty, and  his  rights  may  be  foreclosed  in  the  same  manner. 

As  the  assignees  of  the  promissory  note  for  the  purchase 
money  remaining  unpaid,  and  by  virtue  of  the  agreement 
with  Lee,  that  they  should  be  substituted  to  the  benefit  of 
all  security  held  by  him  for  its  payment,  the  complainants 
were  entitled  to  the  relief  prayed  for  in  their  bill,  against 


Digitized  by  VjOOQ IC 


SUPREME  COURT  CASES— 1839.  147 

Blair  k  Co.  ▼.  Marsh  et  al. 


the  defendants  Marsh,  and  Barclay,  Ogg  &  Co.  These  de- 
fendants are  not  entitled  to  interpose  the  objection,  made  by 
the  demurrer  to  the  complainant's  prayer  for  relief,  that  the 
complainants  are  mere  assignees  of  Lee,  and  that  the  rela- 
tion of  vendor  and  vendee  did  not  exist  between  the  com- 
plainants and  themselves. 

By  virtue  of  the  statute,  they  are  to  be  treated,  for  all  the 
purposes  of  this  suit,  as  mortgagors,  and  tlieir  rights  as  such 
may  be  foreclosed  and  sold. 

By  the  assignment  of  the  note,  all  the  right  of  Lee,  to 
foreclose  against  Marsh,  passed  to  complainants,  and  they 
may  maintain  the  action  in  their  own  name.  The  right  of 
Lee  to  foreclose  against  Marsh,  for  non-payment,  was  a  quality 
incident  to  the  debt,  which  passed  by  his  assignment,  and  by 
virtue  of  his  agreement,  to  complainants,  in  analogy  to  the 
principle  of  equity,  by  which  the  assignor  of  a  bond 
and  mortgage  has  been  held  to  be  security  for  its  payment, 
in  such  a  sense,  that  any  collateral  security  held  by  him  for 
the  payment  of  the  debt,  will  enure  to  the  benefit  of  the  as- 
signee of  the  bond  and  mortgage.  Crow,  McCvaney  <&  Co. 
V.  Vance^  4  Iowa,  434 ;   Curtis  v.  Tyler^  6  Paige,  431. 

Lee,  on  the  non-payment  of  the  note  by  Mar8h,-(to  say 
nothing  of  his  right  for  such  non-payment,  to  rescind  the  con 
tract,  and  pay  back  the  money  received,)  was  entitled  to  a 
decree  against  Marsh,  for  a  specific  execution  of  his  agree- 
ment ;  and,  in  default  of  payment,  to  a  decree  of  foreclosure 
of  his  right  in  the  property,  and  for  the  sale  of  the  same  to 
pay  the  balance  of  the  purchase  money.  The  complainants 
are  entitled  to  the  same  rights ;  and  it  may  be  enforced  by 
them,  as  though  they  were  the  holders,  by  assignment  from 
Lee,  of  the  promissory  note  of  Marsh  for  the  purchase  mo- 
ney, secured  by  mortgage  on  tlie  premises. 

Barclay,  Ogg  &  Co.  are  charged  to  be  purchasers,  with 
notice.  If  they  were  the  purchasers  of  the  title  bond  only, 
in  good  faith,  for  a  good  consideration,  and  without  notice 
of  complainants'  rights,  they  were  the  purchasers  of  an  equi- 
y  only,  which  they  must  yield  to  the  rights  of  Lee,  as  the 
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holder  of  the  legal  title,  and  to  those  of  complainants  assert- 
ed under  Lee.  But  they  were  informed,  by  the  terms  of 
the  bond  assigned  to  them,  that  two  notes  were  executed  by 
Marsh  for  the  unpaid  purchase  money,  and  that  until  these 
were  paid,  no  conveyance  was  to  he  made  by  Lee.  This 
was  sufficient  to  put  them  on  inquiry.  They  are  not,  there- 
fore, innocent  purchasers,  any  more  than  they  are  holders 
of  the  legal  title. 

The  objections  made  upon  the  demurrer,  we  have  consid- 
ered as  made  by  the  vendee  and  those  holding  under  him. 
Coming  from  them,  we  consider  them  insufficient,  and  the 
demurrer  should  have  been  overruled. 

We  will,  of  course,  not  be  considered  as  deciding  any 
question  as  to  the  right  of  Lee,  the  vendor,  to  rescind  in 
toto  his  contract  with  Marsh,  by  reason  of  the  non-payment 
of  the  purchase  money;  nor  as  to  his  right  to  object,  in 
any  proper  manner,  to  the  relief  prayed  by  complainants. 
Lee  was  not  a  party  to  the  demurrer  put  in  by  the  other 
defendants,  and  no  question  affecting  his  rights  arose  upon 
the  same.  We  have  considered  only  whether  the  objec- 
tion made,  could  be  rightfully  interposed  by  Marsh,  and 
Barclay,  Ogg  &  Co. 

The  judgment  of  the  district  court  upon  the  demurrer, 
wmU  be  reversed,  and  the  cause  remanded  for  further  pro- 
ceedings in  conformity  with  this  opinion. 

Judgment  reversed. 


Borland  v.  The  Missisuppi  &  Missouri  Railroad  Com- 
pany. 

Where  a  party  appeals  to  the  district  court,  from  the  assessment  of  dama- 
ges of  a  jury  appointed  by  the  sheriff,  under  the  act  entitled  *'An  act 
granting  to  railroad  companies  the  right  of  way,"  approved  January  18, 
1853,  he  is  in  court,  for  all  substantial  purposes  ;  and  if  he  does  not  ap- 
pear and  urge  his  right  to  a  new  assessment,  and  the  verdict  of  the  jury 
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is  affirmed}  he  cannot  object  to  the  proceedings  in  the  appellate  court  on 
the  ground  of  a  want  of  notice. 
In  such  cases,  the  appeal  brings  the  cause  to  the  district  court  upon  its 
merits,  and  it  becomes  immaterial  whether  the  appellant  had  notice. 

Appeal  from  the  Johnson  Dutrict  Court 

Friday,  Aprh.  8. 

The  petitioners  applied  for  an  assessment  of  damages,  in 
consequence  of  the  railway  of  the  defendant's  running 
over  their  land.  The  proceeding  was  under  the  act  of 
January  18,  1853.  Acts  of  1853,  58.  The  sheriff  sets  out 
his  proceedings  in  the  appointment  of  a  jury,  the  swearing 
them,  their  report,  ifec,  and  says  nothing  concerning 
having  notified  the  defendants,  and  it  is  not  shown  that 
they  appeared.  The  commissioners  reported  a  sum  as  the 
amount  of  damages  to  be  paid  by  the  company,  and  they 
appealed  according  to  the  provisions  of  section  four  of  the 
act.  The  district  court  affirmed  the  verdict  and  judgment 
of  the  commissioners,  and  the  defendants  appeal  to  this 
court. 

Cook^  Dillon  &  Lbidley^  for  the  appellants. 

Clark  dH  Bro.  and  W.  Penn,  Clarke^  for  the  appellee. 

Woodward,  J. — Upon  the  appeal  to  the  district  court, 
the  defendants  were  entitled  to  a  re-hearing  upon  the  ques- 
tion of  damages,  and  they  might  have  caused  them  to  bo 
re-assessed  by  a  jury  of  twelve  men.  By  their  appeal, 
they  were  in  court  for  all  substantial  purposes ;  and  if  they 
did  not  appear  and  urge  their  right  to  a  new  assessment, 
they  could  not  afterward  object  the  want  of  notice.  The 
appeal  took  the  cause  up  on  its  merits ;  and  it  enabled 
them,  in  effect,  to  set  right  the  consequences  of  any  wrong 
doing,  or  partiality  of  the  commissioners,  or  the  sheriff. 
It  became  immaterial,  whether  they  had  notice. 
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This  18  tlie  view  heretofore  taken  upon  this  qnestioTi, 
where  an  appeal  has  beer,  resorted  to,  and  it  follows  that 
the  appellant  cannot  object  the  want  of  notice.  This 
view  also  supercedes  the  question  made  by  the  plaintiff, 
whether  the  notice  need  to  i^pear  in  the  record,  or  wheth- 
er it  may  be  shown  otherwise,  upon  the  defendant  object- 
ing the  want  of  it.  There  is  no  doubt  but  that  either  par- 
ty is  entitled  to  notice  of  the  calling  upon  the  commission- 
ers to  act,  but  we  need  not  stop  to  determine  these  other 
questions  connected  with  it,  since,  in  the  present  case,  the 
appeal  placed  the  defendant  in  the  same  position  ho  would 
have  been  in,  if  he  liad  been  served. 

The  judgment  is  affirmed. 


Levi  v.  Kabbick  et  al. 


Where  in  proceedings  for  the  dissolution  of  a  partnership,  and  for  an  ac- 
count of  the  partnership  transactions,  the  cause  is  referred,  bj  agree- 
ment of  the  parties,  to  referees,  the  referees  are  bonnd  by  the  agree- 
ment of  partnership,  in  stating  an  account  between  the  partners,  and 
thej  can  exercise  no  discretion  in  charging  the  expenses  of  the  partner- 
ship. 

Where  a  bill  for  a  dissolution  of  a  partnership  charges  one  or  more  of  the 
partners  with  usurpation  of  the  management  and  control  of  the  business, 
and  with  concealment  from  the  complainant  of  all  knowledge  of  the 
partnership  transactions ;  and  where  the  bill  prays  for  the  appointment 
of  a  receiver,  &c.,  and  the  cause  is  subsequently  referred  to  referees,  it 
is  the  duty  of  the  referees  to  inquire  into,  and  report  upon,  aU  the  mat- 
ters in  issue  between  the  parties,  for  the  Information  of  the  court. 

Before  a  final  decree  can  be  rendered,  dissolving  a  partnership,  it  is  neces- 
sary that  the  assets  should  be  converted  into  money,  and  each  partner's 
balance  ascertained  and  allotted  to  him. 

Where  in  a  proceeding  for  the  dissolution  of  a  partnership,  the  court 
found  that  there  was  due  the  compUiinant  a  certain  sum,  over  and  aboTe 
the  amount  of  his  expenses  in  the  business,  and  the  court  rendered  Judg- 
ment for  that  sum  in  his  favor  against  "  the  said  partnership  ;"  Ileid^ 
That  the  judgment  was  erroneous. 
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Appeal  from,  the  Dvimgue  District  Court 
Friday,  April  8. 

This  bill  was  filed  by  the  complainant,  Levi,  to  havWa 
dissolotion  of  the  partnerehip,  and  a  settlement  of  the 
partnership  accounts,  &c.  The  parties  were  carrying 
on  the  business  of  mining  for  lead-ore  on  lots  264  and  265, 
in  Dubuque  county.  Their  respective  mining  interests  in 
said  lots  were  as  follows :  In  lot  264,  called  the  "  Starr" 
lot,  Levi  owned  eight-eighteenths,  Karrick  five-eighteenths, 
and  Jones  five-eighteenths  of  the  mining  interest.  In  lot 
265,  called  the  "Levi"  lot,  Levi  owned  one-sixth,  Karrick 
one-third,  and  Jones  one-half  of  the  mining  interest.  It 
is  averred  in  the  complainant's  bill,  and  not  denied  in  the 
answer,  that  by  the  agreement  and  understanding  of  the 
parties,  "each  partner  was  to  pay  his  equal  proportion,  ac- 
cording to  his  mining  interest  in  said  lots,  of  all  expenses 
necessary  to  carry  on  said  business  of  mining  thereon." 

Answers  were  filed  by  Karrick  and  Jones,  and  upon  the 
issues  joined  by  the  parties  at  the  February  term  of  the 
district  court,  1858,  it  was  ordered  by  the  court,  by  the 
agreement  of  parties,  that  the  cause,  and  all  the  ques- 
tions and  issues  thereto  pertaining,  be  referred  to  referees, 
appointed  by  the  court,  to  report  their  decision  and  award 
on  the  first  day  of  the  next  term  of  the  court.  On  the 
coming  in  of  the  report  of  the  referees,  the  complainant 
filed  exceptions  thereto.  A  portion  of  the  exceptions  ta- 
ken were  overruled  by  the  court,  and  a  decree  rendered, 
from  which  the  complainant  appeals.  The  other  facts  ma- 
terial to  an  understanding  of  the  points  decided,  are  stated 
in  the  opinion  of  the  court. 

B.  Covd^  for  the  appellant. 

SamueU^  Allison  cfe  Crane^  for  the  appellees. 
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Stockton,  J. — The  exceptions  taken  to  the  report  of  the 
referees,  are  numerous,  and  we  shall  notice  such  of  them 
only  as  may  bo  deemed  important. 

The  referees  were  bound  by  the  agreement  of  partner- 
ship, in  stating  an  account  between  the  parties,  to  chargo 
to  each  partner  his  proportion  of  the  expenses  in  raising 
mineral  on  each  lot,  according  to  his  interest  in  said  lot. 

They  have  departed  from  this  rule,  in  those  instances  in 
which,  instead  of  ascertaining  the  actual  expenses  incurred 
upon  each  lot  for  a  given  period,  they  have  apportioned 
the  expenses  between  them  in  proportion  to  the  amount  of 
mineral  raised  on  each  lot.  Thus,  they  report,  that  during 
the  month  of  August,  1857,  the  expenses  incurred  in  dig- 
ging on  both  lots  for  mineral,  was  §5i7  24 ;  and  which 
sum  they  report  should  be  chai'ged  to  the  respective  lots,  in 
proportion  to  the  quantity  of  mineral  raised  from  each  lot. 
We  do  not  know  that  the  rule  adopted  by  the  referees,  af- 
fords any  correct  criterion  for  ascertaining  the  amount  of 
expenses  to  be  charged  to  the  separate  lots,  and  in  the  ab- 
sence of  any  agreement  that  such  should  be  the  rule,  we 
think  it  was  tlie  duty  of  the  referees  to  ascertain  the  true 
amount  of  expenses  to  be  charged  to  eacli  lot. 

The  complainant  further  excepted  to  the  report,  for  the 
reason  that  a  charge  of  $1,802,16,  for  expenses  incurred  for 
machinery,  during  the  month  of  August,  1857,  is  charged 
exclusively  to  the  "Starr"  lot.  It  is  claimed  that  tlie  item 
of  expenditure  was  incurred  for  both  lots,  and  should  have 
been  charged  to  both,  and  not  to  one  exclusively.  It  is 
further  objected,  that  the  expenses  incurred  from  Novem- 
ber, 1855,  to  September,  1856,  during  which  time  no  min- 
eral was  raised;  and  from  October,  1856,  to  July,  1857, 
during  which  time  mineral  was  raised,  said  expenses 
amounted  in  the  aggregate,  to  the  sum  of  $10,113  99,  are, 
by  the  report  of  the  referees,  charged  to  the  "  Starr"  lot 
exclusively. 

The  bill  charges  that  expenses  properly  chargeable  to  the 
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"  Levi"  lot,  have  beea  wrongfally,  by  the  other  partners, 
charged  to  the  "Starr"  lot.  This  charge  is  not  denied  by  the 
other  partners ;  and  it  is  admitted  by  the  answer  of  Karrick, 
that  the  labor  and  machinery  had  been  used  for  the  benefit 
of  botli  lots,  although  the  machinery  was  purchased  princi- 
pally for  the  "  Starr"  lot. 

As  the  complainant  paid  four-ninths,  of  the  expense  of 
working  the  "  Starr"  lot,  and  only  one-sixth  of  the  expense 
ot  working  the  "Levi"  lot,  it  is  evident  that  there  was  in- 
justice to  him,  in  charging  all  the  expense,  during  this  pe- 
riod, to  the  "  Starr"  lot  exclusively.  The  referees  should 
have  apportioned  the  expense  of  the  machinery  and  labor 
to  each  lot,  according  to  the  benefit  or  advantages  accruing 
to  each  lot  by  the  expenditure.  They  could  exercise  no 
discretion  in  charging  these  expenses  to  one  lot,  exclusive- 
ly. Tliey  must  be  governed  by  the  rights  of  the  respect- 
ive parties,  as  shown  by  the  pleadings,  and  as  regulated  by 
l.iw. 

The  expenses  incurred  during  the  month  of  August, 
1S57,  are  found  to  amount  to  the  sum  of  $547  24.  A  mis- 
take is  admitted  to  Iiave  been  made  by  the  referees,  in  ap- 
portioning this  expense  to  the  two  lots.  This  mistake, 
though  admitted  to  exist,  is  not  corrected  by  the  district 
court,  in  entering  up  the  decree.  A  more  serious  objection 
to  the  report  of  the  referees,  and  to  the  decree  of  the 
district  court  rendered  thereupon,  is,  that  there  is  no 
final  adjudication  of  the  rights  of  the  several  partners, 
and  no  settlement  of  the  accounts  and  business  of  the 
partnership. 

The  bill  charges  a  usurpation  by  Karrick,  of  the  man- 
agement and  control  of  the  business  of  the  partnership, 
and  a  concealment  from  the  complainant  of  all  knowl- 
edge of  its  transactions ;  it  charges  him  also,  with  gross 
mismanagement  of  the  business,  and  a  useless  and  waste- 
ful expenditure  of  money.  For  these  reasons,  a  dissolu- 
tion of  the  partnership  is  prayed  by  complainant,  and  the 
appointment  of  a  receiver,  and  an  account,  and  final  ter- 
VoL.  YIIL— 20 
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mination  of  the  business.  So  far  as  these  matters  are  to 
be  considered  as  at  issue  between  the  parties,  they  were 
to  be  inquired  into  by  the  referees,  and  a  report  there- 
upon should  have  been  made,  for  the  information  of  the 
district  court. 

A  partnership  will  not  be  dissolved  for  trifling  faults 
and  misbehavior  of  one  of  the  partners,  which  do  not  go 
to  the  substance  of  the  contract ;  yet  a  dissolution  should 
be  granted,  where  there  is  an  impracticability  in  carrying 
on  the  undertaking,  either  at  all,  or  according  to  the 
stipulations  of  the  articles.  1  Story's  Eq.,  sec.  673.  So 
it  may  be  granted  on  account  of  gross  misconduct  of  one 
or  more  of  the  partners. 

It  does  not  appear,  in  this  instance,  that  the  partner- 
ship was  to  continue  for  any  specified  time;  and  putting 
out  of  the  question  the  avennents  of  the  bill  as  to  the 
misconduct  of  the  partners,  and  the  mismanagement  of 
the  business,  it  appears  to  us  that  the  complainant  was 
entitled  to  a  decree  for  a  dissolution  of  the  partnership, 
and  for  the  appointment  of  a  receiver  to  collect  the  debts 
and  make  sale  of  the  property,  and  to  close  the  business, 
BO  that  a  final  settlement  might,  be  made  of  the  same, 
and  a  final  distribution  made  of  its  effects.  It  was  ne- 
cessary, before  any  final  decree  could  be  made,  tliat  the 
assets  should  be  converted  into  money,  and  each  part- 
ner's balance  ascertained,  and  allotted  to  him.  Instead  of 
this,  the  district  court,  by  its  decree,  ascertains  that  there 
is  due  to  the  complainant,  the  sum  of  $2,614  46,  over  and 
above  the  amount  of  his  expenses  in  the  business  of  the 
firm,  and  renders  a  judgment  in  his  favor,  against  "  the 
said  partnership,"  for  the  amount  so  ascertained  to  be  due 
him ;  and  so  as  to  the  other  partners. 

The  decree  of  tlie  district  court  will  be  reversed,  and  the 
cause  remanded,  with  directions  for  the  court  to  render  a 
decree  for  the  dissolution  of  the  partnership,  and  the  ap- 
pointment of  a  receiver  to  close  up  the  business,  by  collect- 
ing the  debts  and  making  sale  of  the  assets,  preparatory  to 
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a  final  settlement.  If  it  is  shown  to  the  court,  that  a  sud- 
den stoppage  of  the  working  of  the  mines,  would  work 
material  injury  to  the  interests  of  the  partners,  the  court 
may  direct  a  continuance  of  the  same  by  the  receiver,  until 
such  time  as  the  work  may  be  advantageously  stopped,  or 
until  the  partners  may  make  some  arrangement  for  the 
sale  and  disposition  of  their  interests,  which  will  allow  a 
continuation  of  said  work. 

The  court  may,  in  its  discretion,  refer  the  accounts  be- 
tween the  partners  to  a  master,  to  state  the  same  and  re- 
port to  the  court,  or  may  recommit  the  report  of  the  re- 
ferees to  the  same,  or  other  persons,  to  settle  the  account 
in  accordance  with  the  views  expressed  in  this  opinion. 

Decree  reversed. 


I    8    lfi6| 
,  I  88    MS' 

Thubston  v.  Cavexoe.  8  »» 

96    568i 

It  is  entirely  competent  for  a  court  to  discharge  the  **' next  friend"  of  a  log 

minor,  in  whose  name  an  action  has  been  commenced,  on  his  motion,  .^"8  186 


and  substitute  another  to  carry  on  the  suit. 

In  an  affidavit  for  a  continuance,  on  the  ground  of  the  absence  of  a  wit- 
ness, it  is  not  sufficient  to  state  that  a  party  has  used  due  diligence  to  ob- 
tain the  testimony;  biit  what  has  been  done  should  be  set  forth  in  the 
affidavit,  that  the  court  may  judge  of  the  diligence. 

Where  an  affidavit  for  a  continuance,  on  the  ground  of  the  absence  of  a 
witness,  stated  that  the  witness  is  a  resident  of  P.  county,  (the  place  of 
the  trial);  that  he  is  now  temporarily  absent,  but  where  he  is,  affiant 
does  not  know;  that  on  a  day  named,  (about  a  month  before  the  com- 
mencement of  the  term),  a  subpoena  was  issued;  that  it  was  returned 
on  the  third  day  of  the  term,  "  not  found ; "  that  up  to  that  time,  affiant 
did  not  know  but  that  said  witness  had  returned,  and  had  been  served; 
and  that  affiant  had  used  due  diligence  to  obtain  the  attendance  of  said 
witness,  &c. ;  Ileld^  That  the  affidavit  was  insufficient. 

Where  it  is  assigned  as  error  that  the  court  allowed  certain  interrogatories 
to  be  propounded  to  a  witness  and  answered,  the  material  inquiry  is, 
not  whether  an  improper  question  was  asked,  but  was  improper  and  ille- 
gal testimony  received  by  the  answer;  and  unless  the  answer  is  disclosed 
by  the  record,  it  is  unnecessary  to  inquire  into  the  correctness  or  incor- 
rectness of  the  questions  themselves. 
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To  maintain  an  action  for  a  breach  of  promise  to  marry,  the  plaintiff  is 
required  to  prove  the  defendant's  promise,  but  not  necessarily  an  express 
promise ;  and  such  promise  may  be  shown  by  the  unequivocal  conduct 
of  the  parties,  and  by  a  general,  yet  definite  and  reciprocal  understand- 
ing between  them,  their  friends  and  relations,  evinced  and  corroborated 
by  their  actions,  that  a  marriage  was  to  take  place. 

Where  the  defendant's  promise  to  marry  is  once  shown,  it  may  then  be 
proved  that  plaintiff  demeaned  herself  as  if  she  concurred  in,  and  appro- 
ved of,  his  promise,  and  thus  establish  the  promise  on  her  part;  and  for 
this  purpose,  her  acts  may  be  shown,  whether  the  defendant  was  pres- 
ent or  not,  at  the  time  of  such  conduct. 

Where  in  an  action  for  a  breach  of  promise  to  marrj^,  the  court  instructed 
the  jury  as  follows:  ''That  in  determining  the  question,  whether  or  not 
there  was  a  promise  by  defendant  to  marry  plaintiff,  they  must  not  take 
into  consideration  any  declaration  made  by,  or  conduct  of,  the  plaintiff, 
not  in  the  presence  of  the  defendant,  ( unless  they  amount  to  admissions  of 
an  engagement  between  them);  that  the  evidence  of  plaintiff's  declara- 
tions, and  her  conduct,  not  in  the  presence  of  the  defendant,  were  only 
admitted  to  show,  in  the  discretion  of  the  jury,  a  promise  or  assent  on 
her  part,  and  should  be  considered  by  the  jury  for  this  purpose  alone; 
and  that  they  are  not  to  be  considered  at  all,  unless  they  first  find  that 
there  was  a  promise  made  by  defendant  to  marry  the  plaintiff;  //<rW, 
That  the  instruction  tended  more  to  the  prejudice  of  the  plaintiff  than 
the  defendant,  and  that  he  was  not  injured  thereb}-. 

Appeal  from  the  Polk  District  Court, 
Saturday,  April  9. 

Breach  of  promise  to  marry.  Judgment  for  the  plain- 
tiff, and  the  defendant  appeals.  The  facte,  mnterial  to  an 
understanding  of  the  questions  decided,  sufficiently  appear 
from  the  opinion  of  the  court. 

Cole  cfe  Jeirett^  for  the  appellant,  in  relation  to  the  over- 
ruling of  the  affidavit  for  a  continuance,  cited  Wcl^  v.  Sa- 
very^  4  Iowa,  241.  Upon  the  other  points  made  by  them, 
tliey  cited  no  authorities. 

Brown  &  EUwcod^  for  tlie  Jippelleo. 

I. — 1.  If  the  change  in  the  title  of  the  cause  had  been 
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made  on  plaintltt''8  motion,  and  if  the  same  was  error,  the 
error  is  waived  by  defendant's  answering  in  the  case  after 
the  change  was  made,  and  going  to  trial  on  the  merits,  in- 
stead of  resting  on  his  motion  for  dismissing  tlie  cause. 
This  principle,  we  think,  is  recognised  in  the  following  ca- 
ses :  Cook  V.  Steuben  Co.  Bank^  I  G.  Greene,  447 ;  Taylor 
V.  Galland  et  aZ.,  3  lb.,  17;  Harmon  v.  Chandler^  3  Iowa, 
150  ;  Plummer  v.  Roads^  4  lb.,  587  ;  Taylor  v.  Barber^  2  G. 
Greene,  350.  If  the  court  is  of  the  opinion  that  the  doc- 
trine settled  in  the  foregoing  cases  does  not  apply,  we  will 
take  another  view  of  this  point,  and  say  :  a  change  in  .the 
title  of  the  cause  makes  anew  case,  in  which  defendant  ap- 
peared and  answered  without  service  of  notice. 

2.  Admitting,  for  the  argument,  that  it  was  error  to 
make  the  substitution  of  "  next  friend,"  still  another  answer 
to  this,  is  :  that  it  is  not  an  error  that  can  prejudice  the  de- 
fendant, and  therefore  the  court  will  not  disturb  the  ver- 
dict, and  grant  a  new  trial.  Granger  v.  Biisick^  3  G. 
Greene,  570 ;  De  Peyster  v.  Columhian  Ins.  Co.^  2  Caines, 
85 ;  Potter  v.  Lansing^  1  Johns.,  222  ;  Dole  v.  Ijyon^  10  lb., 
451 ;  Duncan  v.  Duboys^  3  lb.,  125 ;  Fleming  v.  Gilbert^  3 
lb.,  532 ;  Jackson  v.  Vanderson,  5  lb.,  156. 

II. — 1.  It  was  not  error  to  overrule  the  application  for 
continuance.  Diligence  is  not  shown  by  the  application. 
It  does  not  appear  but  that  defendant  knew  that  the  witness 
was  going  away,  and  made  no  effort  to  get  his  deposition. 
Suppose  a  party  knew  his  witness  was  going  to  be  absent 
at  the  trial,  and  made  no  effort  to  take  his  deposition,  is  he 
entitled  to  a  continuance  in  a  case,  by  statingthat  a  subpoe- 
na was  issued  and  returned  ''not  found  ?" 

2.  The  fact  that  a  subpoena  had  been  issued,  and  re- 
turned "  not  found,"  is  a  fact  to  be  shown  by  "the  best  evi- 
dence"— the  subpoena,  itself,  with  the  return  thereon  at- 
tached to  and  made  a  part  of  the  application.  That  subpoe- 
na might  show  many  defects,  and  we  have  only  the  opinion 
of  the  witness  on  the  question  of  law,  as  to  whether  it  was 
a  subpoena  at  all  or  not.     Greenleaf  on  Evidence,  sec.  82. 
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III. — 1.  There  is  no  error  shown  by  the  record  in  the 
ruling  of  the  court,  in  admitting  the  testimony.  Every 
question  asked  the  witnesses,  Savery  and  Farner,  was  a 
proper  question;  and  for  authority  on  every  question  put, 
see  1  Pai^sons  on  Contracts,  545 ;  1  Chitty  on  (Contracts, 
537  ;  Southard  v.  Be^ford^  6  Cowen,  254. 

2.  There  is  not  a  single  answer  shown  by  the  bill  of  ex- 
ceptions ;  and,  whatever  the  questions  might  be,  error  can- 
not affirmatively  appear  without  the  answers  appear.  The 
court  is  compelled  to  presume  that  the  court  below  acted 
properly,  until  the  contrary  appears,  and  consequently  are 
bound  to  presume  that  all  improper  questions  were  answered 
in  the  negative.  May%  v.  Beaver^  1  Iowa,  216 ;  Lawson  v. 
Cam,pbell  &  Bro.,  4  G.  Greene,  413 ;  1  Ala.,  519  ;  State  v. 
Cowen^  7  Iredell,  239 ;  Samuel  v.  Withers^  9  Mass.,  166 ; 
WiVdngtonv.  You7ig^  i  lb.,  564.  Again:  the  substantial 
ground  of  objection  to  a  question  must  be  stated  at  the  trial, 
or  it  will  not  be  heard  in  bank,  if  the  party  could  have  ob- 
viated the  objection  when  properly  made.  Jackson  v.  Cush- 
nian^  4  Wend.,  277,  and  cases  there  cited. 

IV.  There  is  no  error  in  the  instructions  given  the  jury 
on  plaintiff's  motion,  or  in  refusing  to  give  defendant's  in- 
struction as  it  was  asked,  or  in  giving  it  as  amended  by  the 
court.  We  do  not  deem  it  necessary  to  add  anything  in 
relation  to  the  lirst  three  instructions  appearing  in  the  bill, 
for  we  consider  them  too  strong  against  plaintiff,  whether 
they  are  correct  or  not.  If  there  is  error,  it  must  be  against 
plaintiff,  and  not  against  defendant.  The  fourth  instruction 
is:  "When  the  contract  is  proved,  the  demeanor  and  de- 
portment of  plaintiff,  being  that  of  a  betrothed  woman,  is 
held  to  be  evidence  of  her  promise  of  marriage."  This  in- 
struction is  also  correct,  and  contains  but  a  legal  proposi- 
tion. See  1  Parsons  on  Con.,  545,  and  note ;  Southard  v. 
Rexfords  6  Cowen's  Reports,  254 ;  WelU  v.  Padgett,  8  Bar- 
ber, 323 ;  Comyn  on  Con.,  487,  489 ;  Whitman  v.  Coais, 
15  Mass.,  1, 

V.  The  instruction  asked    for    by    defendant     was 
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clearly  wrong,  without  the  modification  given  it  by  the 
court,  and  clearly  right  as  modified  and  given  by  the  court. 
Without  the  modification,  it  is  substantially  that  plaintifi^s 
declaration  made,  not  in  the  presence  of  defendant,  and  her 
action,  when  not  in  his  presence,  were  not  evidence  for  any 
purpose.  This  is  clearly  error;  but  is  modified  by  the 
court  in  such  a  manner  as  to  convey  to  the  mind  of  the 
jury  the  idea  that  plaintiff's  declaration  and  her  conduct, 
when  not  in  the  presence  of  defendant,  may  be  given  in 
evidence  for  the  purpose  of  showing  that  plaintilPs  affec- 
tions were  engaged  to  defendant,  and  was  willing  on  her 
part  to  marry  defendant.  1  Parsons  on  Contracts,  545  and 
note;    Whitman  v.  Coats^  15  Mass.,  1. 

Wright,  C.  J. — It  seems  that  plaintiff  was  a  minor,  and 
sued  by  her  next  friend.  This  next  friend  moved  to  dis- 
miss the  cause,  for  the  reason  that  he  did  not  wish  further 
to  prosecute  it.  Based  upon  this  motion,  defendant  also 
asked  that  the  suit  be  dismissed.  The  motion  of  defend- 
ant was  overruled,  and  (as  the  record  states),  "  the  applica- 
tion heretofore  made  by  A.  Newton,  (the  next  friend),  to  be 
dismissed  from  this  cause,  came  on  for  hearing ;  and,  the 
court  beingadvised  in  the  premises,  ordered  that  said  appli- 
cation be  granted,  and  that  Kate  Thurston  have  leave  to 
substitute  some  other  person  as  her  next  friend."  An  agree- 
ment was  then  tiled,  signed  by  a  competent  person,  con- 
senting to  act  as  such  next  friend,  and  to  become  responsi- 
ble for  the  costs.  The  name  of  this  person  was  then  di- 
rected to  be  substituted,  and  said  cause  ordered  to  proceed 
in  accordance  with  such  substitution,  without  prejudice  to 
either  party.  The  order  of  the  court  directing  this  substi- 
tution, and  the  refusal  to  sustain  defendant's  motion,  are 
now  assigned  as  error. 

We  are  very  clear  that  there  was  no  error  in  this  part  of 
the  case.  It  was  entirely  competent  to  discharge  the  "next 
friend,"  in  whose  name  the  suit  was  commenced,  and  sub- 
stitute another.     And  if  erroneous  to  thus  substitute,  it  was 
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an  error  without  prejudice  to  the  rights  of  defendant,  and 
he  cannot  therefore  complain. 

The  second  error  relied  upon  is  the  over-ruling  of  defend- 
ant's motion  for  a  continuance.  The  continuance  was  asked 
on  account  of  the  absence  of  a  witness.  The  aflSdavit  states 
that  the  witness  is  a  resident  of  Polk  county ;  that  he  is 
now  tempomrily  absent,  but  where  he  is  aflSant  does  not 
know ;  that  on  a  day  named,  (about  a  month  before  the 
commencement  of  the  term),  a  subpoena  was  issued ;  tliat 
it  was  returned  on  the  third  day  of  the  term,  "  not  found ;" 
and  that,  up  to  that  time,  affiant  did  not  know  but  that 
said  witness  had  returned,  and  had  been  served ;  ''so  affiant 
says  that  he  lias  used  due  diligence  to  obtain  the  attendance 
of  said  witness,"  &c. 

One  conclusive  objection  to  this  affidavit  is,  thatfor  aught 
that  is  shown,  affiant  knew  of  the  intended  departure  or 
absence  of  the  witness  from  the  county,  and  took  no  steps 
to  subpoena  him,  or  to  take  his  deposition.  It  seems  that 
ho  was  aware  of  his  absence,  for  he  says :  "  that  he  did  not 
know  but  that  said  witness  had  returned."  He  should  have 
shown,  either  that  he  was  not  aware  of  the  intended  ab- 
sence of  the  witness,  or  that  he  left  expecting  to  be  back  in 
time  for  the  trial.  And  these  things  should  n6t  be  left  to 
inference.  Nor  is  it  sufficient  to  state,  that  a  party  has 
used  diligence  to  obtain  the  testimony.  What  has  been 
done  should  be  set  forth,  that  the  court  may  judge  of  the 
diligence.  Brady  v.  Malone^  4  Iowa,  146 ;  Wldner  v.  Hunt^ 
lb.,  355 ;  Adama  v.  Peck^  lb.,  551. 

Appellant  next  insists  that  there  was  error  in  allowing 
certain  interrogatories  to  be  propounded  and  answered. 
The  record  fails  to  show  what  answers  were  given  to  these 
interrogatories;  and  under  the  ruling  made  in  Mays  r. 
Deaver^  1  Iowa,  216,  it  becomes  unnecessary  to  inquire  in- 
to the  correctness  or  incorrectness  of  the  questions  them- 
selves. The  material  inquiry  is  not,  whether  an  improper 
question  was  asked,  but  was  improper  and  illegal  testimony 
received  by  the  answer.  Until  the  answer  is  disclosed, 
this  cannot  be  known. 
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The  defendant  asked  the  court  to  instnict  the  jury  as 
follows,  which  instruction  was  refused  as  asked,  but  given 
with  the  qualification  as  shown  by  the  words  inclosed  in 
brackets :  "  That  in  determining  the  question  as  to  whether 
or  not  there  was  a  promise  by  defendant  to  marry  plaintiff 
they  must  not  take  into  consideration  any  declarations 
made  by,  or  conduct  of,  the  plaintiff,  not  in  the  presence  of 
defendant,  (unless  they  amount  to  admissions  of  an  engage- 
ment between  them) ;  that  the  evidence  of  plaintiff's  decla- 
rations, and  her  conduct,  not  in  the  presence  of  defendant 
were  only  admitted  to  show,  in  the  discretion  of  the  jury, 
a  promise  or  assent  on  her  part,  and  should  be  considered 
by  the  jury  for  this  purpose  alone ;  and  that  they  are  not  to 
be  considered  at  all,  unless  they  first  find  that  there  was  a 
promise  made  by  defendant  to  marry  plaintiff." 

It  is  somewhat  difiicult  to  perceive  the  precise  object  or 
purpose  of  the  qualification,  as  it  is  termed,  added  by  the 
court  The  objection  to  it,  if  any,  is,  that  it  might  possibly 
tend  to  mislead  the  jury  ;  and  if  so,  it  occurs  to  us  that  it 
would,  in  this  respect,  be  to  the  plaintiff*'s,  and  not  to  the 
defendant's,  prejudice.  A  contract  of  this  kind,  like  all 
others,  must  be  reciprocal  and  mutually  obligatory  upon 
the  parties.  To  maintain  the  action,  plaintiff  is  required 
to  prove  the  defendant's  promise.  Not  necessarily  an  ex- 
press promise,  it  is  true;  for  it  maybe  shown,  also,  by  the 
unequivocal  conduct  of  the  parties,  and  by  a  general,  yet 
definite  and  reciprocal  understanding  between  them,  their 
iriends  and  relations,  evinced  and  corroborated  by  their  ac- 
tions, that  a  marriage  was  to  take  place.  Chitty  on  Con., 
536 ;  Danid  v.  Bowles,  8  C.  &  P.,  553  ;  1  Blackstone  Com.' 
483.  Where  the  defendant's  promise  is  once  shown,  then 
it  may  be  proved  that  plaintiff  demeaned  herself  as  if  she 
concurred  in,  and  approved  of,  his  promise,  and  thus  estab- 
lish the  promise  on  her  part ;  and  this,  whether  the  defend- 
ant is  present  or  not  at  the  time  of  such  conduct.  South- 
ard V.  Rexford,  6  Cow.,  254 ;  Wightman  v.  Coats,  16  Mass., 
1 ;  Chitty  on  Con.,  supra. 
Vol.  VIIL— 21 
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This  instrnction  recognizes  these  rules,  and  under  one 
construction,  might  reasonably  mean,  that  after  his  promise 
was  proved,  her  concurrence  in,  and  approval  thereof,  could 
be  shown  by  no  declarations  or  conduct  of  hers,  unless  they 
amounted  to  admissions  of  an  engagement  between  them. 
If  it  was  thus  understood,  then  it  was  manifest  to  the  plain- 
tiff's prejudice,  for  after  proof  of  his  promise,  her  conduct 
and  declarations  might  be  proved,  though  they  might  not 
amount  to  an  admission  of  an  engagement.  If,  on  the  other 
hand,  it  be  claimed  that  the  true  construction  is,  that  in 
determining  whether  he  had  promised,  the  jury  could  not 
consider  any  conduct  or  declarations  of  hers,  unless  they 
amounted  to  admissions  of  an  engagement  between  them, 
and  that  if  they  did  amount  to  such  an  admission,  they 
could  be  received  to  prove  his  promise — we  say,  if  this  is 
the  claim,  then  it  may  be  answered  that  other  instructions 
clearly  show  that  this  was  not  the  intention,  and  that  it  is 
not  probable  that  the  jury  so  understood  it.  In  the  first 
place,  the  latter  part  of  the  instruction  itself  negatives  sucli 
a  construction ;  for  the  jury  are  given  to  understand  that  her 
declarations,  though  amounting  to  such  an  admission,  are  not 
to  be  received  except  for  tlie  purpose  of  proving  her  prom- 
ise, and  they  are  not  to  be  considered,  unless  there  was  a 
promise  made  by  defendant.  Not  only  so,  but  the  jury  are 
elsewhere  told  that  the  promise  of  defendant  to  marry  plain- 
tiff, being  shown  by  direct  or  circumstantial  evidence,  then 
the  demeanor  and  deportment  of  plaintiff  may  be  given  in 
evidence  to  prove  her  promise ;  and  that  a  promise  may  be 
inferred  from  defendant's  visits,  and  his  declarations  that  he 
promised  to  marry  her.  From  these  and  other  instructions, 
we  think  it  reasonably  manifest  that  the  jury  could  not  have 
understood  the  instruction  complained  of,  as  appellant  insists 
they  did.  The  fair  deduction  from  all  that  was  said  to  them 
is,  that  they  were  first  to  find  that  defendant  made  the  prom- 
ise, and  that  if  they  did  not  find  this  promise  pn^ved,  that 
was  an  end  of  the  case  ;  but  that  if  they  found  this  fact,  her 
conduct,  declarations  and  deportment  might  be  considered, 
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for  the  purpose  of  ascertaining  whether  she  concurred  in,  or 
reciprocated  his  promise,  but  not  for  tlie  purpose  of  proving 
the  promise  of  defendant. 

Other  errors  are  assigned,  but  not  argued.  The  foregoing 
considerations  cover  the  substance  of  the  case,  and  the  judg- 
ment is  therefore  affirmed. 


Veiths  v.  IIagge. 

While  objections  to  the  competency  of  a  witness  should,  in  general,  be 
taken  before  he  is  examined  in  chief,  yet  they  may  be  made  at  any  time 
during  the  trial,  if  made  as  soon  as  the  interest  or  incompetency  of  the 
witness  is  discovered. 

If  the  incompetencyof  a  witness  is  first  discovered  during  the  examination 
in  chief,  it  is  not  too  late  then  to  object  to  him  on  the  ground  of  incom- 
petency. 

The  fact  that  a  bond  for  the  delivery  of  property  attached  in  the  suit,  is 
filed  with  the  papers  in  a  cause,  upon  which  a  witness  is  surety,  is  not 
such  notice  of  the  interest  of  the  witness  as  will  preclude  the  party 
against  whom  he  is  caUed,  from  objecting  to  the  witness  on  the  ground 
of  incompetency,  after  he  has  been  sworn,  and  examined  in  chief,  in 
part. 

Where  it  is  the  custom  of  a  creditor,  known  and  acquiesced  in  by  the 
debtor,  to  charge  interest  on  accounts,  after  a  certain  time,  or  where 
such  is  the  uniform  usage  of  the  trade,  such  facts,  if  proved,  are  evi- 
dence of  an  agreement,  and  interest  will  be  allowed. 

Where  in  an  action  on  account  for  goods  sold  and  delivered,  the  party 
claimed  interest  on  the  account  from  the  end  of  the  year  during  which 
the  same  accrued,  and  offered  to  prove,  that  by  the  usage  and  mode 
of  dealing  between  him  and  his  customers,  having  open  accounts,  all 
such  accounts  were  considered  due  at  the  end  of  the  year,  and  interest 
on  the  same  from  that  time,  was  charged  to  his  customers,  and  that  such 
custom  was  known  to  the  defendant,  which  evidence  was  rejected  by 
the  court ;  Heldj  That  the  evidence  was  admissible ;  and  that  it  should 
have  been  left  to  the  jury  to  determine,  whether  the  facts  shown  amoun- 
ted to  an  agreement  between  the  parties,  that  the  account  was  to  be 
considered  due  at  the  end  of  the  year,  and  that  interest  was  to  be  char- 
ged after  that  time. 

A  charge  for  "money  paid"  or  "money  lent"  in  an  account,  cannot  be  pro- 
ved by  the  books  of  accounts  of  the  party  making  the  charge. 
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The  paying  out  or  loaning  of  monej,  is  not  usually  the  subject  of  a  charge 
in  an  account;  and  charges  of  that  nature  are  not  such  as  are 
made  in  the  ordinary  course  of  business  by  one  party  against  another. 

Where  in  an  action  on  an  account  for  goods  sold  and  delivered,  which 
contained  charges  of  money  lent,  the  party  proved  by  a  witness,  that 
the  defendant  was  a  customer  at  the  store  of  the  plaintiff,  and  was  in 
the  habit  of  borrowing,  from  time  to  time,  sums  of  money  from  the 
plaintiff,  which  were  charged  to  the  defendant  in  his  account ;  Held^ 
That  while  the  evidence  might  show  a  course  of  business  between  the 
parties,  it  was  not  sufficient  to  constitute  the  plaintiff's  books  of  ac- 
count legitimate  evidence  of  money  paid  or  lent  to  the  defendant. 

Section  2406  of  the  Code  has  not  made  any  such  distinction,  as  that  small 
sums  of  money  may  be  proved  by  a  party's  books  of  account,  but  that 
large  sums  shall  not  be  so  proved. 

But  the  books  may  more  readily  be  admitted  as  sufficient  to  prove  the 
payment  of  money  of  small  than  a  large  amount,  and  it  may  be  more 
readily  concluded  that  the  loan  or  payment  of  small  sums  of  money,  by 
a  retail  trader  to  his  customers,  and  charged  in  their  accounts,  was  more 
nearly  in  the  ordinary  course  of  business,  than  the  loan  or  payment  of 
large  sums;  and  if  the  jury  should  be  of  opinion,  that  small  money 
charges  were  legitimately  made  in  the  ordinary  course  of  business,  they 
may  allow  the  same. 

Where  a  party  against  whom  entries  are  made  in  books  of  account,  or  against 
whom  an  account  is  rendered,  relies  upon  or  seeks  to  avail  himself  of 
credits  entered  in  his  favor,  he  will  not  be  allowed  to  do  so,  without,  at 
the  same  time,  making  the  whole  account  evidence  ag^ainst  himself. 

A  party  seeking  to  have  the  benefit  of  an  admission  or  declaration  of  an- 
other, must  take  the  whole  admission  or  declaration  together,  and  will 
not  be  allowed  to  select  what  makes  in  his  favor,  and  exclude  that 
which  makes  against  him. 

Where  in  an  action  on  an  account,  which  contained  charges  for  money 
lent,  and  in  which  certain  credits  were  given  to  the  defendant,  the  de- 
fendant offered  no  evidence  of  payments  made  by  him,  and  the  plaintiff 
asked  the  court  to  instruct  the  jury  as  follows :  "  That  if  the  defendant 
claimed  the  benefit  of  the  credits  given  him  by  the  plaintiff,  on  his  ac- 
count, on  the  books  of  account  of  the  plaintiff,  he  thereby  made  said 
books  and  accounts  evidence  to  go  to  the  jury,  and  to  be  considered  by 
them,  in  support  of  all  the  items  charged  against  the  defendant  therein 
including  the  cash  items,  subject  to  be  rebutted  as  to  any  of  such  items 
by  counter evidecnce  on  the  part  of  the  defendant;  and  that  the  defen- 
dant could  not  claim  the  benefit  of  the  items  credited  to  him  on  said  ac- 
count, and  at  the  same  time,  exclude  fh)m  the  consideration  of  the  jury 
any  of  the  items  charged  against  him  in  the  same  account  ;*'  Hdd^ 
That  the  court  erred  in  refusing  to  give  the  instruction. 

Where  in  an  action  commenced  by  attachment,  on  the  ground  that  the  de- 


Digitized  by  VjOOQ  IC 


SUPREME  COURT  CASES— 1859.  165 

Veiths  V.  Uagge. 

fendant  had  property,  kc.j  not  exempt  from  execution,  which  he  refused 
to  give,  either  in  payment  or  security  of  the  debt,  the  defendant  claim- 
ed damages  of  the  plaintiff,  by  way  of  set-off,  for  the  wrongful  suing 
oat  of  the  attachment,  denying  the  causes  alleged  in  the  affidavit  for 
the  writ,  and  averring  that  the  attachment  was  wrongfully  sued  out ; 
and  where  on  the  trial,  the  plaintiff,  offered  no  evidence  to  prove 
that  the  defendant  had  property,  4c.,  or  that  payment  or  security  had 
ever  been  demanded,  and  refused  by  the  defendant,  and  thereupon  the 
defendant  asked  the  court  to  instruct  the  jury,  "that  the  burden  of  proof 
was  on  the  plaintiff,  under  the  issue  joined,  to  show  such  demand  and 
refusal,"  which  instruction  the  court  refused  to  give ;  Heldy  That  the 
instruction  was  properly  refused. 

In  an  action  on  an  attachment  bond,  for  wrongfully  suing  out  an  attach- 
ment, the  burden  of  proof  is  upon  the  plaintiff,  to  show  that  the  writ 
was  wrongfully  sued  out ;  and  where  the  attachment  was  issued  on  the 
ground  that  the  defendant  in  the  writ  had  property,  &c.,  which  he  refu- 
sed to  give  either  in  payment  or  security  of  the  debt,  and  he  relies  upon 
the  fact  that  no  demand  was  ever  made  upon  him  for  such  payment  or 
security,  and  that  there  was,  consequently,  no  refusal,  he  must  prove  it. 

The  true  test  to  determine  where  is  the  burden  of  proof,  is  to  consider 
which  party  would  be  entitled  to  the  verdict,  if  no  evidence  were  offered 
on  either  side ;  for  the  burden  of  proof  lies  on  the  party  against  whom, 
in  such  case,  the  verdict  ought  to  be  given. 

A  party  injured  by  the  wrongful  suing  out  of  a  writ  of  attachment,  has  no 
other  remedy  for  his  i^jaryr  than  an  action  on  the  attachment  bond,  un- 
less the  case  is  such  that  an  action  of  trespass  would  lie. 

The  law  has  made  no  provision  for  any  issue  or  proceeding  to  try  the  truth 
of  the  facts  averred  in  a  petition  or  affidavit  for  a  writ  of  attachment, 
nor  for  the  dissolution  of  the  writ,  upon  its  being  ascertained  that  the 
said  averments  are  not  true,  and  that  the  writ  was  wrongfully  issued, 
even  though  the  same  should  be  made  to  appear  from  the  verdict  of  a 
jury. 

Where  in  an  action  commenced  by  attachment,  in  which  the  defendant 
claimed  damages  of  the  plaintiff,  by  way  of  cross-action,  for  the  wrong- 
ful suing  out  of  the  attachment,  the  jury  found  for  the  plaintiff  on  his 
cause  of  action,  and  rendered  a  special  verdict,  that  the  attachment  was 
wrongfully  sued  out,  assessing  the  damages  of  the  defendant  therefor, 
at  ten  dollars ;  and  where  the  defendant  then  moved  the  court  for  a 
judgment  on  said  special  verdict,  quashing  the  writ  of  attachment, 
which  motion  was  refused,  and  judgment  rendered  for  the  plaintiff. 
Beldj  That  the  motion  to  quash  the  attachment  was  properly  overruled. 

Appeal  from  the  Scott  District  Court. 
Satubday,  Apbil  9. 
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Tni8  WAS  an  action  upon  a  promissory  note  for  $1,050, 
commenced  by  attachment,  on  the  ground  that  the  defend- 
ant had  property,  goods,  or  money,  lands  and  tenements, 
or  choses  in  action,  not  exempt  from  execution,  which  he 
refused  to  give  either  in  payment  or  security  of  the  said 
debt.  An  attachment  was  duly  issued,  and  levied  on  cer- 
tain goods,  wares  and  merchandize  in  the  store  of  the  de- 
fendant, who  executed  a  bond  for  the  delivery  of  the  prop- 
erty or  the  payment  of  its  estimated  value,  within  twenty 
days  after  the  rendition  of  judgment  in  said  suit.  This 
bond  was  signed  by  one  William  StoUey,  as  one  of  the 
sureties  of  the  defendant. 

The  answer  of  the  defendant  admitted  the  execution  of 
the  note,  but  denied  that  he  was  indebted  to  the  plaintiff, 
and  claimed,  as  a  set-olt^  the  sum  of  $567,42,  for  goods  sold 
and  delivered,  money  lent,  &c.,  with  interest — an  account 
of  which  was  attached  to  the  answer.  The  answer,  also, 
claimed  a  sum  of  $2,000  as  damages,  for  the  wrongful 
suing  out  of  the  said  attachment,  averring  that  the  said  de- 
fendant, at  the  time  of  suing  out  said  writ,  had  no  proper- 
ty, goods  or  money,  lands  and  tenements,  or  choses  in  ac- 
tion, not  exempt  from  execution,  which  he  refused  to  give 
in  payment  or  security,  for  any  debt  justly  due  from  him 
to  the  plaintiff;  that  there  was  due  from  the  defendant  to 
the  plaintiff,  at  the  time  of  commencing  the  action,  no 
more  than  the  balance  remaining  after  deducting  from  the 
amount  of  the  note,  the  amount  due  from  the  plaintiff  to 
the  defendant,  on  the  accounts  set  out  in  the  answer ;  that 
the  defendant  never  refused  to  pay  said  balance  to  the 
plaintiff,  but  was  always,  before  the  commencement  of  this 
action,  ready  and  willing,  and  repeatedly  offered  to  pay 
the  same  to  the  plaintiff;  and  that  the  said  attachment  was 
wrongfully  sued  out  by  the  said  plaintiff.  Among  the 
items  charged  in  the  accounts  attached  to  the  answer,  were 
the  following:  "Cash,  $100."  "To  check  to  Chubb, 
Bro.,  Barrow  &  Co.,  $146,00 ;"  and  in  the  same  accounts, 
the  plaintiff  was  credited  with  various  sums. 
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The  replication  denied  that  the  plaintiff  was  indebted  to 
the  defendant  in  the  sum  claimed  on  the  said  accounts  ^  ad- 
mitted the  suing  out  of  the  attachment,  and  the  execution  of 
the  attachment  bond ;  and  denied  that  the  attachment  was 
wrongfully  issued,  or  that  defendant  was  damaged  thereby. 

Upon  the  trial  of  the  cause,  before  a  jury,  the  defendant  to 
sustain  the  issues  on  his  part,  called  as  a  witness  the  said  Wil- 
liam Stolley,  who  was  sworn  in  chief,  and  examined  in  part 
on  behalf  of  defendant,  without  any  objection  on  the  part  of 
the  plaintiff.  While  the  examination  in  chief  of  said  witness 
was  in  progress,  and  unfinished,  the  attorney  for  the  plain- 
tiff interposed,  and  put  to  the  said  witness  the  following  ques- 
tion :  "  Have  you  any  interest  in  this  suit  ?" — to  which 
question  objection  was  made,  as  improper  at  that  stage  of 
the  proceeding,  but  the  objection  was  overruled,  and  the  wit- 
ness permitted  to  answer,  to  which  ruling  the  defendant  ex- 
cepteil.  In  answer  to  the  interrogatory,  the  witness  stated : 
"  I  do  not  know  that  I  have  any  interest,  except  that  I  am 
on  the  delivery  bond  to  the  sheriff."  The  delivery  bond 
was  filed  with,  and  attached  to,  the  writ  cf  attachment,  as  a 
part  of  the  sherift*'s  return.  The  attorney  for  the  plaintiff 
thereupon  objected  to  the  further  examination  of  the  witness, 
on  the  ground  that  he  was  incompetent,  by  reason  of  inter- 
est, which  objection  was  sustained,  and  the  witness  excluded 
— to  which  ruling  the  defendant  excepted. 

In  the  further  progress  of  the  cause,  the  defendant,  in  or- 
der to  sustain  the  charges  lor  interest  contained  in  the  ac- 
counts, having  proved  that  he  kept  a  retail  store,  at  which 
the  i^laintiff  was  a  customer,  and  bought  goods  from  time  to 
time,  on  credit,  and  had  a  running  account  at  said  store,  in 
which  said  purchases  were  charged  to  him — which  account 
was  the  one  in  suit — offered  to  prove  that  by  the  uniform 
usage  and  mode  of  dealing  between  defendant  and  his  cus- 
tomers, having  running  accounts  at  said  store,  all  said  ac- 
counts were  considered  as  due  at  the  end  of  tlie  year,  and 
that  interest  was  charged  by  the  defendant,  on  the  unpaid 
balances  of  the  said  accounts  from  the  said  end  of  the  yeai* ; 
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and  that  said  usage  and  mode  of  dealing  was  known  to  the 
plaintiff  at  the  time  when  he  was  a  customer  of  the  defend- 
ant. This  evidence  was  objected  to  by  the  plaintiff,  and  the 
objection  being  sustained,  the  defendant  excepted. 

The  defendant,  in  order  to  prove  the  accounts  against  tlie 
plaintiff,  produced  in  evidence  his  books  of  account,  having 
first  introduced  the  necessaiy  preliminary  evidence  in  verifi- 
cation of  said  books ;  and  also  called  as  a  witness  one  Hein- 
rich  Jensen,  who  testified  that  he  was  employed  as  a  clerk 
in  the  store  of  defendant,  from  the  first  of  March,  1855,  to 
the  firetof  March,  1866,  and  that  plaintiff^  during  that  time, 
was  a  customer  at  said  store,  and  was  in  the  habit  of  bor- 
rowing sums  of  money  from  defendant,  which  were  charged 
to  him  on  the  said  books  of  account.  The  bill  of  exceptions 
then  recites,  that  the  defendant  offered  no  evidence  inde- 
pendent of  said  books,  in  support  of  the  specific  items  of 
cash  charged  against  the  plaintiff  in  the  accounts ;  and  that 
the  plaintiff  offered  no  independent  evidence  on  his  part,  to 
prove  any  payments  made  by  him  to  the  defendant,  but  re- 
lied, in  order  to  establish  the  same,  on  the  credits  given  him 
for  such  payments,  upon  the  accounts  offered  in  setoff,  and 
the  said  books  of  account 

The  bill  of  exceptions  further  recites,  that  no  evidence 
was  offered  by  the  plaintiff,  to  prove  that  the  defendant,  at 
the  time  of  commencing  the  action,  had  any  property  not 
exempt  from  execution,  which  he  had  refused  to  give  in  pay- 
ment or  security  of  the  plaintiff' 's  claim,  as  alleged  in  the 
petition;  nor  was  there  any  evidence  produced  that  the 
plaintiff  had  ever  demanded  such  payment  or  security,  or 
that  the  defendant  had  ever  refused  to  give  the  same. 

The  court  instructed  the  jury  as  follows :  "  That  cash,  ex- 
cept in  small  items,  to  the  amount  of  ten  dollars,  or  there- 
abouts, which  appear  to  have  been  furnished  in  the  ordinary 
course  of  dealing  between  the  parties,  is  not  the  subject  of 
book  account,  and  cannot  be  proved  by  the  books  of  acconnt 
alone.  But  to  entitle  the  defendant  to  recover  for  such  items, 
there  must  be  other  evidence  than  what  the  books  furnish. 
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K  there  is  evidence  other  than  the  books,  that  the  money 
was  loaned  to  the  plaintiff,  items  of  such  a  character  the  jury- 
will  allow." 

To  the  giving  of  this  instruction,  the  defendant  excepted, 
and  thereupon  he  asked  the  court  to  instruct  the  jury  as  fol- 
lows :  "  That  if  the  plaintiff  claimed  the  benefit  of  the 
credits  given  on  his  account,  on  the  books  of  account,  and 
on  the  accounts  set  forth  in  the  answer,  he  thereby  made 
said  books  and  accounts,  evidence  to  go  to  the  jury,  and  be 
considered  by  them,  in  support  of  all  of  the  items  charged 
against  the  plaintiff  therein,  including  the  cash  items,  sub- 
ject to  be  rebutted  as  to  any  of  such  items,  by  counter  evi- 
dence on  the  part  of  the  plaintiff;  and  that  the  plaintiff 
could  not  claim  the  benefit  of  the  items  credited  tx>  him  on 
said  account,  and  at  the  same  time,  exclude  from  the  consid- 
eration of  the  jury,  any  of  the  items  charged  against  him  in 
the  same  account." 

This  instruction  the  court  declined  to  give,  but  instructed 
the  jury  as  follows :  "  That  the  plaintiff*  would  be  entitled 
to  all  credits,  and  all  acknowledgments  of  indebtedness  to 
him,  made  upon  the  defendant's  books,  if  he  chose  to  avail 
himself  of  such  credits.  But  that  if,  upon  an  examination 
of  the  debits  and  credits,  and  all  the  other  evidence  in  the 
case,  the  jury  believe  that  plaintiff  delivered  property  to  de- 
fendant, and  defendant  at  the  same  time,  paid  over  the 
amount,  or  a  part  of  it,  for  which  he  purchased  said  proper- 
ty, and  the  purchase  of  the  property  and  the  payment  for  it, 
was  one  and  tlie  same  transaction,  the  jury  may  balance  one 
against  the  other.  But  where,  on  an  examination  of  the 
books,  and  the  other  evidence  in  the  case,  there  are  cash 
items  charged  in  the  defendant's  account  against  the  plain- 
ti^  exceeding  ten  dollars,  which  do  not  appear  to  have  been 
made  in  payment  of  the  credits,  and  there  is  no  other  evi- 
dence than  the  books,  that  said  cash  was  delivered  to,  and 
received  by,  the  plaintiff,  then  the  jury  will  disallow  such 
items."  To  the  instruction  thus  given,  and  the  refusal  to 
give  that  asked  bv  him,  the  defendant  then  excepted. 
Vol.  VIIL— 22 
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On  the  issue  in  relation  to  suing  out  the  attachment,  the 
defendant  asked  the  court  to  instruct  the  jury  as  follows : 
"That  the  burden  of  proof  was  on  the  plaintiff,  under  the 
issue  joined,  to  prove  a  demand  of  property  in  payment  or 
security  of  the  said  debt,  and  a  refusal  on  the  part  of  said 
defendant."  This  instruction  the  court  refiised  to  give, 
and  thereupon  it  instructed  the  jury  as  follows  :  "  That 
the  plaintiff  having  taken  the  course  prescribed  by  law,  to 
obtain  an  attachment,  the  jury  must  be  satisfied  that  the 
defendant  has  established  the  fact  that  the  attachment  was 
wrongfully  sued  out — that  is,  that  it  was  sued  out  unjustly, 
injuriously,  tortuously,  and  in  violation  of  right — before 
they  can  allow  the  defendant  damages  for  the  wrongful 
suing  out  of  the  same."  To  the  giving  of  this  instructior., 
and  the  refusal  to  give  that  asked  by  the  defendant,  he  ex- 
cepted. 

The  ji:ry  returned  a  verdict  as  follows:  "We,  the  ju 
rors,  find  a  verdict  for  the  plaintiff  in  the  sum  of  $892,89. 
"We  likewise  are  of  the  opinion,  that  the  attachment  was 
wrongfully  issued,  and  therefore  think  the  defendant  enti- 
tled to  damages  to  the  amount  of  ten  dollars,  to  be  deduct- 
ed from  the  above  sum ;"  and  thereupon  the  defendant 
moved  that  a  judgment  be  rendered  upon  the  verdict  of  the 
jury,  that  the  writ  of  attachment  be  vacated  and  set  aside, 
which  motion  was  overruled,  and  judgment  was  rendered 
in  favor  of  the  plaintiff  for  the  amount  of  the  verdict,  lesa 
the  damages  awarded  to  the  defendant.  The  defendant 
appeals,  assigning  as  error  the  various  rulings  of  the  court. 

e/.  N.  Rogers^  for  the  appellant. 

I.  The  court  eiTed  in  denying  defendant's  motion  to 
quash  the  attachment. 

1.  It  being  judicially  ascertained  by  a  verdict,  on  an 
issue  regularly  joined  in  the  case,  directly  on  the  point, 
that  the  attachment  was  wrongfully  sued  out,  it  became 
the  duty  of  the  court  to  quash  it.     The  court  will  not  per- 
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mit  the  plaintiff  to  reap  any  advantage  of  his  tortuons  act. 
Otherwise,  plaintiff  would  be  allowed  to  "  take  advantage 
of  his  own  wrong,"  and  to  abuse  the  process  of  law.  The 
record  will  then  show  on  its  face,  an  attachment  wrongfully- 
sued  out,  and  a  judgment  giving  the  full  benefit  of  it  to  the 
wrongdoer ;  the  damages  being  merely  nominal.  2.  The 
recovery  of  damages  by  defendant  for  the  wrongful  suing 
out  of  the  attachment,  is  no  answer  to  the  motion  to  quash 
the  attachment.  The  plaintiff  cannot  thus  purchase  a  right 
to  retain  an  attachment,  wrongfully  sued  out.  In  contem- 
plation of  law,  the  damages  are  merely  a  remuneration  to 
defendant  for  the  injury  he  has  already  sustained,  from  the 
wrongful  act  of  plaintiff  in  fraud  of  his  rights.  3.  If  his 
property  has  been  taken  out  of  his  possession  under  the  at- 
tachment, he  recovers  his  loss  by  reason  of  the  detention, 
&C,  Drake  on  Attachments,  sections  170-184.  If  not  so 
taken,  (as  in  this  case),  he  gets,  ordinarily,  but  nominal  dam- 
ages. Such  recovery  confers  on  plaintiff  no  right  to  the 
attachment,  nor  to  any  future  benefit  from  it.  Parties  can- 
not thus  make  merchandise  of  the  process  of  law.  The 
court  has  rights  and  duties  in  the  matter.  It  is  its  duty  to 
see  that  its  process  is  not  abused.  It  is  against  the  whole 
policy  of  the  law,  to  allow  a  party  to  retain,  for  any  pur- 
pose, a  writ  wrongfully  sued  out.  3.  When  a  merchant's 
stock  of  goods  is  attached,  he  must  either  give  a  delivery 
bond,  or  have  his  business  broken  up,  and  his  credit  ruined. 
According  to  the  ruling  in  this  case,  his  creditor  can,  in 
such  case,  subjecting  himself  to  only  nominal  damages,  sue 
out  an  attachment  without  any  real  grounds,  compel  de- 
fendant to  give  bonds,  and  obtain  the  full  benefit  of  the 
bond,  and  of  recourse  against  the  sureties.  4.  Other  par- 
ties than  defendant  may  be  injuriously  affected  by  refusal 
to  quash  attachment.  It  may  enable  a  creditor  to  gain  an 
tinfaiF  advantage  over  other  creditors.  Subsequent  pur- 
chasers, incumbrancers,  or  lien-holders,  may  be  prejudiced. 
Sureties  on  the  delivery  bond  have  a  riglit  t^  be  protected 
from  liability  in  such  case.     5.  Our  position  in  no  way  con- 
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flicts  with  the  decision  in  Sackett  v.  Partridge^  4  Iowa,  416, 
that  defendant  cannot  traverse  the  allegations  for  an  attach- 
ment. Such  traverse  raises  an  immaterial  issue,  because  it 
determines  nothing  as  to  the  right  of  action,  and  because 
it  ignores  the  question  of  probable  cause.  In  this  case,  the 
verdict,  (under  an  instruction  suflSciently  favorable  to  plain- 
tiff), establishes  the  want  of  probable  cause.  The  decision 
in  Sackett  v.  Partridge^  does  not  decide  that  there  is  no 
mode  of  defeating  an  attachment,  where  the  proceedings 
to  obtain  it  are  regular  on  their  face.  It  only  decides  that 
it  cannot  be  done  by  traversing  the  allegations  in  the  peti- 
tion on  which  it  was  sued  out,  because  nothing  in  the  pe- 
tition is  traversable,  which  does  not  go  to  the  cause  of  ac- 
tion. For  a  like  reason,  a  defect  in  such  allegation,  is  not 
demurrable.  Hart  v.  Collins^  4  Iowa,  56.  The  remedy  is 
pointed  out  by  the  court  in  the  case  last  cited,  viz  :  a  mo- 
tion to  quash.  It  is  submitted  that  this  remedy  is  equally 
applicable,  when  the  writ  was  wrongfully  sued  out,  though 
the  proceedings  are  regular  on  their  face,  and  that  if  it  were 
made  clearly  to  appear  on  affidavits,  that  there  was  no 
ground  in  fact,  for  suing  out  the  writ,  a  motion  to  quash 
would  be  sustained.  Much  more  should  it  be  sustained, 
when  a  jury,  after  a  fair  trial,  on  an  issue  regularly  joined 
on  the  point,  under  instructions  not  complained  of  by  plain- 
tiff, have  found  that  there  was  not  even  probable  cause  for 
suing  it  out,  and  that  verdict  is  not  even  asked  to  be  set 
aside  by  plaintiff.  Courts  of  other  states  permit  a  defend- 
ant to  defeat  an  attachment  wrongfully  obtained,  by  motion, 
independently  of  statute.  Drake  on  Attachment,  ch.  15 ; 
lb.,  sees.  292,  293.  The  repeal  of  the  former  statutes  of 
this  state,  authorizing  defendant  to  traverse  allegations  for  an 
attachment,  merely  abrogates  that  method  of  proceeding, 
and  does  not  interfere  with  the  right  to  quash  on  motion. 
6.  The  court  below  denied  the  motion  to  quash  the  attach- 
ment, on  the  broad  ground  that  there  is  no  mode  of  defeat- 
ing an  attachment  wrongfully  sued  out,  when  the  proceed- 
ings to  obtain  it  are  regular  upon  their  face ;  and  that  the 
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defendant  has  in  snch  case,  no  remedy  bat  damages  upon  the 
bond.  That  tliis  is  entirely  contrary  to  the  whole  course  of 
adjudication  in  other  states,  where,  as  with  us,  an  attachment 
does  not  issue  as  a  matter  of  course,  on  commencing  an  ac- 
tion, will  be  seen  by  reference  to  Drake  on  Attachment,  ch. 
15,  where  the  practice  in  the  diflerent  states  is  stated  ;  by 
which  it  will  appear  that  when  the  matter  is  not  regulated  by 
statute,  (which,  in  several  states,  expressly  points  out  the  mode 
of  defeating  such  an  attachment),  the  courts  generally  recog- 
nize the  right  of  defendant  to  have  the  attachment  set  aside 
on  showing  that  it  was  improperly  issued,  by  extrinsic  evi- 
dence, either  on  motion,  based  on  aflBdavits,  or  by  plea  in 
abatement.  It  is  submitted,  that  to  deny  the  defendant  this 
right,  is  not  only  unjust  to  him,  but  offers  a  premium  to 
perjury,  (or  very  loose  swearing),  on  the  part  of  the  plain - 
tiflF,  by  allowing  him,  if  he  chooses  to  make  the  affidavit 
provided  by  the  law,  to  obtain  an  attachment,  and  hold  it, 
and  reap  the  fruits  of  it,  only  subjecting  himself  to  the  very 
moderate  risk,  (practically),  that  defendant,  (whose  property 
and  means  for  carrying  on  a  protracted  and  severely  contes- 
ted litigation,  have  probably  been  all  taken  from'  him  by  the 
attachment),  will  sue  him  on  the  bond,  and  succeed  in  sus- 
taining the  heavy  burden  imposed  on  him  in  such  an  action, 
by  the  decisions  of  this  court,  namely,  that  of  showing  want  of 
probable  cause.  It  is  submitted  that  the  doctrine  established 
by  this  court  in  Mahnke  v.  Daman^  3  Iowa,  107,  that  in  an 
action  on  an  attachment  bond,  plaintiff  must  allege  and 
prove  a  want  of  probable  cause,  is  in  itself  a  strong  argu- 
ment against  the  decision  of  the  district  court  in  this  case, 
oontining  defendant  to  damages  on  the  bond  ;  since  the  two 
doctrines,  taken  together,  almost  guarantee  impunity  to  a 
plaintiff,  in  wrongfully  suing  out  an  attachment.  7.  The 
question  left  undecided  in  JSackett  v.  Partridge^  whether  a 
claim  for  damages  on  the  attachment  bond,  can  proper- 
ly be  pleaded  in  set-off  in  the  attachment  suit  itself,  is  not 
before  the  court  in  this  case.  Since  the  Code,  (section 
1854),  authorizes  suit  on  the  bond  before  the  termination  of 
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the  attachment  suit,  it  would  seem  that  under  section  1740 
of  the  Code,  relative  to  set-off,  there  can  be  no  objection  to 
such  a  set-oft*,  when,  (as  in  this  case),  the  attachment  was 
sued  out  immediately  on  commencing  the  suit.  The  right 
(tf  action  on  the  bond,  vests  immediately,  at  least  for  nomi- 
nal damages,  or  at  all  events, ''  it  is  a  claim  held  by  defend- 
ant," (if  not  matured),  "at  the  time  the  suit  was  commenced." 
But  the  merely  technical  objection  to  a  set-oflf,  that  it  had 
not  accrued  when  the  suit  was  commenced,  is  clearly  one 
which  a  plaintifl*  can  wave,  and  does  waive,  by  failing  to 
demur,  and  pleading  over  on  the  merits,  and  the  plaintiif, 
in  this  case,  by  taking  this  course,  has  precluded  himself 
from  ever  raising  the  objection  thut  such  a  set-ofl*  is  not  al- 
lowable. 

II.  The  court  erred  in  excluding  the  witness,  StoUey,  on 
the  ground  of  interest.  This  objection  is  not  to  be  favored, 
and  it  was  taken  too  late.  The  bond  which  rendered  him 
incompetent  was  part  of  the  record,  and  plaintiff  either 
knew,  or  had  the  means  of  knowing  it,  when  he  was  called 
as  a  witness.  1  Greenleafs  h^v.,  sec.  421 ;  Donelaon  v. 
Taylor,  8  Pick.,  390 ;  ShurUeff  v.  WUlard,  19  Pick.,  202. 

III.  The  court  erred  in  excluding  the  evidence  offered 
by  defendant,  as  to  charges  for  interest.  The  statute  en- 
acting that  interest  on  open  accounts,  shall  run  from  six 
months  after  the  date  of  the  last  item,  (Stat.  1852,  ch.  37,  67)» 
only  applies  where  there  is  no  contract  about  interest  between 
the  parties.  It  was  meant  for  the  benefit  of  the  creditor,  not 
to  restrict  his  rights.  A  known  and  uniform  usage,  such  as 
was  offered  to  be  proved  by  defendant,  is  evidence  of  such 
a  contract,  and  binding  on  the  parties.  Stlleck  v.  French^ 
1  Am.  Lead.  Cases,  494,  and  cases  cited ;  Easterly  v.  Cole, 
3  Comstock,  502. 

IV.  The  court  erred  in  instnicting  the  jury,  that  the  de- 
fendant's books  were  not  evidence  of  cash  items,  except  in 
sums  not  greater  than  ten  dollars,  charged  against  plaintiff 
therein.  This  may  be  so  at  common  law,  though  the  au- 
thorities are  not  perfectly  uniform.     1  Smith  Lead.  Cases, 
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Notes  to  Price  v.  Torrington.  In  this  state,  the  subject  is 
r^ulated  by  statute.  The  Code,  (section  2406),  prescribes 
that  the  entries  must  be  "  in  the  ordinary  course  of  business." 
This  means,  the  ordinary  course  of  business  between  the  par- 
ties to  the  suit,  and  defendant  proved  by  the  witness,  Jen- 
sen, that  plaintiff  was  in  the  habit  of  borrowing  sums  of 
money  from  defendant  from  time  to  time,  which  were  charg- 
ed to  him  on  the  books.  The  entries  being  thus  proved  to 
have  been  made  "  in  the  ordinary  course  of  business,"  were 
competent  evidence  to  prove  the  items. 

V.  The  court  erred  in  refusing  to  instruct  the  jmy  as  re- 
quested by  defendant,  that  plaintiff  could  not  claim  the  ben- 
efit of  credits  given  him  on  defendant's  account  and  books, 
without  thereby  making  the  whole  of  the  debits,  evidence  to 
go  to  the  jury.  The  importance  of  this  ruUng  arises  from 
the  fact,  that  there  are  a  number  of  cash  items  charged  in  de- 
fendant's ^account  against  plaintiff — two  for  $100  each,  one 
for  $146,  and  several  for  smaller  sums.  This  is  a  case  falling 
under  the  general  rule,  that  if  one  party  seeks  the  benefit  of 
an  admission  or  declaration  of  the  other,  whether  oral  or 
written,  he  must  take  the  whole  of  it  together.  He  cannot 
exclude  that  part  which  makes  against  him.  1  Greenl.  Ev., 
sec.  201 ;  Code,  section  2399.  The  items  of  credit  are  not 
unqualified  and  isolated  admissions  of  payment ;  but  they 
are  admissions  of  payments  as  made  on  a  particular  account, 
i.  e.,  on  one  made  up  of  all  the  items  on  the  debit  side. 
They  cannot,  with  justice  to  defendant,  bo  separated  from 
that  account.  Defendant  is  not  to  be  prejudiced  by  having, 
as  in  fainiess  he  was  bound  to  do,  set  out  both  sides  of  the 
account.  If  he  had  set  fortli  only  the  debit  side,  he  would 
have  driven  plaintiff  to  independent  proof  of  his  payments  on 
the  account,  and  thus,  probably,  driven  him  to,  himself,  put 
in  evidence  defendant's  books.  He  cannot  be  put  in  a  worse 
situation,  than  if  he  had  taken  that  course.  The  point  is 
folly  sustained  by  the  following  cases :  Morris  v.  Hurat^  1 
Wash.  C.  C,  433  ;  Bell  v.  Davidson.,  3  lb.,  328  ;  Einff  v. 
Madox's  Ex'r,  7  Har.  &  J.,  467 ;  Waldeii  v.  Sherhime,  15 
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Johns.,  409 ;  Jone%  v.  Jone%^  4  Hen.  &  Munf.,  447 ;  Wag- 
goner V.  Ch*ay*8  Adm\  2  lb.,  603  ;  Wakeynan  v.  Marquand^ 
5  Martin,  (Lou.,)  (N.  S.),  265 ;  Ja/ioU  v.  FarraU,  2  Hawks., 
570;  Cow.  &  Hill's  notes  to  Phillip  on  Ev.,  Part  1,  344; 
Bandle  v.  Bldckbume^  5  Taunton,  245. 

VI.  The  court  erred  in  refusing  to  rule,  that  the  burdea 
was  on  plaintiif  to  prove  demand,  and  refusal  of  payment 
or  security  by  defendant,  and  in  ruling  that  the  burden  was 
on  defendant  to  prove  the  negative — that  there  had  been  no 
demand,  or  refusal.  Whether  there  had  been  such  demand  or 
refusal,  was,  (like  the  existence  of  his  own  claim  against  the 
defendant),  a  lact  within  plaintiff's  knowledge,  without 
which,  there  could  have  been  no  probable  cause  for  suing 
out  the  attachment.  1  Greenl.  Ev.,  sees.  74,  79  ;  Porter  v. 
WUson^  4  G.  Greene,  314.  It  would  be  impossible  for  de- 
fendant to  prove  negatively,  that  he  had  never  refused.  To 
require  him  to  do  so,  is,  in  effect,  to  render  it  impossible  to 
sustain  an  action  on  an  attachment  bond,  where  the  attach- 
ment was  sued  out  on  an  allegation  like  chat  in  the  present 
case. 

J.  W.  Stewart,  for  the  appellee. 

I.  The  motion  to  vacate  the  attachment,  made  after  the 
verdict,  and  rendition  of  judgment  thereon,  was  properly 
overruled. 

1.  Defects  in  the  pleadings  of  the  plaintiff  in  attach- 
ments, which  are  fatal  to  an  attachment,  are  of  a  preliminary- 
character,  and  may  consist,  either  in  a  defective  statement 
of  the  allegations  stating  the  cause  for  the  issuance  of  the 
writ;  or  where  the  writ  issued  is  informal  on  its  face;  or 
where  no  bond,  or  a  defective  bond,  has  been  filed.  In  any 
of  which  cases,  a  motion  to  quash  and  vacate  the  attadiment 
lies.  Motions  to  quash  an  attachment,  are  based  on  defects 
apparent  on  the  face  of  the  proceedings,  and  on  the  hearing 
of  such  a  motion,  nothing  will  be  considered  but  what  is 
thus  apparent    Drake  on  Attachments,  section  384.  In  the 
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case  at  bar,  no  such  objections  were  raised,  and  the  defend- 
ant below  having  joined  issue  with  the  plaintift*  on  the  mer- 
its, and  gone  to  the  jury,  and  having  elected  to  claim  dam- 
ages in  an  action  in  set-oif  on  the  attachment  bond,  afler 
the  verdict  of  the  jury,  and  tlie  rendition  of  judgment  there- 
on, the  motion  to  quash  the  writ  by  defendant  below,  comes 
too  late. 

If  the  petition  praying  for  the  writ,  or  the  bond,  were  in 
any  respect  defective,  defendant  below,  before  issue  joined 
and  trial  on  the  merits,  should  have  moved  to  quash  the  writ 
and  attachment  lien.  The  courts  will  not  suiier,  nor  permit 
the  defendant,  after  having  made  his  election,  and  brought 
suit  on  the  attachment  bond  filed  for  his  benefit,  in  case  of 
failure  to  recover  damages  thereon — or,  as  in  the  case  at  bar, 
recovering  merely  nominal  damages — ^to  repudiate  his  elec- 
tion, and  fall  thence  back  on  the  writ,  and  on  a  motion  mere- 
ly, quash  the  attachment,  and  vacate  the  attachment  lien ; 
that  is,  having  claimed  damages  for  the  wrongful  suing  out 
of  the  writ,  by  a  suit  on  the  bond,  and  having  failed  in  re- 
covering damages  thereon,  he  is  estopped  thenceforth  in  set- 
ting up  any  plea  which  will  impair  or  destroy  the  writ^  or 
the  attachment  lien.  lie  has,  by  his  previous  plea  of  record, 
availed  himself  of  all  the  benefits  accniing  to  him  in  the 
way  of  damages,  by  suit  on  the  bond,  and  has  acknowledged 
thfe  legal  existence  and  continuance  of  the  lien,  and  the  de- 
fendant below  is  bound  tliereby,  and  the  courts,  in  such 
cases,  will  not  allow  the  rights  of  the  attaching  and  judg- 
ment creditor,  to  be  thus  periled,  but  will  protect  him  in  tlie 
enjoyment  of  the  fruits  of  the  execution,  levied  on  the  prop- 
erty under  the  attachment  lien. 

2.  A  motion  to  quash  an  attachment,  is  addressed  to  the 
discretion  of  the  court,  and  may  be  acted  on,  or  declined 
at  pleasure ;  and  this  discretion  will  not  be  controlled  by 
mandamus ;  or  revised  by  an  appellate  court  on  error.  Drake 
on  Attachment,  section  386 ;  jEb?  parte  Putnam^  20  Ala., 
592 ;  Reipidd  v.  Bdl^  3  lb.,  57;  Jfassey  v.  Walker^  8  lb., 
167 ;  Elitan  et  al.  v.  Mounts^  12  lb.,  472.    The  statutory 
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provisions  regulating  attachments  in  the  state  of  Alabama, 
are,  in  the  main,  identical,  with  those  of  Iowa — hence  the 
decisions  of  that  state  on  this  point,  are  good  authority  in 
this  court    Drake  on  Attachment,  section  12. 

3.  By  Kev.  Stat,  of  Iowa,  1843,  78,  the  allegations  in 
an  aflSdavit  for  an  attachment,  were  traversable.  But  the 
Code,  (chap.  109),  changes  the  practice  in  this  respect,  and  in 
all  cases,  the  "  proceedings  relative  to  the  attachment,  are  to 
be  deemed  independent  of  the  ordinary  proceedings,  and 
only  auxiliary  thereto."  Code,  section  1847.  This  court  has 
also  decided,  that  under  the  practice  existing  under  the  Code, 
the  allegations  for  an  attachment,  are  not,  in  the  main  suit, 
traversable.  Sackett^  Belcher  db  Co.  v.  Partridge  db  Cook^ 
4  Iowa,  416.  This  court  having  decided,  that  such  issues 
only  can  be  made  in  an  independent  action  on  the  attach- 
ment bond,  it  is  respectfiilly  submitted,  that  this  issue  can- 
not, in  this  case,  be  made  by  set-off,  as  was  attempted  in  the 
trial  below. 

II.  Did  the  court  err  in  excluding  the  testimony  of  wit- 
ness Stolley  ?  The  case  in  8  Pick.,  390,  cited  by  appellant, 
is  not  in  point,  as  the  testimony  of  the  witness  was  not  of- 
fered to  the  jury,  but  to  the  court,  to  lay  the  foundation  for  the 
introduction  of  secondary  evidence.  The  case  in  19  Pick.,  202, 
cited  by  appellant,  is  good  authority  to  sustain  the  ruling  of 
the  court  below  on  this  point.  See  same  case,  page  212.  So, 
also,  is  the  authority  in  1  Greenl.  on  Ev,,  sec.  421.  The  rule 
formerly  observed,  of  requiring  objections  to  be  made  to  the 
competency  of  a  witness  only  on  his  voire  dire,  is  now,  by  all 
our  courts,  very  much  relaxed,  and  a  more  liberal  practice, 
which  looks  to  the  merits  and  justice  of  the  case,  rather  than 
to  technical  rules,  now  prevails.  ShurUeff  v.  WiUard^  19 
Pick.,  212.  The  objection  to  the  competency  of  a  witness, 
can  be  taken  at  any  stage  of  the  trial,  when  discovered ;  in- 
deed, if  the  disqualification  did  not  come  to  the  knowledge 
of  the  party  till  after  the  trial,  it  would,  if  of  sufficient  im- 
portance, be  a  good  ground  for  granting  a  new  trial.  Shvrir 
leff  V.   WiUard,  19  Pick.,  212 ;  1  Greenl.  on  Ev.,  sea  421 ; 
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1  Stark.  Ev.,  121,  and  cases  cited.  The  objection  to  the 
witness  StoUey,  he  having  testified  only  in  part,  did  not 
come  too  late,  it  being  urged  as  soon  as  discovered.  Turner 
V.  Pearte,  1  T.  E.,  719 ;  1  Phil.  Ev.  (6th  ed.),  121. 

TTT.  Did  the  court  err  in  excluding  evidence  offered  by 
defendant,  to  show  a  local  usage  in  his  store,  among  defend- 
ant's customers,  in  reference  to  interest  on  open  accounts  ? 
In  this  case  no  testimony  was  offered  to  prove  a  contract  be- 
tween the  parties,  to  pay  interest.  It  is  not  claimed  that 
there  was  any  contract.  In  the  absence  of  an  express  con- 
tract to  pay  interest,  in  cases  of  money  due  on  open  account, 
the  Code  (sec.  945,  and  session  laws  of  1853,  ch.  37,  sec.  1), 
determines  the  rate  of  interest  A  custom  is  a  usage  which 
has  acquired  the  force  of  law ;  it  derives  its  binding  authority 
from  the  tacit  consent  of  the  legislature  and  the  people ; 
it  follows,  therefore,  that  there  can  be  no  custom  in  rela- 
tion to  a  matter  regulated  by  statute.  1  Bouv.  Inst,  51. 
To  make  a  good  custom  it  must  be  public,  peaceable,  uni- 
form, general,  continued,  reasonable,  and  certain,  and  it  must 
have  continued  for  a  "  time  whereof  the  memory  of  man 
runneth  not  to  the  contrary."  1  Bouv.  Inst,  51 ;  1  Wend. 
Bl.  Com.,  75.  The  usage  or  custom  of  no  class  of  citizens 
can  be  sustained  in  opposition  to  principles  of  law.  Homer 
V.  Dorr^  19  Mass.,  28. 

IV.  It  was  a  right  of  the  plaintiff  below  to  avail  liim- 
self  of  the  credits  given  him  by  defendant,  in  his  books  and 
account,  without  reference  to  the  debits  of  defendant's  ac- 
count, or  off-set  This  does  not  fall  under  the  general  rule 
of  claiming  the  benefit  of  admissions  of  his  adversary,  where 
the  whole  admission  must  be  taken  together.  That  rule  ap- 
plies to  cases  where  the  party  wishing  tlie  benefit  of  admis- 
sions made,  introduces  the  admissions  himself,  as  testimony 
in  the  case ;  in  all  which  cases  the  party  using  and  introdu- 
cing such  admissions  in  evidence,  is  bound  by  the  whole  of 
it,  as  well  what  operates  for  as  against  him.  The  plaintiff 
below  did  not  seek,  nor  ask,  for  either  said  debits  or  credits, 
nor  call  on  defendant  below  to  produce  them.  They  were  no 
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part  of  plaintiff's  cause  of  action,  and  defendant  below,  hav- 
ing, on  his  own  motion,  given  said  credits  to  the  plaintiff,  if 
the  defendant  below  fails  to  prove  the  whole  of  his  offset, 
and  the  plaintiff  avails  himself  of  the  said  credits,  the  de- 
fendant :s  estopped  tliereatler,  from  interposing  objections, 
and  must  abide  the  consequences  of  his  vohmtary  acts. 

V.  Was  the  burden  of  proof  on  plaintiff  to  show,  on 
the  trial,  demand  and  refusal  of  payment  or  security  ?  The 
court  ruled  that  the  plaintiff,  having  conformed  to  the  pre- 
requisites of  the  statute,  and  obtained  a  writ  of  attachment, 
"  the  jury  must  be  satisfied  that  the  defendant  has  estab- 
lished the  fact,  that  the  writ  was  unjustly,  injuriously  and 
tortiously  sued  out,  before  they  can  allow  damages  to  de- 
fendant, for  the  wrongful  suing  out  of  the  same."  This  ru- 
ling of  the  court  was  in  strict  compliance  with  the  statute 
regulating  attachments.  When  a  party  has  observed  all  the 
conditions  precedent  necessary  to  obtain  a  writ  of  attach- 
ment, and  the  writ  is  issued,  and  property  attached  under 
and  by  virtue  of  the  writ,  it  is  a  right  which  the  law  pves 
to  the  attaching  creditor,  to  have  and  to  hold  his  lien  on 
the  property  under  attachment,  and  that  the  specific  proper- 
ty thus  held  should  be  applied  to  extinguish  the  judgment 
obtained  thereon.  And  if,  in  any  case,  the  writ  is  wrong- 
fully issued,  the  remedy  of  the  defendant  is,  not  to  qnadi 
and  vacate  the  writ,  and  extinguish  the  lien,  but  in  an  action, 
on  the  bond,  to  recover  damages ;  that  is  to  say,  the  attach- 
ing creditor  having  taken  the  course  prescribed  by  law,  and 
having  obtained  a  writ  of  attachment,  and  attached  property 
of  the  debtor,  not  exempt  from  execution,  and  properly  sub- 
ject to  the  attachment,  the  property  must  abide  the  final  or- 
der of  the  court  in  the  premises,  and  it,  or  its  estimated  val- 
ue, (if  a  delivery  bond  has  been  taken),  must  invariably 
be  forthcoming,  to  satisiy,  either  in  whole  or  in  part,  the 
judgment  obtained,  subject,  however,  to  this  one  exception — 
if  the  attaching  creditor  has  abused  the  power  given  him  by 
the  statute,  and  wrongfully  sued  out  the  writ — that  he  pay 
all  damages  the  defendant  has  sustained  by  the  abuse  of  the 
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power  given  him  by  the  statute,  in  the  unjust,  improper  and 
tortious  use  of  the  writ. 

The  allegations  asking  for  an  attachment  in  the  petition, 
this  court  have  already  ruled,  were  not  traversable  on  the 
pendency  and  trial  of  the  principal  suit.  4  Iowa,  416.  Such 
an  issue  can  only  be  raised  in  an  action  on  tlie  attachment 
bond.  Now,  whether  this  issue  is  made  in  an  independent 
action  on  the  bond,  or  in  an  action  for  damages  on  the  bond, 
by  way  of  set-oflF  to  the  main  suit  pending,  is  immaterial ; 
the  issue,  in  both  instances,  is  the  same,  and  that  issue  is, 
was  the  writ  wrongfully  issued?  The  defendant  having 
averred  that  it  was,  and  the  plaintiff  having  joined  issue 
with  him  thereon,  it  was  for  the  defendant  to  show,  or  to 
make  out,  at  least,  a  prima  facie  cause  to  the  jury,  that  the 
writ  was  wrongfully  sued  out,  before  the  plaintiff'  could  be 
called  on  to  make  defense  to  the  matters  and  things  alleged 
by  defendant  in  his  suit  for  damages  on  the  bond.  Hence, 
the  ruling  of  the  court  in  tliis  case,  tliat  the  burden  of  proof 
was  on  the  defendant ;  that  the  plaintiff,  having  complied 
with  the  provisions  of  the  statute,  had  obtained  his  writ,  and 
was  entitled,  therefore,  to  all  the  benefits  to  be  derived  there- 
from; and  the  defendant,  having  elected  to  bring  his  action 
in  set-off  on  the  bond,  the  defendant,  before  he  could  recover 
damages  thereon,  must  make  it  appear  afflnnativeJy — or, 
at  least,  a  prima  fade  appearance — that  plaintiff  had  sued 
out  the  writ  unjustly,  injuriously  and  tortiously,  as  a  condi- 
tion precedent  to  his  recovery  of  damages. 

Stockton,  J. — 1.  We  think  there  was  no  substantial  preju- 
dice to  the  rights  of  the  defendant,  in  the  permission  given 
by  the  court  to  the  plaintiff,  to  interrupt  the  examination  in 
chief  of  the  witness,  StoUey,  to  enable  the  plaintiff  to  ask 
him  whether  he  had  any  interest  in  the  suit.  Objection  to 
tlie  competency  of  a  witness  should,  in  general,  be  taken 
before  he  is  examined  in  chief.  There  is  no  objection,  how- 
ever, to  its  being  taken  at  any  time  during  the  trial,  provi- 
ded it  is  taken  as  soon  as  the  interest  is  discovered.    If 
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discovered  during  the  examination  in  chief,  it  is  not  too  late 
to  make  the  objection.  1  Greenleaf  Ev.,  section  421. 
There  is  nothing  to  show  that  the  interest  of  the  witness 
was  known  to  the  plaintiff,  until  it  was  disclosed,  upon  his 
examination,  that  he  was  surety  in  the  delivery  bond  given 
for  the  property  of  defendant  attached  in  the  suit  The  Cact 
that  the  bond  was  on  file  among  the  papers  of  the  suit  was 
not,  of  itself,  sufficient  to  bring  the  matter  to  the  notice  of 
the  plaintiff.  That  the  witness  was  incompetent  by  reason 
of  the  security  given  by  him,  does  not  seem  to  be  contested 
by  the  defendant. 

2.  The  defendant  claimed  to  be  allowed  interest  on  bis 
open  account  against  the  plaintiff,  from  the  end  of  the  year 
during  which  the  same  accrued ;  and  offered  to  prove  that 
by  the  usage  and  mode  of  dealing  between  him  and  his  cus- 
tomers, having  open  accounts,  all  such  accounts  were  con- 
sidered due  at  the  end  of  the  year ;  that  interest  on  the  same 
from  that  time  was  charged  by  defendant  to  his  customers ; 
and  that  such  custom  was  known  to  plaintiff.  The  court 
refused  to  receive  the  evidence. 

When  money  is  due  by  agreement,  at  a  particular  time, 
interest  may  be  charged  after  that  time ;  or  when  there  is 
a  settlement  of  matured  accounts,  interest  is  chargeable  from 
the  time  the  balance  is  ascertained.  But  where  there  is  an 
open  account,  interest  on  the  same  can  only  be  charged  af- 
ter six  months  from  the  date  of  the  last  item.  Code,  sec- 
tion 945;  Acts  1853,  67.  If  the  defendant  is  entitled  to 
charge  interest  on  his  account  in  this  instance,  ho  can  only 
be  so  entitled  on  th&  ground  that  the  plaintiff  kept  an  open 
account  with  defendant,  knowing  his  usage  and  mode  of 
dealing  with  his  customers ;  and  that  this  fact  amounted  to 
an  implied  agreement,  at  least,  to  pay  interest  on  the  ac- 
count after  the  end  of  the  year.  If  it  be  the  creditor's  cus- 
tom, known  and  acquiesced  in  by  the  debtor,  to  charge  in- 
terest, or  if  such  be  the  uniform  usage  of  the  trade,  such 
facts,  if  proved,  are  evidence  of  an  agreement,  and  interest 
will  be  allowed.  Meech  v.  Smithy  7  Wend.,  315,  318 ;  Ea^- 
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terly  v.  CWe,  1  Barbour,  236 ;  same  v.  sanie^  3  Comstock, 
502 ;  Willmms  v.  Craig^  1  Dallas,  313.  The  evidence  of- 
fered, we  think,  should  have  been  admitted,  and  it  should 
have  been  lefk  to  the  jury  to  determine  whether,  the  facts 
shown  amounted  to  an  agreement  between  the  parties  that 
the  account  was  to  be  considered  due  at  the  end  of  the  year, 
and  that  interest  was  to  be  charged  after  that  time. 

3.  The  account  pleaded  by  the  defendant,  by  way  of 
set-off  to  the  plaintiff's  action,  commenced  in  April,  1855, 
and  continued  up  to  December,  1856.  It  contained,  among 
others,  several  items  charged  against  plaintiff,  as  "cash 
$100,"  and  "  cash  $146."  The  defendant,  after  having  pro- 
duced the  necessary  preliminary  evidence  in  verification  of 
his  books  of  account  i  and  after  having  proved  by  one  Jen- 
sen, who  was  his  clerk  from  March,  1855,  to  March,  1856, 
that  plaintiff*  during  that  time  was  a  customer  of  defendant, 
and  in  the  habit  of  bori owing  sums  of  money  of  defend- 
ant, from  time  to  time,  which  were  charged  to  him  in  said 
books  of  account,  without  offering  any  other  evidence  in 
support  of  said  cash  items  charged  to  plaintiff,  offered  to 
prove  the  same  by  the  said  books.  The  court  charged  the  jury 
that  "  cash,  except  in  small  items,  to  the  amount  of  ten  dol- 
lars or  thereabouts,  which  appear  to  have  been  furnished  in 
the  ordinary  course  of  dealing  between  the  parties,  is  not 
the  subject  of  book  account,  and  cannot  be  proved  by  the 
books  alone.  But  to  entitle  the  defendant  to  recover  for 
such  items,  there  must  be  other  evidence  than  what  the 
books  furnish.  If  there  is  evidence  other  than  the  books, 
that  the  money  was  loaned  to  the  plaintiff,  items  of  such 
character  the  jury  will  allow." 

When  the  preliminary  proof  is  made,  as  required  by  the 
Code,  (section  2406),  the  admissibility  of  the  books  of  ac- 
count, is  a  question  for  the  court ;  the  degree  of  credit  to  be 
given  to  them,  after  they  are  introduced,  is  to  be  determined 
bj  the  jury.  They  are  admissible  to  prove  charges  by  one 
party  against  another,  made  in  the  ordinary  course  of  busi- 
ness, and  for  no  other  purpose.    The  question  whether  the 
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charges,  sought  to  be  proved  by  the  books,  are  made  iu  the 
"  ordinary  course  of  business,"  may  oftentimes  be  difficult 
of  determination.  It  has  been  held  that  the  books  of  ac- 
count of  a  farmer  or  planter,  are  not  evidence  to  prove  a 
sale  and  delivery  of  articles ;  for  such  transactions  are  not 
in  the  usual  course  of  business  of  farmers.  Jeter  v.  Mar- 
tin^ 2  Bevaid,  156;  and  in  Thayer  v.  Dean^  2  Hill,  677, 
the  same  court  held  that  the  memorandum  books  of  a  ped- 
lar were  inadmissible,  because  such  persons  usually  do  not 
deal  on  credit,  and  cannot  conveniently  keep  books.  "They 
do  not  fall  within  that  class  of  persons,  (say  the  court),  in 
whose  pursuit  or  employment,  convenience,  or  the  usage  of 
the  country,  imposes  the  necessity  of  keeping  books  of  ac- 
count." So,  it  is  held  tliat  the  article  sold  must  be  in  the  line 
of  the  party's  general  business;  and  that  the  sale  of  a  horse 
could  not  be  proved  by  an  entry  in  the  books  of  a  dry- 
goods  merchant,  or  tradesman.  Shoeinaker  v.  Kellogg^  1 
Jones,  310.  If  the  entries  appeal*  to  have  been  made  out 
of  the  usual  course  of  business,  the  books  are  to  be  rejected. 
Lynch  V.  M'^IIiigo^  1  Bay.,  33.  In  Leveringe  v.  Dayton^  4 
Washuigton,  C.  C,  698,  the  plaintiflTs  ledger  was  offered 
with  a  debit :  "  To  duties,  $1602."  The  court  rejected  the 
evidence,  not  because  the  entry  was  ia  the  ledger,  but  be- 
cause it  was  a  large  charge  of  money  paid  on  account^  en- 
tered all  at  once,  without  appearing  to  be  in  the  course  of 
business.  The  party  offering  the  books  must  prove  what 
his  ordinary  business  is  ;  and  tlie  jury,  under  the  direction 
of  the  court,  are  to  allow  or  disallow  the  charges  made,  ac- 
cording to  the  credit  they  may  attach  to  the  books,  and  ac- 
cording as  it  may  be  determined  whether  the  charges  are 
or  are  not  made  in  the  ordinary  course  of  business. 

Upon  the  question  of  the  admissibility  of  the  party's 
book  of  entries  for  the  purpose,  and  the  extent  to  which  it 
is  allowable  to  prove  by  them  th^  cash  items  in  an  account, 
the  rule  varies  in  the  different  states.  In  Massachusetts, 
Maine  and  New  Hampshire,  money  charges  may  be  proved, 
by  them  to  the  extent  of  $6  66,  but  not  beyond.     Unian, 
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Bank  v.  Knapp,  3  PicL,  109 ;  Hums  v.  Fay,  14  lb.,  12 ; 
Prince  v.  Smith,  4  Mass.,  456 ;  WethereU  v.  Swan,  32  Maine, 
247 ;  Richardson  v.  Emery,  3  Foster,  220 ;  Bassett  v.  /§;^- 
fard,  11 N.  H ,  169. 

In  Pennsylvania,  the  book  of  original  entries,  made  by 
the  party,  and  verified  by  his  oath,  is  competent  evidence  of 
goods  sold  and  delivered,  and  work  done,  and  of  the  price, 
but  not  of  money  lent  or  paid.  Duooign  v.  Schreppd,  1 
Yates,  347. 

In  South  Carolina,  the  book  of  the  party  is  evidence  to 
prove  the  delivery  of  articles  sold,  or  work  done,  and  noth- 
ing more.   St.  Phillip^ %  Churchy.  »^i^,  2  McMullen, 312. 

In  Delaware,  by  statutory  regulation,  in  an  action  for  ar- 
ticles sold  and  delivered,  and  other  matters  properly  charge- 
able in  an  account,  the  oath  of  a  plaintiff,  together  with  a 
book  regularly  and  fairly  kept,  are  declared  to  be  sufficient 
in  all  cases  to  charge  a  defendant.  Hall's  Bevised  Laws, 
89.  But  the  conrts  have  held  that  cash  is  not  a  matter 
properly  chargeable  in  account.  Smith  v.  WBeath,  cited  in 
Harrington,  346. 

In  New  York,  in  Case  v.  Potter,  8  Johnson,  211,  the 
question  of  admissibility  was  not  decided ;  but  it  was  said 
by  the  court,  tliat  althoogh  a  shop  book  might  be  admitted 
in  case  of  a  sale  and  delivery,  yet  the  usage  ^'  can  never 
apply  to  a  charge  for  cash  lent,  but  only  to  the  regular  en- 
tries of  the  party  in  the  usual  couise  of  his  business."  In 
Vosdnng  v.  Thayer,  12  Johnson,  461,  the  court  say :  that 
"  books  of  account  are  not  evidence  of  money  lent,  be- 
cause such  transactions  are  not,  in  the  usual  course  of  busi- 
ness, matters  of  book  account." 

In  Illinois,  the  rule  in  New  York  has  been  adopted,  and 
it  is  held,  that  upon  the  necessary  and  usual  preliminary 
proof  being  made,  in  case  of  open  account,  composed  of 
many  items,  the  plaintiff's  book  of  accounts  is  admissible ; 
bat  that  this  does  not  apply  to  an  action  for  money  lent,  as 
that  is  not  usually  the  subject  of  a  charge  in  account — ^a 
note  being  generally  taken.  Boyer  v.  Sweet,  3  Scam.,  120. 
V0L.VIII.— 24 
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.  In  New  Jersey,  the  party's  books  are  evidence  of  work 
done  and  articles  delivered ;  as  to  cash  items,  it  is  held  that 
of  a  single  charge  they  are  not  evidence,  nor  of  two  or 
three  charges  standing  alone.  Carman  v.  Dvmham^  6  Hal- 
sted,  189.  Yet  where  there  have  been  miscellaneous  deal- 
ings between  the  parties,  and  there  are,  among  other  char- 
ges, entries  of  cash  lent,  which  appear  to  have  been  in  the 
course  of  business,  and  are  according  to  custom,  it  is  said 
the  practice  has  been  to  admit  the  books  in  evidence.  Cra- 
'oen  V.  SAaidy  2  Halsted,  345.  But  the  admissibility  of  the 
book  to  prove  such  items,  has  been  subsequently  denied  in 
New  Jersey,  in  Carman  v.  Dunham^  supraj  and  still  later 
in  Imlee  v.  PraJl^  3  Zabriskie,  458,  where  thfe  book  con- 
tained charges  for  cash,  interspersed  with  other  charges 
against  other  persons,  through  a  course  of  years.  The 
court  say:  "Goods  are  generally  bought  and  sold  in  a 
store,  in  a  shop— often  by  clerks,  frequently  in  the  presence 
of  a  third  party ;  they  are  mostly  taken  to  a  man's  family 
and  used  there.  Services  are  very  generally  rendered  in 
public,  or  there  are  circumstances  which  afford  some  possi- 
bility of  rebutting  fraudulent  charges  respecting  them. 
But  not  so  with  money  transactions.  They  occur  at  a  man's 
house — on  the  streets  and  highways — not  in  the  presence 
of  third  parties — perhaps  more  frequently  in  private  than 
in  public.  It  can  always  be  safely  alleged  that  they  so  oc- 
cun'ed.  You  may  trace  goods  to  their  use,  sometimes,  but 
not  money,  to  any  certainty.  Services  generally  produce 
something  tangible  or  visible,  with  which  the  service  was 
connected.  But  no  man  can  prove  that  at  a  particular  time 
he  did  not  receive  money,  unless  he  can  prove  an  alibis 
In  Ohio,  if  the  matters  charged  are  such  as  generally 
constitute  the  subject  of  a  book  account — ^if  the  book  is 
produced — the  performance  of  the  services,  if  the  charge 
be  for  work,  and  the  quality,  quantity,  and  delivery  of  the 
goods,  if  the  charge  be  for  goods — may  be  proved  by  the 
oath  of  the  party  claiming  by  virtue  of  the  book  account. 
This  practice  is  applicable  to  charges  for  goods  sold,  and 
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labor  and  other  services  performed,  contained  in  the  accoimt 
books  of  merchants,  farmers,  mechanics,  and  professional 
men.  As  to  money  charges,  a  distinction  is  taken.  If,  in 
the  course  of  business,  small  sums  are  passing  between  the 
parties,  these  may,  it  is  held,  be  charged  on  the  book,  and 
proved  in  the  same  manner  as  the  other  items  of  the  ac- 
count. Yet  money  lent  or  paid,  especially  if  in  any  con- 
siderable amount,  is  ordinarily  not  the  subject  of  book 
charge ;  a  note  or  receipt  is  usually  taken  ;  and  therefore, 
though  an  individual  might  be  engaged  in  a  business  that 
would  justify  such  charges,  yet  in  ordinary  cases  they  are 
inadmissible.  Crane  v.  Spear^  8  Hammond,  494.  The  ac- 
tion was  on  an  account,  the  items  amounting  to  $900 — 
three  of  the  charges,  amounting  to  $700,  were  for  cash 
lent.  It  was  proposed  to  prove  them  by  the  party's  oath. 
It  was  held  that  it  could  not  have  been  the  intention  of  the 
legislature  to  admit  this  kind  of  testimony  in  such  a  case. 
See  Smiley  v.  Dewey ^  17  Ohio,  156. 

We  think  the  general  rule  is  clearly  established  by  these 
authorities,  that  a  charge  for  "  money  paid,"  or  "  money 
lent,"  cannot  be  proved  by  a  party's  book  of  accounts ; 
that  such  transactions  are  not  usually  the  subject  of  a  charge 
in  account ;  and  that  charges  of  that  nature  are  not  such  as 
are  made  in  the  ordinary  course  of  business  by  one  party 
against  another. 

It  may  be  safely  aflSrmed  that  the  general  rule  in  the 
business  transactions  of  men  is,  that  the  person  lending  or 
paying  money  usually  takes  a  note  or  receipt.  As  is  said,- 
however,  by  Httchcook,  J.,  in  Crane  y. Spear ^  8  Ham.,  494, 
an  individual  might  be  engaged  in  a  busihess  that  would 
seem  to  justify  such  charges — as  where  one's  ordinary  busi- 
ness may  be  said  to  consist  in  receiving  money  on  deposit, 
and  paying  it  out  for  others.  When  such  fact  is  shown,  the 
book  may  be  proper  evidence  of  the  payment  of  money. 
This  would  not,  however,  apply  to  the  case  of  a  party  en- 
gaged in  the  mere  business  of  keeping  a  retail  store,  whose 
customers  purchase  goods  of  him   on  credit,  which  are 
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charged  to  them  in  a  running  account.  Loaning,  or  paying 
out  money  to  his  customers,  is  no  part  of  such  a  person's 
business.  They  would  not  ordinarily  expect  to  find  them- 
selves charged  in  their  accounts  with  sums  of  money  lent  or 
paid. 

The  law  admits  this  kind  of  evidence  in  any  case,  only  on 
the  ground  of  "moral  necessity."  The  practice  is  only  jus- 
tified on  the  ground,  that  without  such  evidence  there  would, 
in  many  cases,  be  a  total  failure  of  proof.  At  the  very  best, 
it  is  but  presumptive  evidence,  and  that,  too  of  the  very- 
lowest  grade.  It  should  always  be  received  with  great  cau- 
tion, and  be  subjected  to  the  strictest  scrutiny.  Larue  v. 
Rowland^  7  Barb.,  107.  The  courts  and  legislatures  have 
jealously  limited  its  operation  to  that  character  of  dealing 
to  which  the  law  has  ascribed,  j!wm«  facie^  a  destitution  of 
the  ordinary  means  of  proof,  viz  :  the  daily  sale  and  barter 
of  merchandise,  and  other  commodities,  the  performance  of 
services,  and  letting  of  articles  to  hire,  and  probably  the 
payment  from  time  to  time  of  money  placed  on  deposit — 
circumstances  so  frequent  in  succession,  and  so  trivial  in 
their  individual  amount,  that  the  procurement  of  formal 
proofs  could  not  be  expected,  and  would  not  compensate  for 
the  time  necessary  for  the  purpose.  Brcmnan  v.  Foree^  12 
B.  Monroe,  508. 

It  was  not  sufficient  to  constitute  the  books,  in  this  in- 
stance, legitimate  evidence  of  money  lent  or  paid  to  the 
plaintiflF,  that  the  defendant  proved  by  the  witness,  Jensen, 
that  the  plaintiflT  was  a  customer  at  defendant's  "store,"  and 
was  in  the  habit  of  borrowing,  from  time  to  time,  sums  of 
money  from  the  defendant,  which  were  charged  to  plaintiff 
in  his  account.  This  might  show  a  course  of  business  be- 
tween them.  But  that  is  not  of  itself  sufficient.  The 
charges,  allowed  to  be  proved  by  the  book,  are  such  as  per- 
sons engaged,  as  the  defendant  was,  in  the  business  of  keep- 
ing a  retail  store,  for  the  sale  of  merchandise,  would,  in  the 
ordinary  course  of  business,  be  expected  to  make  against 
their  customers. 


Digitized  by  VjOOQ IC 


SUPREME  COURT  CASES— 1859.  189 

Vieshs  T.  Hagge. 

The  statute  has  not  made  any  such  distinction,  as  that 
small  Boms  of  money  may  be  proved  by  the  party's  books, 
but  that  large  sums  shall  not  be  so  proved.  The  question 
whether  the  charges  are  made  in  the  ordinary  course  of 
business,  as  well  as  the  credibility  of  the  books  when  pro- 
duced, is  for  the  jury  to  determine.  They  might  more 
readily  admit  the  suflBciency  of  the  book  to  prove  charges 
of  money  of  a  small,  than  of  a  large  amount.  So  they 
might  more  readily  conclude,  that  the  loan  or  payment  of 
small  sums  of  money  by  a  retail  trader  to  his  customers,  and 
charged  in  their  accounts,  was  more  nearly  in  the  ordinary 
course  of  business,  than  the  loan  or  payment  of  large  sums ; 
and  if  they  should  judge  that  small  money  charges  were 
legitimately  made,  in  the  ordinary  course  of  business,  we 
should  not  be  inclined  to  hold  that  they  might  not  so  de- 
termine, and  allow  them  accordingly.  See  Sloaii  v.  Ault^ 
and  Young  v.  Jones^posL 

4.  The  defendant,  in  order  to  prove  the  account  ofiered 
by  him  in  set-off,  produced  in  evidence,  as  before  stated,  his 
books  of  account,  on  which  the  several  items  charged  to 
the  plaintiff  in  the  account  offered  in  set-off,  appeared 
charged  against  him.  The  plaintiff  introduced  no  inde- 
pendent evidence  on  his  part,  to  prove  any  payments  made 
by  him  to  the  defendant  on  said  account,  but  relied  in  order 
to  establish  the  same,  on  the  credits  given  him  for  such 
payments  upon  the  account  offered  in  set-off,  and  Ihe  said 
books  of  account. 

The  defendant  asked  the  court  to  charge  the  jury,  that 
"  if  the  plaintiff  claimed  the  benefit  of  the  credits  given  to 
him  by  defendant,  on  his  account,  on  tlie  books  of  account, 
and  on  the  accounts  set  forth  in  the  answer,  he  thereby 
made  said  books  and  accounts,  evidence  to  go  to  the  jury, 
and  be  considered  by  them,  in  support  of  all  the  items 
charged  against  the  plaintiff  therein,  including  the  cash 
items,  subject  to  be  rebutted  as  to  any  of  such  items,  by 
counter  evidence  on  the  part  of  the  plaintiff.  And  that  the 
plaintiff  could  not  claim  the  benefit  of  the  items  credited  to 
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him  on  said  accoaut,  and  at  the  same  time  exclude  from  the 
consideration  of  the  jury,  any  of  the  items  charged  against 
him  in  the  same  account." 

The  court  refused  to  give  the  instruction,  but  directed  the 
jury,  that  "  the  plaintiff  was  entitled  to  all  credits,  and  all 
acknowledgments  of  indebtedness  to  him,  made  upon  de- 
fendant's books,  if  he  chose  to  avail  himself  of  them.  But 
if,  upon  examination  of  the  debits  and  credits,  and  all  the 
other  evidence  in  tlie  case,  the  jury  believe  that  the  plain- 
tiff delivered  property  to  defendant,  and  defendant,  at  the 
same  time,  paid  over  the  amount,  or  a  part  of  it,  for  which 
he  purchased  said  property,  and  the  purchase  of  the  proper- 
ty and  the  payment  for  it,  was  one  and  the  same  transac- 
tion, then  the  jury  may  balance  the  one  against  the  other." 

We  think  there  was  error  in  the  refusal  of  the  court  to 
give  the  instruction  as  requested  by  tlie  defendant.  If  the 
plaintiff  had  called  for  the  production  of  the  defendant's  books 
of  account,  and  had  himself  given  them  in  evidence,  to 
prove  the  credits  he  was  entitled  to  on  the  account  of  the 
defendant  against  him,  there  is  no  dispute  but  that  he 
would  not  bo  allowed  to  use  the  credits  entered  therein,  as 
evidence  in  his  favor,  without  at  the  same  time  making  the 
debits  evidence  against  him,  and  in  favor  of  defendant. 

But  the  authorities  go  farther  still ;  and  it  is  held,  that  it 
is  no  matter  by  whom  the  account  is  given  in  evidence,  or 
sought  to  be  used.  If  the  party  against  whom  the  entries 
are  made,  or  account  rendered,  relies  upon,  or  seeks  to  avail 
himself  of,  credits  entered  in  his  favor,  he  will  not  be  al- 
lowed to  do  so  without,  at  the  same  time,  making  the  whole 
account  evidence  against  him.  The  authorities  to  this  point 
are  both  numerous  and  respectable,  and  so  far  as  we  have 
been  able  to  examine  them,  are  all  one  way.  Morris  v. 
Hurat^  1  Washington,  C.  C,  433  ;  Bell  v.  Davidson^  3  lb., 
328 ;  King  v.  Madox^  7  Harr.  &  J.,  467 ;  Waldron  v.  Sher- 
hurn^  15  Johnson,  409;  Turner  v.  ChUd^  1  Dev.,  133; 
Waggener  v.  Oray^  2  Hen.  &  Mun.,  603 ;  Jones  v.  Jones^  4 
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lb.,  447;  Wakeman  v.  Marquand^  5  Martin  (Louisiana), 
2d  series,  614. 

The  question  is  not,  whether  the  money  items  charged  by 
defendant  to  plaintiff,  were  matters  properly  chargeable  in 
book  account ;  nor  whether  the  plaintiff,  by  relying  on  the 
credits  entered  in  his  favor,  made  the  books  evidence  to 
prove  what  they  were  not  before  competent  to  prove;  but  it 
is,  whether  a  party  seeking  to  have  the  benefit  of  an  admis- 
sion or  declaration  of  another,  must  not  take  the  whole  ad- 
mission or  declaration  together ;  and  whether  he  will  be  al- 
lowed to  select  what  makes  in  his  favor,  and  exclude  what 
is  against  him.     1  Greenl.  Ev.,  sec.  201 ;  Code,  sec.  2399. 

The  credit  items  of  defendant's  account  against  plaintiff^ 
were  not  to  be  taken  as  unqualified  and  isolated  admissions 
of  payment,  but  as  payments  made  on  the  account  as  it  stood 
in  his  books.  The  question  is  not  so  much  whetlier  the 
books  are  made  competent  evidence  to  prove  the  money 
items  charged,  as  whether  the  whole  account  is  made  evi- 
dence for  defendant,  and,  with  the  debits  as  well  as  credits, 
is  all  to  go  to  the  jury. 

5.  The  defendant  claimed  damages  against  the  plaintiff, 
by  way  of  set-off,  for  the  wrongful  suing  out  of  the  writ  of 
attachment.  No  evidence,  it  seems,  was  produced  by  the 
plaintiff,  on  the  trial  of  the  issue  joined  on  the  averments  of 
the  affidavit  on  which  the  writ  issued,  to  prove  that  defend- 
ant, at  the  time  of  the  commencement  of  the  action,  had 
any  property  not  exempt  from  execution,  which  he  refused 
to  give  in  payment  or  security  of  the  plaintiff's  claim;  nor 
was  there  any  evidence  produced,  that  the  plaintiff*  had  ev- 
er demanded  such  payment  or  security ;  nor  that  defendant 
had  ever  refused  to  give  the  same. 

The  defendant  asked  the  court  to  charge  the  jury,  that 
the  burden  of  proof  was  on  the  plaintiff,  under  the  issue 
joined,  to  show  such  demand  and  refusal.  The  court  refused 
so  to  charge  the  jury,  and  instructed  them  that,  "the  plaintiff 
having  taken  the  course  prescribed  by  the  law  to  obtain  an 
attachment,  the  jury  must  be  satisfied  that  defendant  has  es- 
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tablifihed  the  fact  that  the  attachment  was  wrongfully  sued 
out ;  that  is,  that  it  was  sued  out  unjustly,  injuriously,  tor- 
tiously,  and  in  violation  of  right,  before  they  can  allow  the 
defendant  damages  for  the  wrongful  suing  out  of  the  same." 

The  defendant  had  averred  that  tiie  writ  of  attachment 
was  wrongfully  sued  out,  because,  among  other  reasons,  he 
(said  defendant)  had  no  property,  not  exempt  fix)m  execu- 
tion, which  he  refused  to  give  in  payment  or  security  for  any 
debt  justly  due  from  him  to  the  said  plaintiff.  On  issue  joined 
by  the  plaintiff  on  this  averment,  the  burden  of  proof  is, 
without  doubt,  on  tlie  defendant,  to  show  that  the  writ  was 
so  wrongfully  sued  out ;  and  if  he  relies  upon  the  fact,  to 
sustain  the  issue  on  his  part,  that  no  demand  was  ever  made 
upon  him  for  such  payment  or  security,  and  that  there  was, 
consequently,  no  refusal,  he  must  prove  it. 

The  true  test  to  determine  where  is  the  burden  of  proof, 
is  to  consider  which  party  would  be  entitled  to  the  verdict, 
if  no  evidence  were  offered  on  either  side ;  for  the  burden 
of  proof  lies  on  the  party  against  whom,  in  such  case,  the 
verdict  ought  to  be  given.  1  Greel.  Ev.,  sec.  74,  note,  citing 
Leet  V.  Oresham  Life  Ins.  Co.^  7  Eng.  Law  &  Eq.  Kep., 
578. 

6.  The  court  directed  the  jury  to  find  specially  on  the  is- 
sue joined,  whether  or  not  the  writ  of  attachment  was 
wrongfully  sued  out ;  and  if  they  found  that  it  was  so  wrong- 
fully sued  out,  to  find  specially  the  amount  of  damages  sus- 
tained by  the  defendant  in  consequence  of  such  wrongful  su- 
ing out  The  jury  found  for  the  plaintiff,  but  returned  a 
special  verdict,  that  the  writ  of  attachment  was  wrongfiilly 
sued  out,  and  assessed  defendant's  damages  therefor  at  ten 
dollars.  The  defendant  thereupon  moved  the  court  for  a 
judgment  on  said  special  verdict,  quashing  the  said  writ— 
The  motion  was  overruled,  and  judgment  in  chief  rendered 
for  the  plaintiff. 

The  proceedings  relative  to  the  attachment,  are  indepen- 
dent of  the  principal  suit,  and  only  auxiliary  thereto ;  (Code, 
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sea  1847),  and  it  has  been  held  by  this  court,  that  no  issue 
can  be  joined  in  the  principal  suit,  on  the  averment  of  facts 
contained  in  the  affidavit  on  which  the  writ  issues.  Sacketty 
Belcher  dk  Co.  v.  Partridge  cfe  Cook,  4  Iowa,  416. 

Although  the  jury  found  in  their  special  verdict,  returned 
under  the  direction  of  the  court,  that  the  writ  was  wrong- 
fully issued,  yet  such  finding  by  them,  was  not  by  virtue  of 
any  issue  made  or  joined  in  the  principal  suit,  but  was  re- 
turned by  them  as  incidental  to  the  issue  made  in  the  cross- 
action  by  defendant,  on  the  attachment  bond,  for  damages 
sustained  by  him  from  the  wrongful  suing  out  of  the  writ. 

The  law  has  provided  that  the  plaintiff,  on  making  oath 
to  certain  facts  to  be  stated  in  his  petition,  may  cause  the 
property  of  the  defendant  to  be  attached.  Code,  sec.  1846 
and  1848.  It  has  made  no  provision,  however,  for  any  is- 
sue or  proceeding  to  try  the  truth  of  the  facts  averred  in 
the  petition  for  the  writ ;  nor  for  the  dissolution  of  the  writ, 
upon  its  bemg  ascertained  that  the  said  averments  are  not 
true,  and  that  the  writ  was  wrongfully  sued  out,  even  though 
the  same  should  be  made  to  appear  from  the  verdict  of  a 
jury.  We  do  not  see  that  the  party  injured  by  such 
wrongful  suing  out  of  such  process,  has  any  other  remedy 
for  his  injury,  than  by  an  action  on  the  attachment  bond, 
unless  in  cases  where  an  action  of  trespass  would  lie.  For 
the  errors  in  the  instructions  above  referred  to,  the  judg- 
ment will  be  reversed. 

Judgment  reversed. 


Games  v.  Bobb. 


Where  in  an  action  of  trespass,  a  coantj  treasurer  justified  the  taking  of 
personal  property,  for  the  non-payment  of  taxes,  ander  a  warrant  of 
the  county  judge,  attached  to  the  tax  list,  commanding  him  to  coUect 
the  taxes  therein  mentioned,  he  need  not  set  out,  with  a  copy  of  the 
warrant,  the  tax  list,  nor  a  copy  thereof.  An  averment  in  his  answer, 
of  his  readiness  to  produce  the  tax  list,  is  aU  that  is  required. 
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Where  a  coanty  treasarer,  in  jastifying  in  an  action  of  trespass,  for  the  ta- 
king of  personal  propertji  states  in  his  answer,  that  he  received  the  tax 
list  for  a  given  year,  with  the  warrant  of  the  county  judge  attached,  in 
due  form,  he  need  not  state  more  to  show  the  authority  under  which  the 
list  was  made,  and  that  he  was  authorized  to  collect  the  taxes  witbm 
the  limits  of  the  county,  in  the  manner  prescribed  by  law. 

The  county  judge  possesses  the  power  to  submit  to  a  vote  of  the  people 
of  the  county,  the  question  whether  the  county  will  subscribe  to  the 
capital  stock  of  a  railroad  company,  whose  road  is  to  run  through  such 
county,  and  such  a  vote  is  not  in  derogation  of  law. 

A  demurrer  admits  facts  which  are  well  pleaded,  but  not  the  law  as  claim- 
ed by  the  pleader,  nor  the  inference  or  conclusions  drawn  by  him. 

Where  taxes  are  levied  under,  and  by  virtue  of,  a  vote  of  the  people  au- 
thorized by  law,  a  failure  on  the  part  of  those  officers  conducting  the 
election,  and  those  whose  duty  it  is,  by  law,  to  make  the  entries,  and 
give  the  notices,  necessary  to  perfect  the  vote,  will  not  make  the  county 
treasurer  liable  as  a  wrong-doer,  in  the  collection  of  taxes  levied  under 
such  vote,  if  authorized  by  a  proper  warrant 

Under  sections  487,  488  and  492  of  the  Code,  the  tax  list,  with  the  warrant 
of  the  county  judge  attached,  completely  protects  the  county  treasurer 
against  the  irregular  or  illegal  proceedings  of  the  officers  connected 
with  the  levy  of  the  tax. 

A  county  treasurer,  as  to  justification  in  levying  upon  property  for  the 
non-payment  of  taxes,  occupies  the  same  position  to  all  taxes,  whether 
general  or  special ;  and  his  protection  is  as  full  and  complete  in  the  col- 
lection of  special,  as  it  is  in  that  of  general  taxes,  in  reference  to  the  il- 
legality or  irregularity  of  the  assessment. 

Where  the  law  authorizes  a  submission  to  a  vote  of  the  people,  as  to  the 
levying  of  a  special  tax,  and  there  is  such  a  submission  in  fact,  and  the 
result  is  declared  in  favor  of  the  proposed  tax,  the  county  treasurer  is 
not  to  be  held  liable  for  any  failure  of  the  county  judge  or  other  officer, 
to  comply  with  the  directory  provisions  of  the  law  regulating  the  man- 
ner of  conducting  the  election,  or  their  neglect  in  making  the  proper  en- 
tries. 

Appeal  from  tlt^  Mvscatine  District  Court. 

Saturday,  April  9. 

Trespass  for  taking  and  carrying  away  personal  proper- 
ty. Defendant  is  the  treasurer  of  Muscatine  county,  and 
justifies  the  seizure,  possession  and  sale  of  the  property, 
under  a  warrant  for  the  collection  of  certain  taxes.  The 
questions  made,  arise  upon  demurrers  to  the  answer  and 
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replication.  The  demurrer  to  the  answer  was  overruled ; 
that  to  the  replication  was  sustained.  Plaintiffs  appeal. 
The  facts  are  sufficiently  stated  in  the  opinion  of  the  courts 

J9.  C.  Cloudy  for  the  appellants. 

Hiehman  cfe  Brother^  for  the  appellee. 

"Weight,  C.  J. — The  answer,  (or  so  much  as  is  demurred 
to),  sets  up  that  defendant  was  at  the  time  of  the  taking, 
charged  in  the  petition,  treasurer  of  Muscatine  county,  aad 
as  such  officer,  was  the  duly  authorized  collector  of  taxes  fer 
said  county ;  and  that  prior  thereto,  the  tax  list  for  the  year 
1855,  was  placed  in  his  hands,  together  with  the  warrant 
of  the  county  judge  of  said  county,  commanding  de- 
fendant to  collect  the  taxes  mentioned  in  said  list,  which 
said  tax  list  and  warrant,  he  avers  he  is  ready  to  produce 
in  court.  A  copy  of  the  warrant  he  attaches,  and  asks 
that  it  be  made  a  part  of  his  answer.  It  is  further  stated, 
that  in  said  tax  list,  plaintiff  was  charged  with  the  sum  of 
(naming  the  sum),  taxes,  which,  upon  request  made  of  him 
by  defendant,  he  refused  to  pay ;  that  said  taxes  became 
delinquent ;  that  defendant,  by  virtue  of  the  aforesaid  war- 
rant and  tax  list,  proceeded  to  distrain  plaintiff's  property  for 
the  payment  of  said  tax ;  that  he  levied  upon  the  property 
on  the  16th  of  May,  1856 ;  that  he  gave  notice  of  the  time 
and  place  of  sale,  (a  copy  of  which  is  attached,  dated  May 
17th,  and  fixing  the  sale  May  24th,  1856) ;  and  sold  said 
property  at  the  time  fixed,  at  public  auction,  to  the  highest 
bidder ;  and  that  after  deducting  said  plaintiff's  taxes,  in- 
terest thereon,  and  the  costs  of  sale,  there  remained  in  his 
hands  the  sum  of,  (which  is  stated),  which  balance  he  has 
offered  to  pay  plaintiff,  and  which  he  has  refused  to  receive. 
So  the  defendant  says  that  such  levy  and  sale,  under  the 
authority  stated,  is  the  trespass  complained  of,  and  prays 
judgment. 

The  demurrer  to  this  answer  raises  two  questions :  tirst^ 
That  the  tax  list,  or  so  much  of  it  as  is  applicable  to  the 
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case,  should  ha^e  been  set  forth,  and  made  a  part  of  said 
answer ;  Second^  That  it  fails  to  show  by  what  authority 
the  said  tax  list  was  made,  or  the  limits  within  which  it  was 
to  operate. 

Without  putting  the  decision  of  tliis  part  of  the  case, 
npon  the  ground  that  by  replying  or  pleading  over,  plain- 
tiff waived  his  right  to  insist  upon  his  demurrer,  we  will, 
as  counsel  for  appellant  have  discussed  the  question  at  some 
length,  examine  the  points  made.  And  we  are  very  dear 
that  the  demurrer  was  properly  overruled. 

It  was  not  necessary  to  annex  a  copy  of  the  tax  list  to 
the  answer.  When  defendant  gave  a  copy  of  the  warrant, 
attached  to  the  list,  as  required  by  the  Code,  (section  487), 
and  averred  his  readiness  to  produce  the  list  itself,  he  did 
all  that  is  required  of  him,  in  the  first  instance,  by  either 
the  letter  or  spirit  of  onr  system  of  pleading  and  practice. 
Section  1750,  of  the  Code,  in  requiring  a  copy  of  the  in- 
strument, or  account  upon  which  the  pleading  is  founded, 
to  be  annexed,  has  reference  to  the  note — the  obligation — 
or  written  instrument — which  is  the  foundation  of  the  ac- 
tion or  defense,  rather  than  a  book,  like  the  tax  list  placed 
in  the  hands  of  the  treasurer  for  the  collection  of  the  taxes 
from  year  to  year.  It  was  inten<led  that  this,  as  well  as  all 
the  provisions  of  the  Code,  should  receive  a  construction 
consistent  with  reason,  public  policy,  the  nature  of  the  evil 
existing,  and  the  remedy  designed  to  be  applied.  It  would 
be  clearly  unreasonable  and  absurd,  to  say  that  the  list  it- 
self should  be  attached,  to  the  detriment  and  delay  of  the 
public  business  in  the  collection  of  the  revenues  of  the 
county  and  state.  It  would  be  equally  absurd  to  require  a 
copy  of  the  entire  list,  for  this  would  involve  an  expendi- 
ture— an  accumulation  of  costs,  and  an  encumbering  of  the 
record,  to  an  extent  required  by  no  rule  of  pleading,  or  the 
rights  or  interests  of  parties.  It  must  not  be  forgotten, 
either,  that  such  a  list  is  a  public  record,  and  to  which  the 
plaintiff  has  full  access.  He  requires  no  copy  to  enable 
him  to  be  fully  advised  of  its  features,  or  its  suflSciency  as 
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a  warrant,  or  jnstification,  to  the  oflBcer  acting  under  it. 
Not  only  so,  but  if  the  production  of  such  list  was  deemed 
material  to  the  just  determination  of  tlie  cause,  the  district 
court  might,  in  its  discretion,  upon  proper  application,  have 
directed  its  production  for  the  inspection  of  the  plaintift*. 
Code,  sees.  2423  and  2424.  We  are  unhesitatingly  of  the 
opinion,  therefore,  that  the  defendant  annexed  to  his  plead- 
ing, all  that  was  necessary,  so  far  as  this  objection  is  con- 
cerned. 

We  are  not  certain  that  we  correctly  apprehend  the  point 
made  by  the  second  ground  of  demurrer.  As  we  under- 
stand it,  it  is  based  upon  a  misconception  of  the  averments 
contained  in  the  answer.  The  law  requires  the  clerk,  as 
soon  as  practicable  after  the  taxes  are  levied,  to  make  out  a 
tax  list.  Upon  this  list,  an  entry  is  required  to  be  made, 
showing  what  it  is,  and  for  what  county  and  year,  to  which 
the  county  judge  is  required  to  attach  his  warrant,  under 
his  hand  and  official  seal,  in  general  terras,  requiring  the 
treasurer  to  collect  the  taxes  therein  levied,  according  to 
law.  This  list  is  required  to  be  delivered  to  the  treasurer, 
and  it  is  a  full  and  sufficient  authority  tor  him  to  collect  all 
taxes  therein  contained.  Upon  receiving  this  list  and  war- 
rant, the  treasurer  is  to  proceed  to  collect  the  taxes  levied, 
and  the  list  and  warrant  are  his  authority  and  justification 
against  any  illegality  in  the  proceedings,  prior  to  receiving 
the  list.  He  is  not  required  to  make  any  demand  of  the 
taxes,  but  all  persons  subject  to  taxation,  are  required  to  at- 
tend at  his  office  and  make  payment;  and  if  any  one  shall 
fail  to  pay,  before  the  first  day  of  January  following  the 
levy,  the  treasurer  is  directed  to  make  the  same  by  distress 
and  sale  of  personal  property,  ^^  and  the  tax  list  alone  will 
be  a  sufficient  authority  for  such  distress.  Sections  486-7- 
8,  and  492. 

Now,  in  this  case,  the  answer  sets  up  that  defendant 
is  treasurer  of  Muscatine  county,  and  as  such,  received  the 
tax  list  for  said  county,  for  the  year  1855,  to  which  was  at- 
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tached  the  warrant  of  the  county  judge,  under  his  hand  and 
official  seal.  When  he  says  that  it  was  the  tax  list  of  that 
county,  for  that  year,  he  shows  by  any  fair  or  natural  con- 
struction, the  authority  by  which  it  was  made*  The  law 
prescribes  the  raanner  of  assessing  property — who  shall  do 
it — to  whom  the  return  shall  be  made — who  shall  levy  the 
taxes,  and  when.  With  all  these  things,  however,  the 
treasurer  has  nothing  to  do,  in  presenting  his  author- 
ity or  justification.  He  is  not  required  to  state  what 
the  law  is,  nor  what  the  law  requires,  in  his  pleadin:^ 
When  he  states  that  he  received  the  tax  list  for  the  year 
1865,  with  the  warrant  of  the  judge  attached,  in  due  form, 
he  need  not  state  more,  to  show  the  authority  under  which 
the  list  was  made.  Taxes  have  to  be  levied  by  the  proper 
officer,  for  the  current  year,  and  this  not  for  one  year  alone, 
but  from  year  to  year ;  and  when  the  pleader  refers  to  this 
levy  and  the  list,  he  refers  to  those  tilings  for  which  the  law 
provides,  and  which  have  a  known,  definite,  and  well  un- 
derstood meaning. 

As  to  the  limits  within  which  the  tax  list  was  to  operate, 
there  can  reasonably  be  no  room  for  doubt.  The  copy  of 
the  warrant  attached  becomes  a  part  of  the  answer,  and  is  to 
be  regarded  as  if  incorporated  into  it  From  this,  in  connec- 
tion with  the  averments  of  the  answer,  we  have  no  difficul- 
ty in  understanding  that  the  pleader  refers  to  the  tax  list  of 
Muscatine  county,  for  the  year  1855,  which  was  placed  in 
his  hands  at  the  proper  time,  as  the  officer  authorized  to 
collect  such  list,  and  that  he  was  to  collect  the  same  within 
the  limits  of  the  county,  in  the  manner,  and  only  in  the 
manner,  required  by  law. 

We  pass  to  the  consideration  of  the  demurrer  to  the  rep- 
lication. 

The  replication  sets  up,  that  the  tax  mentioned  in  the 
answer,  was  for  railroad  purposes,  under  a  particular  vote 
in  said  county,  in  the  year  1863,  to  subscribe  $160,000  to 
the  capital  stock  of  the  Mississippi  and  Missouri  raihroad 
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compaDy  ;  that  if  any  such  proposition  was  submitted,  it 
was  for  a  purpose  not  warranted  by  law ;  that  the  county 
judge  had  no  power  to  submit  the  same ;  that  any  election 
held  in  relation  thereto,  was  illegal  and  void,  ^^ot  only  be- 
cause it  was  for  a  purpose  in  derogation  of  law,  but  because 
none  of  the  requirements  of  law  were  complied  with  in 
said  election.  The  pleader  then  proceeds  to  state  the  re- 
spects in  which  the  law  was  not  complied  with — as  that 
the  judges  and  clerks  were  not  sworn,  as  required  by  law ; 
that  they  did  not  make  their  return  to  the  judges  within 
the  time  limited ;  that  no  notice  of  the  election  was  given, 
as  by  the  law  required,  and  that  no  notice  of  the  adoption 
of  said  proposition  had  been  published  by  the  county  judge. 
It  is  also  stated,  that  said  tax  is  illegal  and  void,  for  the  rea- 
son that  there  is  nothing  on  the  record  to  show  to  what 
purpose  the  tax  to  be  collected  is  appropriated. 

Two  questions  are  made :  First  Had  the  county  judge 
power  to  submit  such  a  proposition }  Second.  If  he  had, 
will  a  failure  upon  the  part  of  those  conducting  the  elec- 
tion, and  those  whose  duty  it  is  by  law,  to  make  the  entries 
and  give  the  notices  required,  make  the  defendant  liable  as 
a  wrong  doer  ? 

The  first  question  we  understand  to  be  settled,  in  favor 
of  the  power,  by  the  cases  of  Clapp  v.  (Jedar  County^  6 
Iowa,  15 ;  Ring  v.  Johnson  Oo.jQ  lb.,  265,  and  MeMUlen 
V.  Boylesy  Co.  Judge^  6  lb.,  304,  and  the  cases  there  refer- 
red to.  It  is  suggested,  however,  that  the  replication 
alleges  that  said  vote  was  without  authority  of  law ;  or  if 
under  any  law,  that  such  law  was  unconstitutional  and 
void ;  that  the  demurrer  admits  this,  and  therefore,  should 
have  been  overruled.  We  do  not  understand  that  the  de-i 
mnrrer  admits  any  such  thing.  A  demurrer  admits  the 
facts  which  are  well  pleaded,  but  not  the  law,  as  claimed 
by  the  pleader ;  nor  the  inference  or  conclusions  drawn  by 
him.    Chitty's  Pleadings,  700. 

The  second  question  is  settled,  as  we  regard  it,  against  the 
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appellant,  by  the  case  of  Hershey  v.  Fry^  1  Iowa,  693,  as 
well  as  by  the  express  language  of  the  Code.  Without 
quoting,  we  refer  to  the  reasoning  adopted,  and  the  princi- 
ples recognized,  in  that  case,  as  applicable  to  the  question 
here  made.  But  it  would  seem  that  all  doubt  was  removed, 
by  reference  to  the  authority  given  to,  and  the  protection 
thrown  around,  the  treasurer,  by  virtue  of  the  tax  list.  "We 
have  seen  that  it  is  declared  that  the  tax  list,  ^^  shall  be  a  full 
and  sufficient  authority  to  collect  all  the  taxes  therein  con- 
tained " — "  that  this  list  and  warrant  are  his  authority  and 
justification,  against  any  illegality  in  the  proceedings  prior 
to  receiving  the  list," — ^and  "that  the  tax  list  alone, will  be 
a  sufficient  warrant  for  such  distress.''  It  would  seem  that 
language  could  not  be  used  to  more  completely  protect  the 
treasurer,  against  the  irr^ular  or  illegal  proceedings  of  the 
officers  connected  with  the  levy  of  the  tax  prior  to  the  re- 
ceipt of  the  list,  or  to  more  clearly  define  the  power  and 
authority  conferred  by  such  list  and  warrant.  Code,  sees. 
487,488,  and  492. 

It  is  claimed,  however,  that  these  provisions  have  refer- 
ence to  the  list  made  out  for  the  collection  of  the  ordinary 
state  and  county  revenue,  and  that  no  such  protection  is 
conferred,  when  the  tax  is  for  a  special  purpose,  raised  and 
levied  in  a  particular  manner;  and  that  as  to  such  tax,  the 
treasurer  must  proceed  at  his  peril,  subject  to  being  mulcted 
in  damages  for  the  illegal  proceedings  of  the  officers,  prior 
to  the  delivery  of  the  list  to  him. 

A  tax  of  this  character,  is  levied  in  pursuance  of  a  vote 
of  the  people,  upon  a  proposition  submitted  to  them,  which 
is  to  contain  or  specify  the  rate  of  tax  to  be  levied  for  each 
year.  It  is  styled  "  an  additional  tax  " — "  a  special  tax  " — 
"a  tax  in  addition  to  the  usual  taxes *' — and  a  "distinct 
fund."  When  the  question  is  submitted,  it  is  required  to  be 
accompanied  by  a  provision  to  levy  a  tax  for  the  payment 
thereof,  in  addition  to  the  usual  taxes.  Where  the  object  is 
that  contemplated  by  the  vote  had  in  this  instance,  the  an- 
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Dual  rate  is  to  be  not  less  than  one  mill,  nor  more  than  one 
per  cent,  on  the  county  valuation,  and  "  becoming  delin- 
quent, shall  draw  the  same  rate  of  interest  with  the  ordinary 
taxes."  If  it  is  supposed  that  the  levy  of  one  year  will  not 
pay  the  entire  amount,  the  proposition  and  the  vote  must  be 
to  continue  tlie  proposed  rate  from  year  to  year,  until  the 
amount  is  paid.  Money  so  raised,  is  specially  appropriated, 
and  constitutes  a  distinct  fund  in  the  hands  of  the  treasurer, 
until  the  obligation  assumed  is  discharged.  The  recorder 
of  each  county  is  the  treasurer  thereof,  and  it  is  made  liis 
duty,  as  such,  to  collect  the  taxes,  and  receive  all  money 
payable  to  the  county,  and  disburse  the  same.  He  is  given 
authority,  as  we  have  before  seen,  to  make  the  taxes  due, 
by  distress  and  sale  of  personal  property.  Code,  sections 
114-16-16-17-18, 124, 151, 152,  492. 

Now,  these  provisions,  as  well  as  tliose  cited  in  consider- 
ing the  demurrer  to  the  answer,  it  would  seem  to  us,  place 
the  treasurer,  as  to  his  justification  in  levying  upon  proper- 
ty, in  the  same  position  as  to  all  taxes.  The  county  judge 
should,  possibly,  be  held  to  a  greater  degree  of  strictness  as 
to  this  additional,  or  special  tax,  but  the  list  and  warrant  are 
the  authority  and  justification  to  the  treasurer  for  the  collec- 
tion of  this,  by  the  means  given  him  in  the  law,  as  much  as 
for  the  collectien  of  the  school,  or  ordinary  taxes  of  the  coun- 
ty. If  the  tax  was  levied  without  authority  of  the  law,  or  if 
there  was  no  vote  authorizing  the  subscription,  the  question 
presented  would  be  very  different.  But  where  the  law  au- 
thorizes such  a  submission — where  there  has  been  such  a 
submission  in  fact,  and  the  result  is  declared  in  favor  of  the 
proposed  measure  or  tax,  the  treasurer  is  not  to  be  held  lia- 
ble for  any  failure  of  the  judge,  or  other  ofiicer,  to  comply 
with  the  directory  provisions  of  the  Code  regulating  the 
conducting  of  the  election,  or  their  neglect  in  making  the 

proper  entries. 

It  will  be  observed  that  this  suit  is  brought  to  make  the 

treasurer  liable,  not  for  any  act  or  omission  of  his,  (so  far  as 
Vol.  VII.— 26  '    , 
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the  demurrer  reachee),  butfor  the  acts  or  omissions  of  others. 
The  law  has  declared  explicitly  that  the  tax  list  and  war- 
rant, shall  be  his  authority  and  justification  against  any  ille- 
gality in  the  proceedings,  prior  to  his  receiving  the  list,  and 
that  the  tax  list  alone,  will  be  a  sufficient  warrant  for  such 
distress.  This  language  is  general — ^is  not  confined  to  the 
county  or  state  revenue — ^to  the  school,  the  road,  or  a  spe- 
cial tax,  (and  all  are  found  in  the  one  list) ;  but  the  list  is  his 
authority  to  collect  the  taxes  therein  contained.  The  law 
confers  certain  powers,  and  imposes  certain  duties  upon  the 
county  judge  and  other  officers,  in  connection  with  tlie  levy 
of  such  additional,  as  well  as  the  ordinary  taxes.  If  they 
shall  exceed  their  powers,  or  neglect  their  duties,  they  are 
responsible  to  the  party  injured ;  but  it  was  not  intended  to 
make  the  treasurer — an  innocent  party — Pliable  for  their  acts. 
Eershey  v.  Fry^  mpra. 

It  is  suggested  that  the  treasurer  did  not  comply  with  the 
law,  in  giving  notice  of  such  sale.  To  this,  it  is  answered, 
that  no  such  objection  is  made  by  the  demurrer  to  the  an- 
swer, nor  is  any  such  allegation  contained  in  the  replication. 
We  may  say,  however,  that  we  see  nothing  in  the  i^cord  to 
sustain  the  position. 

The  position  that  defendant  might  be  liable  in  the  action  of 
replevin,  though  not  as  a  trespasser,  is  without  weight  I^ 
as  treasurer,  he  could  collect  this  tax,  by  distress  and  sale,  he 
had  a  right  to  take  the  property  levied  upon  into  his  posses- 
sion, and,  if  rightfully,  the  replevin  would  not  lie.  Code, 
sections  1994-5;  1  Iowa,  693. 

Judgment  affirmed. 
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An  indiotment  which  distinctlj  charges  an  assanlt  and  hatterj  only,  is 
good,  although  it  charges  the  act  as  being  done  riotouslj,  and  in  a  yi-         ^  ^| 
olent  and  tamaltnoas  manner ;  and  such  an  indictment  does  not  charge 
an  unlawful  assembly  and  riot ;  nor  does  it  unite  two  distinct  offenses. 

It  is  not  a  valid  objection  to  the  admission  of  a  witness  in  a  criminal  case, 
on  the  part  of  the  state,  that  his  name  is  not  indorsed  on  the  indict- 
ment. 

Where  seyeral  persons  are  Jointly  indicted  for  a  joint  trespass  on  two  oth- 
er persons,  it  is  error  to  instruct  the  jury,  that  if  the  defendants  struck 
one  of  the  persons  charged  to  have  been  assaulted,  they  are  guilty  of 
assault  and  battery,  unless  they  struck  in  self-defense. 

All  who  instigate  and  promote  the  commission  of  an  unlawful  act,  are 
equally  guilty  with  those  who  commit  the  act  itself;  and  a  person  aiding 
and  abetting  the  commission  of  an  assault  and  battery,  is  as  guilty  as 
the  others,  although  he  did  not  strike  himself. 

Where  two  or  more  persons  are  indicted  for  an  assault  on  two  persons, 
they  cannot  be  convicted  of  the  joint  offense,  unless  the  jury  find  that 
the  assault  and  battery  was  committed  upon  both  the  persons  named  in 
the  indictment. 

The  charge  of  an  assault  upon  two  persons  Is,  in  legal  contemplation,  so 
fkr  different  from  a  charge  of  assault  upon  one  of  them,  that  proof 
of  the  commission  of  the  act  in  regard  to  one,  does  not  sustain  the  In- 
dictment. 

Where  several  persons  are  charged  with  a  joint  assault  and  battery  on 
two  persons,  either  of  the  defendants  may  be  convicted  for  his  own  sep- 
arate assault  on  the  persons  named  in  the  indictment. 

Under  an  indictment  charging  several  defendants  with  a  joint  assault  and 
battery  on  two  different  persons,  neither  of  the  defendants  can  be  con- 
victed for  an  individual  and  separate  assault  and  battery  on  one  of  the 
persons  charged  in  the  indictment  to  have  been  assaulted. 

Appeal  from  the  Heivty  District  Court. 
Satubday,  Apbil  9. 

The  defendants  were  indicted  jointly  with  Alexander 
McClintock,  and  Alexander  McClintock,  junior,  for  an  as- 
aaolt  and  battery  upon  Beily  Lloyd  and  Abraham  Haynes. 
The  indictment  charged  that  the  defendants,  at,  <fec.,  on, 
&c,  with  force  and  arms,  did  unlawfully,  routously,  and  in 
a  Tiolent  and  tumultuous  manner,  and  to  the  disturbance 
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of  others,  in  and  upon  one  Reily  Lloyd,  and  one  Abra- 
ham Haynes,  then  and  there  being,  make  and  assault,  and 
them,  the  said  Reily  Lloyd  and  Abraham  Ilaynes,  then 
and  there,  unlawfully,  riotously  and  routously,  and  in  a 
violent  and  tumultuous  manner,  and  to  the  disturbance  of 
others,  did  beat,  wound,  and  ill-treat,  contrary,  &c.  All  of 
the  defendants  filed  a  joint  plea  of  "  not  guilty,"  together 
with  one  of  a  former  conviction.  Afterward,  they  obtained 
leave  to  withdraw  their  "  plea  of  not  guilty,"  and  filed  a 
demurrer,  which  was  overruled,  upon  which  they  again 
tiled  the  plea  of  not  guilty,  and  upon  motion,  the  court  sev- 
ered Alexander  McClintock,  senior  and  junior,  and  grant- 
ed them  a  separate  trial.  After  this,  the  record  entitles  the 
case  as  against  Robert  and  Mitchell  McClintock,  and  H. 
H.  Cohee.  There  was  a  trial  and  verdict,  and  judgment 
against  the  defendants.  The  other  material  facts  will  ftilly 
appear  from  the  opinion  of  the  court. 

Palme)'  dk  McFarland^  for  the  appellants. 

S.  A,  liice^  Att'y  General,  for  the  State. 

WooDWABD,  J. — I.  The  first  and  second  errors  assigned 
are,  that  the  instructions  of  the  court  are  inapplicable  to  the 
issue  generally  ;  and  specifically,  that  while  they  relate  to 
a  trial  for  assault  and  battery,  the  indictment  charges  an  un- 
lawful assembly  and  riot.  In  the  defendant's  demurrer, 
they  had  urged  that  the  indictment  united  two  offenses ; 
or,  that  it  was  a  charge  of  riot,  or  for  assembling  to  do  an 
unlawful  act,  or  a  lawful  act  in  an  unlawful,  violent  or  tu- 
multuous manner,  under  the  Code,  (sections  2739,  2740,  or 
2797);  and  objected  to  its  suflSciency  as  a  charge  for  either 
of  those  offenses.  The  same  objection  is  now  made  in  an- 
other form. 

It  is  unnecessary  to  elaborate  upon  this  objection.  Al- 
though the  indictment  charges  the  act  as  being  done  riot- 
ously, routously,  and  in  a  violent  and  tumultuous  manner. 
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Still  it  distinctly  charges  an  assault  and  battery  only,  with 
force  and  arms.  It  is  wanting  in  the  terms  and  descrip- 
tions necessary  to  constitute  and  distinguish  a  charge  of 
one  of  the  other  offenses  above  mentioned.  The  instruc- 
tions given  by  tlie  court,  relate  exclusively  to  an  assault  and 
battery,  and  are,  therefore,  applicable,  so  far  as  this  objec- 
tion is  concerned. 

II.  The  third  assignment  of  error,  is  to  the  admission 
of  one  Haynes  as  a  witness  on  the  part  of  the  state,  his 
name  not  being  indorsed  on  the  indictment.  This  case  was 
pending  before  the  Act  of  22d  of  March,  1858,  (Acts  of  1858, 
211)^  and  it  has  been  held  by  this  court,  that  this  is  not  a  valid 
objection  to  the  admission  of  a  witness.  The  cases  of  Ray 
V.  The  Siate^  1  G.  Greene,  316,  and  Harrimcm  v.  The  StaUy 
2  G.  Greene,  272,  were  decided  under  different  provisions 
of  law  in  reference  to  indictments,  and  are  not  considered 
as  governing  those  of  the  Code.  The  State  v.  Ahraliamay 
6  Iowa,  117. 

III.  The  fifth  assignment  is  to  the  giving  the  first,  third, 
and  fourth  instructions  asked  by  the  prosecutor.  The  first 
was,  that  if  the  defendants,  Kobert  McClintock  and  Cohee, 
struck  Haynes,  they  were  guilty  of  assault  and  battery,  un- 
less they  struck  in  self-defense.  So  far  as  this  carries  the 
idea  that  a  separate  assault  upon  one  of  the  persons,  will 
justify  a  conviction,  it  is  erroneous.  This  subject  is  em- 
braced in  a  subsequent  instruction,  and  will  be  referred  to 
again. 

The  third  instruction  was,  that  if  the  defendants  assault- 
ed and  struck  only  one  of  the  pereons  named,  that  is 
Haynes  or  Lloyd,  they  are  guilty.  And  the  fourth  was, 
that  if  Cohee  was  present,  "  aiding  and  abetting  "  the  oth- 
er defendants,  who  actually  did  commit  the  assault  upon 
one  of  the  persons  named,  he  is  guilty  with  the  otliers,  al- 
though he  did  not  actually  strike,  himself.  It  is  a  familiar 
rule  in  regard  to  trespass,  that  all  who  instigate  and  pro- 
mote the  act,  are  equally  trespassers  with  those  who  do  it, 
and  are  guilty ;  and,  therefore,  the  fourth  instruction  is  not 
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subject  to  objection.    The  third  will  be  considered  together 
with  those  made  by  the  defendants. 

rV.  The  fifth  error  assigned,  is  npon  the  refusal  to  give 
certain  instructions  requested  by  the  defendants.  The  first 
is  to  the  effect,  that  they  could  not  be  convicted,  unless 
the  jury  found  that  the  assault  and  battery  was  committed 
upon  both  Lloyd  and  Haynes,  as  charged  in  the  indictment. 
This  was  refused ;  and  the  converse  of  the  proposition  was 
given,  at  the  request  of  the  prosecutor.  In  this,  we  think, 
the  court  erred.  The  instruction  should  have  been  given 
in  substance,  as  asked  by  the  defendants.  In  a  subsequent 
indictment  for  an  assault  and  battery  upon  one  of  the  per- 
sons named,  the  defendants  would  not  be  able  to  give  in  evi- 
dence, under  a  plea  of  former  conviction  or  acquittal,  the 
judgment  under  this  indictment. 

The  defendants  further  requested  the  court  to  instuct  the 
jury :  Third,  That  "under  this  indictment,  neither  of  the  de- 
fendants can  be  convicted  for  an  individual  and  separate  as- 
sault and  battery  upon  Lloyd  alone,  or  Haynes  alone,  at 
difterent  times."  And  also.  Fifth.  "  That  neither  of  the 
defendants  can  be  convicted  for  an  assault  and  battery  un- 
der this  indictment,  if  the  proof  goes  no  farther  than  to 
show  a  separate  assault  by  Mitchell  McClintock  npon 
Haynes,  and  another  upon  Lloyd,  and  a  separate  assault  by 
Robert  McClmtock  on  Haynes."  And,  Sixth.  "That  the  de. 
fendants  cannot  be  convicted  under  this  indictment,  for  an 
assault  upon  Haynes  alone,  or  Lloyd  alone." 

These  instructions  were  refused  by  the  court  So  far  as 
the  court  held,  that  cither  of  the  defendants  might  be  con- 
victed tor  his  own  separate  assault  on  the  persons  named, 
they  were  right ;  for  it  is  a  general  rule,  that  when  two  are 
supposed  to  be  jointly  guilty  of  an  offense,  they  may  be 
indicted  jointly  or  severally,  and  in  either  case,  one  maybe 
found  guilty.  1  Whart.  Cr.  Law,  693 ;  CaldweU  v.  Cfew- 
monwealth,  7  Dana,  229 ;  CaHoo  v.  The  Statey  4  Pike,  430. 
But  so  far  as  the  court  held  that  an  assault  on  one  of  the 
persons  named,  was  sufficient  to  convict ;  and  refused  to 


Digitized  by  VjOOQ IC 


SDPBEME  COURT  CASES— 1859.  20T 

Key  n  v.  Roup. 

instnict  that  the^defendants  could  not  be  convicted  for  a  sep-. 
arate  assault  on  one  of  them,  it  was  erroneous.  The  charge 
of  an  assault  upon  two  is,  in  legal  sense,  so  far  different 
from  a  charge  of  an  assault  upon  one  of  them,  that  proof  of 
the  commission  of  the  act  in  regard  to  one,  does  not  sus- 
tain the  indictment.  It  might,  at  first  thought,  seem  that 
the  same  remark  would  apply  to  the  ^charge  against  the  de- 
fendants as  actors  in  the  offense,  but  a  difference  exists, 
based  upon  reasons  which  time  does  not  permit  us  to  point 
out 

It  is  clearly  established,  and  daily  practiced,  that  one 
may  be  convicted,  though  several  are  charged.  Even  when 
all  are  convicted,  the  panishmcnt  is  several,  and  this  mnst, 
from  the  nature  of  the  case,  be  so.  It  is  so  when  the  pun- 
ishment is  a  fine  only.  See  the  cases  cited  above.  On  the 
other  hand,  if  the  proof  of  an  assault  upon  one  of  the  per- 
sons named,  would  justify  a  verdict  of  guilty,  it  would 
6eem  to  follow  that  a  judgment  of  conviction  or  acquittal, 
under  a  charge  for  the  one  offense,  might  be  pleaded  under 
a  charge  for  the  the  other,  because  the  two  offenses  would 
not  be  distinguishable,  evidence  of  the  one  being  given  un. 
der  a  charge  of  the  other. 

One  or  two  other  points  were  made,  which  it  will  be  un- 
necessary to  consider,  since,  for  the  foregoing  errors,  the 
judgment  must  be  reversed. 


Nevan  v.  Eoup.  d  » 

124  66^ 
anee  and  cross-examination  of  the  witness. 
Where  it  appears  from  a  deposition,  that  the  witness  is  a  non-resident  of 
the  state,  it  shows  a  sufficient  reason  for  taking  the  same ;  and  it  will 
not  be  suppressed,  although  the  witness  may  answer  that  he  intends  to 
be  personally  present  at  the  term  of  court  at  which  the  cause  is  to  be 
tried,  unless  it  be  shown  that  the  witness  is  present  in  court. 
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Where  on  the  taking  of  a  deposition  before  the  clerk  of  the  district  coart 
of  Iowa  county,  on  the  15th  of  May,  1858,  the  witness  stated  that  he  re- 
sided in  St.  Louis,  Missouri,  and  that  he  intended  to  be  present  in  at- 
tendance at  the  next  term  of  the  said  Iowa  county  district  court,  if 
alive  and  well ;  and  where  the  next  term  of  said  court  would  be  held 
on  the  first  Monday  of  November  next  ensuing;  Held,  That  the  deposi- 
tion showed  a  suflScient  reason  for  taking  the  same. 
Delivery  and  possession  is  essential  to  a  pledge,  but  the  delivery  may  be 

symbolical,  and  the  possession  according  to  the  nature  of  the  thing. 
Where  goods  are  in  possession  of  a  bailee  for  hire,  to  which,  by  his  labor 
jor  skill,  he  has  imparted  additional  value,  he  has  a  lien  for  his  charges 
thereon,  where  there  is  no  special  contract,  inconsistent  with  such  lien ; 
but  he  has  no  right  to  retain  them  for  the  payment  of  <^  other  debts" 
due  him  by  the  bailor,  without  a  special  agreement  to  that  effect. 
It  is  essential  to  the  bailee's  right  to  a  lien  upon  the  goods,  until  his  char- 
ges for  his  labor  or  skill  are  paid,  that  the  goods  should  have  been  de- 
livered into  his  possession,  for  the  purpose  of  such  labor  and  skill. 
If  the  bailee  parts  with  his  possession,  before  he  is  paid  his  charges,  the 
lien  is  lost,  and  will  not  be  reinstated  by  his  again  coming  into  possess- 
ion of  the  goods,  without  the  consent  or  agreement  of  the  bailor. 
Where  in  an  action  of  replevin,  to  recover  the  possession  of  a  certain 
quantity  of  oats,  it  appeared  that  the  oats  had  been  grown  by  S.  and 
his  brother,  on  land  rented  of  defendant ;  that  during  the  last  week  in 
December,  1857,  the  oats  were  threshed,  and  left  in  rail  pens  on  the 
land  of  defendant,  where  they  were  grown;  that  on  the  first  day 
of  January,  1858,  S.,  after  setting  apart  to  defendant  his  portion  of  the 
oats,  for  the  rent  of  the  land,  which  were  placed  in  a  separate  pen,  sold  the 
remainder  of  the  oats  to  the  plaintiff,  received  payment,  and  delivered 
them  to  him  as  they  were  in  the  said  rail  pens ;  and  that  the  land  on 
which  the  pen  with  the  oats  stood,  was  still  in  possession  of  S.  at  the 
time  of  delivery  to  the  plaintiff;  and  where  the  defendant  claimed  to 
hold  the  oats  under  a  lien  for  threshing  the  same,  and  as  a  pledge  for 
the  payment  of  board  of  the  said  S.  and  his  brother;  and  where  the 
court,  at  the  request  of  the  plaintiff,  charged  the  jury  as  follows:  "  That 
to  constitute  a  pledge  for  debt,  there  must  be  an  actual  delivery  of  the 
property  into  the  possession  of  the  creditor ;  and  if  the  oats  were  pur- 
chased by  the  plaintiff,  for  a  valuable  consideration,  without  notice  of 
defendant's  claim,  and  defendant  did  not  have  actual  possession  from  S., 
the  jury  must  find  for  plaintiff;"  and  where  the  defendant  asked  the 
court  to  instruct  the  jury  as  follows:  "That  if  the  oats  were  threshed 
by  the  defendant  for  S.,  and  left  in  his  possession  on  the  land  on  which 
he  levied,  and  if  S.  owed  the  defendant  for  threshing  the  same,  and  oth- 
er debts,  that  defendant  had  a  lien  upon  the  oats  until  he  was  paid;  and 
no  sale  to  plaintiff,  without  actual  delivery  and  taking  out  of  possess- 
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ion  of  defendant,  conld  direit  him  of  his  right  to  possesflion/'  which 
instmction  was  refused;  Held^  1.  That  a  constructive  possession  was 
sufficient  to  constitute  a  pledge  ;  2.  That  the  first  instruction  was  erro- 
neous ;  3.  That  the  instruction  asked  by  defendant  was  properly  refused. 

Appeal  from  the  Iowa  District  Court. 
Satueday,  April  9. 

This  was  an  action  of  replevin,  commenced  before  a 
justice  of  the  peace,  for  two  hundred  and  fifty  bushels  of 
oats.  The  defendant  answered,  denying  the  unlawful  de- 
tention complained  of,  and  averring  that  the  oats  were  the 
property  of  J.  W.  &  H.  Stratton  ;  and  said  Strattons  be- 
ing indebted  to  the  defendant  in  the  sum  of  $12,25  for 
the  threshing  of  the  oats,  he  claims  a  lien  upon  the  oats 
for  that  amount ;  and  being  further  indebted  to  defendant 
in  the  sum  of  $46,00  for  board,  they  delivered  the  same  to 
defendant,  to  secure  the  payment  of  said  last  mentioned 
sum,  and  that  defendant  is  entitled  to  retain  possession  of 
the  same,  until  said  several  sums  are  paid. 

There  was  a  judgment  for  the  defendant  by  the  justice 
of  the  peace,  and  an  appeal  to  the  district  court.  In  the 
district  court,  exception  was  taken  to  the  overruling  of  the 
motion  of  defendant,  to  exclude  the  deposition  of  John  W. 
Stratton,  and  to  the  refusal  of  the  court  to  give  certain  in- 
structions asked  by  defendant,  and  to  the  giving  of  those 
asked  by  the  plaintiff.  There  was  a  verdict  and  judgment 
for  plaintiff.  The  defendant  appeals.  The  other  material 
facts  are  stated  in  the  opinion  of  the  court. 

Templin  dk  FairaUj  for  the  appellant. 
Clark  cj6  Brother^  for  the  appellee. 

Stockton,  J. — The  objections  made  to  the  sufficiency  of 
the  notice  to  take  the  deposition  of  Stratton,  are  obviated 
Vol.  VIII.— 27 
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by  the  fact  that  defendant  appeared  and  cross-examined 
the  witness. 

The  defendant  further  objected  to  the  deposition,  that 
no  reason  was  shown  why  the  same  was  taken.  The  wit- 
ness, in  reply  to  the  first  interrogatory,  stated  that  he  re- 
sides in  St.  Louis,  Missouri ;  and  that  he  intended  to  be 
present  in  attendance  at  the  next  term  of  the  court,  if  alive 
and  well.  The  deposition  was  taken  before  the  clerk  of 
the  district  court  of  Iowa  county,  on  the  13th  of  May,  1858. 
The  next  term  of  the  district  court  for  said  county,  was 
held  on  the  first  Monday  of  November,  1858;  audit  is 
claimed  by  defendant,  that  as  it  is  shown  by  answer  of 
the  witness,  that  he  intended  to  be  present  at  that  term, 
no  reason  was  shown  for  taking  the  deposition.  We 
think  it  is  suflicient,  if  the  deposition  shows  that  the  wit- 
ness is  a  non-resident.  If  this  fact  is  shown,  or  such  other 
fact  as  renders  the  taking  of  the  deposition  legal,  it  will 
not  be  excluded,  because  the  witness  answers  that  he  in- 
tends to  be  personally  present  at  the  next  term  of  the 
court;  nor  unless  it  is  shown  that  the  witness  is  present  in 
court.     Code,  section  2463. 

The  evidence  in  the  cause  shows,  that  the  oats  in  contro- 
versy had  been  grown  by  one  J.  W.  Stratton  and  his  bro- 
ther, on  land  rented  of  defendant ;  that  during  the  last 
week  in  December,  1857,  the  oats  were  threshed,  and  left 
in  rail  pens,  on  the  land  of  defendant,  where  they  were 
grown.  On  the  first  day  of  January,  1858,  the  Strattons, 
after  setting  apart  to  defendant  his  portion  of  the  oats,  for 
rent  of  the  land,  which  were  placed  in  a  separate  pen,  sold 
the  remainder  of  the  oats  to  the  plaintiff,  and  received  pay- 
ment for  them,  and  delivered  them  to  him  as  they  were 
in  the  rail  pen  on  the  ground  from  which  they  were  grown. 
The  land  on  which  the  pen  with  the  oats  stood,  was  still  in 
possession  of  the  Strattons,  at  the  time  of  the  delivery,  and 
they  had  not,  at  the  time,  given  up  possession  of  the  same 
to  defendant,  of  whom  it  had  been  rented.  This  is  all  the 
testimony  shown  by  the  record. 


Digitized  by  VaOOQ IC 


SUPREME  COUET  CASES— 1859.  211 

Nevan  v.  Roup. 

At  the  request  of  the  plaintiiF,  the  court  charged  the  ju- 
ry, "  that  to  constitute  a  pledge  for  debt,  there  must  be  an 
actual  delivery  of  the  property  into  the  possession  of  the 
creditor;  and  if  the  oats  were  purchased  by  the  plaintiff, 
for  a  valuable  consideration,  without  notice  of  defendant's 
claim,  and  defendant  did  not  have  actual  possession  from 
Strattons,  the  jury  must  find  for  plaintiff.  And  that  the 
possession  of  defendant  was  wrongful,  and  he  had  no  right 
to  take  such  possession,  unless  the  Strattons  had  delivered 
the  oats  to  him. 

Delivery  is,  no  doubt,  essential  to  a  pledge.  Possession 
of  the  pledge  must  be  delivered  to  the  pledgee.  But  this 
possession  may  be  according  to  the  nature  of  the  thing 
pledged.  The  delivery  may  be  symbolical,  or  of  a  part 
for  the  whole.  The  delivery  of  a  key,  where  the  goods 
are  locked  up,  is  so  far  a  delivery  of  the  goods  that  it  will 
support  an  action  of  trespass  against  a  subsequent  purcha- 
ser, who  gets  possession  of  them.  It  was  not  necessary,  in 
this  case,  that  there  should  have  been  an  actual  delivery 
of  the  oats  into  the  possession  of  defendant,  by  the  Strat- 
tons. A  constructive  possession  was,  in  all  respects,  allowa- 
ble.    1  Pars,  on  Cont.,  443,  595 ;  BrowneU  v.  Hawkins^  4 

Barb.,  491. 

The  defendant  asked  the  court  to  instruct  the  jury,  "that 
if  the  oats  were  threshed  by  the  defendant  for  the  Strattons, 
and  left  in  his  possession,  on  the  land  on  which  he  lived ; 
and  if  Strattons  owed  Konp  for  threshing  the  same,  and 
other  debts,  that  Roup  had  a  lien  upon  the  oats  until  he 
was  paid;  and  no  sale  to  Nevan,  without  actual  delivery 
and  taking  out  of  possession  of  Roup,  could  divest  him  of 
his  right  to  possession."  This  instruction  the  court  refused 
to  give. 

For  goods  in  his  possession,  to  which  by  his  labor  or  skill 
he  has  imparted  additional  value,  a  bailee  for  hire,  has  a  lien 
for  his  chaises  thereon,  where  there  is  no  special  contract 
inconsistent  with  such  lien.  Morgan  v.  Congdon^  4  Corn- 
stock,  551 ;  Story  on  Bailments,  sec.  440. 
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Conceding  that  defendant  was  entitled  to  retain  posses- 
sion of  the  oats,  until  his  charges  for  threshing  the  same 
were  paid,  he  had  no  right  to  retain  them  for  the  payment 
of  "other  debts,"  due  him  by  the  Strattons,  without  a  spe- 
cial agreement  to  that  effect.  As  the  instruction  asked,  as- 
sumes that  he  had  the  same  right  to  retain  the  oats  until 
these  "other  debts"  were  paid,  as  he  had  to  retain  them  un- 
til the  charges  for  threshing  were^aid,  we  think  there  was 
no  error  in  the  refusal  of  the  court  to  give  it.  Jarvis  v. 
Rogers^  15  Mass.,  389.  We  may  add,  that  it  was  essential 
to  the  defendant's  right  to  a  lien  upon  the  oats,  until  the 
charge  for  threshing  was  paid,  that  the  oats  should  have 
been  delivered  into  his  possession,  for  the  purpose  of  thresh- 
ing. If  he  parted  with  his  possession  before  he  was  paid 
the  lien  was  lost,  and  was  not  reinstated  by  his  again  com- 
ing into  possession  of  the  oats,  without  the  consent  or  agree- 
ment of  the  Strattons.     Bailey  v.  Quint^  22  Ver.,  46i. 

Other  questions  are  made  by  the  appellant,  upon  the  in- 
structions given  and  refused  by  the  court,  but  as  the  fore- 
going views  may  be  sufficient  for  the  final  disposition  of 
the  cause  in  the  district  court,  they  need  not  now  be  consid- 
ered. For  the  error  in  the  charge  before  indicated,  the 
judgment  will  be  reversed,  and  the  cause  remanded  for  fur- 
ther proceedings  not  inconsistent  with  this  opinion. 

Judgment  reversed. 


Cameron,  Adm'x.  v,  Abmstkong. 

A  demurrer  to  the  petition  is  waived  by  an  answer ;  and  the  defendaat, 
after  answering,  cannot  assign  for  error  in  the  appellate  court,  the  judg- 
ment of  the  court  overruUng  the  demurrer. 

W^here  a  defendant,  after  his  demurrer  to  the  petition  is  overruled,  files 
an  answer,  with  pleas  of  tender  and  set-off,  a:id  subsequently  withdraws 
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his  plea  of  set-off,  leaving  his  answer  and  plea  of  tender  on  file,  he  is  not 
in  a  position  to  assign  error  on  the  overniling  of  the  demurrer. 

Where  the  action  is  brought  upon  a  mere  money  demand,  and  the 
amount  for  which  judgment  should  be  rendered,  a  mere  matter  of  com- 
putation, the  damages  maj  be  properly  assessed  by  the  clerk. 

Where  a  petition  claims  a  sum  certain  from  the  defendant,  with  interest, 
it  is  not  error  to  render  judgment  for  a  greater  amount  than  the  sum 
claimed. 

Appeal  froTii  the  DesMoinea  District   Court 
Saturday,  April  9. 

The  plaintiff  claims  of  the  defendant  the  sum  of  seven 
hundred  and  seven  dollars  and  fifty  cents,  which  she  alle- 
ges to  be  due  to  her,  and  states  her  cause  of  action  as  fol- 
lows :  "  that  defendant  leased  of  plaintiff  the  '  National 
Hotel '  building  in  Burlington  ;  and  that  the  above  sum, 
with  interest  thereon,  is  due  and  owing  petitioner,  as  a  bal- 
ance due  on  the  several  leases  executed  by  petitioner  in  fa- 
vor of  defendant  for  the  said  building,  a  particular  account 
of  which  sums  and  interest  is  attached  to  petition.  She, 
therefore,  asks  judgment  for  that  amount,  with  interest  and 
costs." 

A  demurrer  to  the  petition  was  overruled  at  the  October 
term,  1857.  Defendant  then  filed  his  answer,  denying  the 
allegations  of  the  petition,  together  with  his  plea  of  tender 
and  set-off.  Issue  being  joined,  the  defendant  moved  the 
court  for  a  continuance  of  the  cause  until  the  next  term. 
The  motion  being  overruled,  and  the  cause  coming  on  for 
trial,  the  record  entry  states:  "Whereupon  defendant 
withdraws  his  set-off,  heretofore  tiled  in  this  case,  and  stands 
upon  his  demurrer,  heretofore  overruled ;  and  thereupon 
the  same  being  submitted  to  the  court,  and  the  court  being 
fully  advised  in  the  premises,  finds  for  the  plaintiff,"  and 
the  damages  being  assessed  by  the  clerk  at  the  sum  of 
$723,84,  judgment  for  that  amount  was  rendered  in  favor 
of  plaintiff. 
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C,  Ben  Darwin^  for  the  appellant. 
No  appearance  for  the  appellee. 

Stockton,  J. — ^This  cause  has  been  presented  to  us  in  the 
argument  by  counsel  for  the  appellant,  as  though  he  had 
elected  to  stand  upon  his  demurrer  to  the  petition,  and  had 
suffered  judgment  to  go  against  him  as  for  want  of  an  an- 
swer. This  is  not  our  understanding  of  the  -record.  The 
defendant  filed  an  answer,  together  with  pleas  of  tender  and 
set-off.  Issue  being  joined  thereon,  and  the  defendant's 
motion  for  a  continuance  overruled,  he  withdrew  his  set-off. 
The  answer  was  not  withdrawn,  nor  the  plea  of  tender. 
We  think  the  demurrer  was  waived  by  the  answer ;  and 
the  defendant  cannot  now  assign,  for  error,  the  judgment 
of  the  court  overruling  the  same. 

As  the  action  was  for  a  money  demand,  and  the  amount 
for  which  judgment  should  be  rendered,  a  mere  matter  of 
computation,  the  damages  were  properly  assessed  by  the 
clerk.  The  objection  that  the  damages  allowed  are  for  a 
greater  amount  than  prayed  for  in  the  petition  is  not  tena- 
ble. The  petitioner  asks  judgment  for  the  amount  of  her 
claim,  with  interest. 

Judgment  affirmed. 


Atkins  v.  M'Ceeady  et  al. 

Where  in  a  suit  commenced  before  a  justice  of  the  peace,  a  judgment  is 
rendered  against  the  defendant,  in  default  of  appearance,  and  he  ap- 
peals to  the  district  court,  it  is  not  irregular  for  the  district  court  to  af- 
firm the  judgment  of  the  justice,  on  the  motion  of  the  plaintiff,  where 
the  appellant  does  not  appear. 

Where  an  appellant  from  the  judgment  of  a  justice  of  the  peace,  appears 
in  the  district  court,  he  must  demand  a  trial  upon  the  merits,  before  be 
can  object  in  the  appellate  court,  that  the  motion  of  the  plaintiff  to  af- 
firm the  judgment  of  the  justice  was  improperly  sustained. 
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Where  an  actioQ  was  commenced  before  a  justice  of  the  peace,  against 
the  makers  of  a  joint  promissory  note,  one  of  whom  was  served  with 
notice,  and  against  whom  judgment  was  rendered,  for  want  of  an  ap- 
pearance ;  and  where  a  bond  for  an  appeal  was  filed,  signed  by  the  ma- 
kers of  the  note,  and  another  party,  and  recited  that  W.,  (against  whom 
the  judgment  was  rendered),  had  appealed  from  a  judgment,  &c.,  in  an 
action  wherein  A.  is  plaintiff,  and  M.  are  d^endanta;  and  where  the  jus- 
tice certified  that "  defendant  filed  their  appeal  bond,  with  J.  M.  as  sure- 
ty, which  was  approved  by  me,  and  appeal  allowed ;"  and  where  it  was 
objected  that  it  was  error  to  render  judgment  against  M.,  for  the  reason 
that  he  was  not  served  with  notice,  and  there  was  no  judgment  against 
him  before  the  justice,  and  that  no  sufficient  appeal  bond  was  ever  filed ; 
ffeldj  1.  That  as  M.  was  one  of  the  sureties  upon  the  appeal  bond,  the 
plaintiff  was  entitled  to  judgment  against  him  ;  2.  That  while  the  bond 
did  not  refer  to  the  proceedings  with  critical  accuracy,  yet  that  there 
was  no  irregularity  that  could  prejudice  the  appellants. 

Appeal  from  the  Polk  District  Court. 
Saturday,   April  9. 

Plaintiff  declared  before  a  justice  of  the  peace,  upon 
two  notes  made  by  Martin  P.  M'Cready  and  Jackson  Wil- 
son. M'Cready  was  not  served.  Wilson  was  served,  and 
failing  to  appear,  judgment  was  entered  against  him  by  de- 
fault. The  justice  certifies  that  "  defendant  filed  their  ap- 
peal bond,  with  John  M'Cready  as  security,  which  was  ap- 
proved by  rae,  and  appeal  allowed."  This  bond  is  signed 
by  the  makers  of  the  notes,  and  John  M'Cready,  and  re- 
cites that  Wilson  has  appealed  from  a  judgment,  &c.,  in  an 
action  wherein  Nathaniel  Atkins  is  plaintiff,  "  and  Martin 
P.  M'Cready  are  defendants.^^  In  the  district  court,  upon 
plaintiff's  motion,  the  judgment  of  the  justice  was  affirmed, 
and  it  was  ordered  that  plaintiff  recover  from  said  defend- 
ants and  their  security,  John  M'Cready,  the  sum,  &c.  From 
this  judgment,  the  liTCreadys  appeal. 

WtUianison  &  Ntmrse^  for  the  appellants. 
Bates  cfe  PMJlvpe^  for  the  appellees. 
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Wbight,  C.  J. — Wilson  has  not  appealed,  and  we  there- 
fore pass,  without  comment,  so  much  of  the  argument  and 
assignment  of  errors  as  relate  to  him.  We  direct  attention 
alone  to  so  much  of  the  case  as  concerns  the  parties  appeal- 
ing. 

The  appellants  object  that  the  court  erred  in  not  trying 
the  cause  upon  its  merits,  and  in  affirming  the  judgment 
upon  plaintitt^'s  motion,  without  any  cause  being  assigned 
therein.  They  did  not  appear  before  the  district  court,  nor 
was  any  defense  interposed  to  plaintiff's  demand,  at  any 
stage  of  the  proceedings.  Being  in  default,  there  was,  in 
fact,  nothing  to  try ;  and  there  was  no  irregularity  in  affirm- 
ing the  judgment  of  the  justice,  upon  the  motion  of  plain- 
tiff. If  they  had  made  an  appearance,  however,  they  should 
have  demanded  a  trial  upon  the  merits  before  they  could  ob- 
ject in  this  couit,  that  this  motion  of  plaintiff  was  improperly 
sustained.  It  is  next  objected,  that  there  was  error  in  ren- 
dering judgment  against  Martin  P.  M'Cready,  for  tlie  rea- 
son that  he  was  not  served,  and  there  was  no  judgment 
against  him  before  the  justice.  It  is  true  that  he  was  not 
served,  and  that  the  justice  had  no  jurisdiction  over  his  per- 
son. He  was  one  of  the  sureties  upon  the  appeal  bond  of 
Wilson,  however,  and  it  was  the  plaintiff's  risrht  to  demand 
judgment  against  him  as  well  as  Wilson.  Code,  section 
234:7.  In  this  view  of  his  liability,  his  position,  as  one  of 
the  makers  of  the  note,  becx>mes  quite  unimportant.  Nei- 
ther is  it  material  to  inquire  whether  he  was,  or  was  not^ 
served  with  notice  of  the  action  before  the  justice. 

It  is  claimed,  however,  that  there  was  no  sufficient  bond ; 
that  the  one  in  the  record  describes  another  and  different 
case  ;  and  that  there  was  error,  therefore,  in  rendering  judg- 
ment against  the  sureties.  If  we  look  alone  to  the  language 
of  the  bond,  this  is  true.  We  have  seen,  however,  that  the 
justice  certifies  that  an  appeal  was  taken  in  the  case  where- 
in Atkins  was  plaintiff,  and  Wilson  and  Martin  P.  M'Crea- 
dy were  defendants,  but  in  which  M'Cready  was  not  served ; 
and  that  John  M'Cready  was  the  surety  upon  the  appeal 
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bond.  Snch  a  bond  was  filed  by  the  justice  with  the  other 
papers  in  the  district  court,  and  appears  to  have  been  filed 
and  approved  by  him  as  an  appeal  bond  in  the  cause.  This 
bond  recites  the  name  of  the  plaintifl^— refers  to  the  judg- 
ment rendered  by  the  justice — ^that  "Wilson  appeals  there- 
from ;  but  further  recites  that  "  Martin  P.  M'Cready  are 
dffendanis.^'^  This  reference  to  the  defendants,  is  the  only 
thing  that  gives  any  ground  for  the  position  that  the  bond 
was  taken  in  another  case.  Everything  else  shows,  beyond 
any  fair  doubt,  that  it  belongs  to,  and  was  taken  in  this  ac- 
tion. And  this  reference  to  the  defendants  by  no  means 
shows  that  it  describes  another  suit.  The  notice  was  issued 
as  well  against  M'Cready  as  Wilson,  and  the  justice  might, 
in  the  bond,  refer  to  one  or  both  as  defendants,  without  de- 
parting entirely  from  the  case  upon  his  docket.  Not  only 
so,  but  the  language  used  will  fairly  justify  the  conclusion 
that  Wilson's  name  was  omitted  by  mistake,  for  the  plural 
term  (defendants),  is  employed,  evidently  showing  that 
M'Cready  was  not  the  only  defendant. 

While,  therefore,  it  may  be  admitted  that  the  bond  does 
not  refer  to  the  proceedings  with  critical  accuracy,  and 
while  the  record  leaves  it  doubtful  whether  Martin  P.  was 
one  of  the  principals,  or  a  surety  in  the  appeal  bond,  we 
cannot  see  that  there  is  any  such  irregularity  as  could  pos- 
sibly prejudice  either  of  the  appellants.  And,  under  such 
circumstances,  it  is  our  duty  to  aflten. 

Judgment  aflirmed. 


Saveky  V,  Savery. 

Where  in  an  action  on  a  promissory  note,  the  defendant  obtained  a  rule  on 
the  attorney  of  the  plaintiff,  to  show  the  authority  under  which  he  ap- 
peared to  prosecute  the  action,  which  rule  was  based  upon  an  affidavit, 
alleging  that  the  plaintiff,  (the  indorsee),  and  the  payee  of  the  note,  re- 
sided at  Borne,  in  the  state  of  New  York ;  that  the  plaintiff,  some  time 

Vol.  VIII.— 28 
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in  the  year  1855,  told  the  affiant,  that  the  payee  of  the  note  had  simply 
transferred  to  him  the  note  sued  on,  as  collateral  security  for  the  pay- 
ment of  a  claim  held  by  him  against  the  said  payee ;  that  he  had  receiv- 
ed the  same  upon  the  express  understanding  and  condition  between 
them,  that  he  should  not  bring  suit  on  the  same  against  the  defendant; 
and  that  he  should  not  bring  any  action  against  him;  and  where  the  at- 
torney answered  the  rule  under  oath,  stating  that  in  July,  1855,  he  re- 
ceived a  letter  from  D.  k  L.,  of  Rome,  N.  Y.,  whom  he  believed  to  be  at- 
torneys at  law,  of  that  place,  enclosing  the  note  sued  on,  stating  that  the 
note  was  the  property  of  the  plaintiff,  and  instructing  him  to  secure  it, 
or  put  it  at  once  in  process  of  collection,  which  showing,  the  court  held 
sufficient;  Held,  1.  That  the  affidavit  filed  on  the  part  of  defendant  did 
not  make  out  a  prima  facie  case,  and  the  court  might  well  have  refused 
the  rule  in  the  first  instance ;  2.  That  the  showing  made  by  the  attorney 
was  sufficient. 

Ajp^eal  from  the  Pdk  district  Court. 
Saturday,  April  9. 

Suit  on  a  promissory  note  for  the  sum  of  one  hundred 
and  fitty-nine  dollars,  payable  to  G.  W.  Savery,  or  bearer, 
three  moAths  after  dat«,  and  dated  May  28, 1851.  The  de- 
fendant obtained  a  role  against  the  plaintiff's  attorney,  to 
show  the  authority  under  which  he  appeared  to  prosecute 
the  action.  This  rule  was  granted,  upon  the  affidayit  of 
Sarah  Savery,  that  the  plaintift*  and  the  payee  of  the  note, 
reside  at  Rome,  in  the  state  of  New  York ;  that  the  plain- 
tiflF,  sometime  in  the  year  of  1855,  told  the  affiant,  that  G. 
"W.  Savery,  the  payee  of  the  note,  had  simply  transferred  to 
him  the  note  sued  on,  as  collateral  security  for  the  payment 
of  a  claim  held  by  him  against  said  G.  W.  Savery ;  that  he 
had  received  the  same,  upon  the  express  understanding  and 
condition  between  them,  that  he  should  not  bring  suit  on 
the  same  against  defendant ;  and  that  he  should  not  bring 
any  action  thereon  against  him. 

The  plaintiff's  attorney  answered  on  oath  to  the  rale,  that 
in  July,  1855,  he  received  a  letter  from  Dennison  &  Lynch, 
of  Rome,  N.  T.,  whom  he  believed  to  be  attorneys  at  law  of 
that  place,  enclosing  the  note  sued  on — stating  that  the  note 
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was  the  property  of  Richard  G.  Savery,  of  Rome,  and  in- 
strneting  him  to  secure  it,  or  put  it  at  once  in  process  of  col- 
lection. 

The  court  decided  that  the  attorney  had  shown  suflScient 
authority,  and  allowed  him  to  appear  and  prosecute  the  ac- 
tion. To  this  ruling  of  the  court,  there  was  an  exception, 
and  the  defendant  appeals. 

T.  E.  Brown^  for  the  appellants. 

WiUiamson  &  Nburse^  for  the  appellee. 

Stockton,  J. — We  think  there  was  no  error  in  this  decis- 
ion of  the  court.  The  authority  shown  by  the  attorney,  in 
the  absence  of  anything  to  throw  a  suspicion  on  its  good 
faith,  was  sufficient  to  justify  the  court  in  permitting  the  at- 
torney to  prosecute  the  suit.  It  will  be  observed,  that  there 
was  no  motion  to  dismiss  the  suit,  for  want  of  sufficient  au- 
thority shown  by  the  attorney  to  commence,  or  prosecute 
the  same ;  and  there  was  no  affidavit  of  defendant,  to  the 
effect  that  he  believed  that  the  attorney  was  prosecuting  the 
suit  without  authority.  The  affidavit  filed  does  not  make 
out  even  a  prima  facie  case  against  him ;  and  the  court 
might  well  have  refused  the  rule,  in  the  first  instance,  unless 
the  defendant  had  shown  some  better  reason  for  granting 
the  same. 

Judgment  affirmed. 


90    680 

Young  v,  Jones.       «  8  211 

fUl    71 

Where  a  partj  seeks  to  recover  for  work  and  labor  performed  under  a  spe- 
cial contract,  which  he  sets  ont  in  his  petition,  the  defendant  may  show 
that  the  work  was  performed  under  a  special  contract  differing  fh>m  that 
declared  upon  bj  the  plaintiff. 

Where  a  plaintiff  claimed  of  the  defendant  $164  50,  and  averred  that  at 
the  special  instance  and  request  of  defendant,  he  worked  for  him  nine- 
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tj-four  days,  and  defendant  promised  to  pay  him  therefor,  $1  75  per  day 
— all  of  which  was  denied  by  the  answer ;  and  where,  on  the  trial,  the 
defendant  offered  to  prove  that  the  work  done  by  plaintiff  was  done  un- 
der a  special  contract,  by  which  he  was  to  pay  the  plaintiff  $15  00— 
which  testimony  was  rejected  by  the  court ;  ffeldf  That  the  evidence 
was  admissible. 

The  loan  or  payment  of  money  is  not  ordinarily  the  subject  of  charge  n 
book  accounts ;  and  such  a  charge  not  being  such  as  is  made  in  the  or- 
dinary course  of  business,  cannot  be  proved  by  the  account  book. 

To  render  books  of  account  competent  to  prove  the  payment  of  money,  the 
party  offering  must  show  that  he  is  engaged  in  a  business  to  justify  such 
charges,  as  that  of  the  business  of  banking;  or  of  receiving  money  on 
deposit,  and  paying  it  out  for  others. 

If  allowed  at  all,  the  privilege  must  be  strictly  guarded,  and  only  allowed 
where  the  jury  may  be  of  opinion  that  the  party  is  without  any  other 
proof,  and  that  there  has  been  such  a  course  of  continuous  dealing  be- 
tween the  parties,  as  that  small  sums  passing  between  them  in  the  ordi- 
nary course  of  business,  became  the  legitimate  subject  of  charge  in 
book  account. 

The  statute  of  Iowa,  providing  for  the  admission  of  books  of  account  in 
evidence,  has  made  no  such  distinction,  as  that  small  sums  of  money, 
may  be  proved  by  a  party's  books  of  account,  but  that  large  sums  shall 
not  be  so  proved. 

Appeal  from  the  DesMoines  District  Cmirt. 
Saturday,   Apkil   9. 

The  plaintiff  sued  the  defendant,  claiming  the  sura  of 
$164:  50,  and  averring  that  at  the  special  instance  and  re- 
quest of  defendant,  he  worked  for  hiin  ninety-four  days,  and 
defendant  promised  to  pay  him  therefor  $1  75  per  day, 
which  he  now  refuses,  &c.  Tlie  defendant  answered,  de- 
nying that  plaintiff  worked  ninety-four  days,  as  alleged ; 
denying  that  he  owed  the  plaintiff  $164  50,  as  alleged,  or 
any  part  thereof;  and  denying  that  he  undertook  and  prom- 
ised to  pay  plaintiff  $1  75  per  day  for  his  work.  There  was 
also  a  plea  of  payment  and  of  set-off. 

On  the  trial,  the  defendant  offered  to  prove  that  the  work 
by  plaintiff  was  done  under  a  special  contract,  for  which 
defendant  was  to  pay  the  plaintiff  $75  00.  The  testimony 
was  objected  to  by  the  plaintiff;  the  objection  was  snstain- 
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ed  by  the  court,  and  the  evidence  excluded.  The  defend- 
ant proposed  to  prove  his  set-off  by  his  books  of  account, 
and  in  the  language  of  the  bill  of  exceptions,  "in  the  regu- 
lar manner,  as  provided  by  law,  qnalilied  the  same,  and  that 
each  and  all  the  items  in  defendant's  set-off,  were  charged 
in  defendant's  book  of  accounts."  Thereupon  the  book  was 
permitted  to  go  to  the  jury  as  evidence.  The  set-off  con- 
tained items  of  money  paid  to  plaintiff,  amounting  to  thir- 
ty-five dollars — one  item  of  twenty  dollars,  and  three  each  of 
five  dollars.  The  court  charged  the  jury,  that  '^he  items 
of  the  set-off  for  money  paid,  could  not  be  proved  by  the 
book  of  accounts ;  and  that  the  book  was  not,  of  itself,  evi- 
dence of  the  fact  of  money  paid  to  plaintiff,  as  charged 
therein,  and  contained  in  defendant's  set-off.  To  this  ru- 
ling of  the  court,  the  defendant  excepted. 

Browning  <&  Tracy^  for  the  appellant. 

C.  Ben  Darwin  for  the  appellee. 

Stockton,  J. — We  think  the  evidence  first  offered  by 
the  defendant,  should  have  been  received.  The  plaintiff 
does  not  sue  to  recover,  as  upon  a  quantum  valSaty  or 
quantum  meruit^  for  as  much  as  his  work  was  worth,  or  as 
much  as  he  therefor  reasonably  deserved  to  have ;  but  he 
sues  as  upon  a  special  contract,  by  which  he  avers,  the  de- 
fendant promised  to  pay  him  one  dollar  and  seventy-five 
cents  per  day,  for  ninety-four  days'  work.  Without  con- 
sidering, at  present,  whether  the  plaintiff  was  bound  to 
prove  the  contract  as  laid,  and  whether  a  misstatement  of 
the  quality  or  nature  of  the  defendant's  promise,  and  his 
consequent  liability  theron,  would  be  a  fatal  error,  subject- 
ing the  plaintiff  to  a  non-suit,  it  is  evident  that  the  defend- 
ant may  be  allowed  to  show,  in  any  manner,  that  the  contract 
laid  in  the  petition  was  not  the  agreement  of  the  parties; 
and  what  mode  so  effectual  for  this  purpose,  as  to  prove  an 
entirely  different  contract  and  promise  of  defendant  ?    If 
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tlie  defendant  conld  have  proved  that  the  agreement  of  the 
parties  was,  that  for  the  work  done  by  the  plaintiff,  he  was 
to  be  paid  seventy-five  dollars  only,  the  evidence  would  at 
least  have  gone  to  defeat  his  daim  pro  tanio  ;  and  it  might 
become  a  question  whether  he  could  recover  at  all  in  this 
action,  without  amending  his  petition. 

Books  of  account  are  competent  evidence,  when  the 
charges  they  contain  are  made  in  the  ordinary  coarse  of 
business.  This  fact  is  to  be  determined  by  the  jury,  from 
the  charges  themselves,  and  from  the  rules  of  law  apph'ca- 
ble  to  the  business  transactions  of  men.  One  of  these 
rules  is,  that  the  loan,  or  payment  of  money,  is  not  ordina- 
rily the  subject  of  a  charge  in  book  account ;  and  that  the 
charge  not  being  such  as  is  made  in  the  ordinary  course  of 
business,  by  one  party  against  another,  cannot  be  proved 
by  the  account  book.  To  render  the  book  competent  to 
prove  the  payment  of  money,  the  party  offering  it  must 
show  that  he  is  engaged  in  a  business  to  justify  such  cha^ 
ges ;  as,  to  illustrate,  in  the  business  of  banking,  or  of  re- 
ceiving money  on  deposit,  and  paying  it  out  for  others.  If 
the  payment  or  loan  of  money  constituted,  in  any  just 
sense,  the  ordinary  business  of  defendant,  and  these  char- 
ges of  money  paid,  were  made  in  the  ordinary  coarse  of 
business,  he  may  justly  claim  the  right  to  prove  them  by 
his  books,  but  not  otherwise. 

The  rule  that  the  books  are  inadmissible  to  prove  the 
loan  or  payment  of  money,  has  been  so  far  departed  from 
in  some  of  the  New  England  states,  as  to  allow  the  proof, 
by  the  book  of  original  entries,  of  the  payment  of  money 
not  exceeding  forty  shillings,  or  six  dollars  and  sixty-six 
cents,  ($6,66).  BasaeUv.  Spofford,  11  N.  II.,  169;  BufM 
V.  Fay^  14  Pick.,  12 ;  Union  Bank  v.  Knapp^  3  lb.,  109 ; 
Prince  v.  Smithy  4  Mass.,  455 ;  Wetherdl  v.  Sican^  32  Me., 
247 :  Richardson  v.  Emery ^  3  Foster,  220. 

The  exception  may  have  some  show  of  necessity,  if  not 
of  principle,  to  support  it  Our  statute,  however,  has 
made  no  such  distinction,  as  that  small  sums  of  money  may 
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be  proved  by  a  party's  books  of  account,  but  that  large 
8um8  shall  not  be  so  proved.  If  allowed  at  all,  the  privilege 
must  be  strictly  guarded,  and  only  admitted  in  cases  where 
the  jury  may  be  of  opinion,  that  the  party  is  without  any 
other  proof;  and  that  there  has  been  such  a  course  of  con- 
tinuous dealing  between  the  parties,  as  that  small  sums  of 
money  passed  between  them  in  the  ordinary  course  of  bus- 
iness, and  became  the  legitimate  subject  of  a  charge  in 
book  account,  by  one  against  the  other.  If  they  should  so 
judge,  we  think  they  should  be  at  liberty  to  allow  the  same. 
See  Veiths  v.  Hagge^  163. 

Judgment  reversed. 


ZUGG  V.  TUBXEK. 

Where  a  lease  of  a  building  provided,  that  if  the  lessee  would  put  up  a 
sammer  kitchen,  adjoining  the  rooms  leased,  on  the  south,  the  lessor 
would  pay  him  the  cost  of  it,  at  cash  rates,  at  the  expiration  of  the 
lease  ;  and  where  the  lessee  built  the  kitchen,  and  on  the  day  it  was 
completed,  assigned  the  demand  for  the  payment  of  it,  on  the  lease, 
as  foUows:  "Foryalue  received,  I  hereby  assign  to  F.  Z.,  all  my  rights 
and  benefits  of  the  last  clause  of  the  within  lease,  and  empower  him  to 
collect  the  cost  of  the  said  kitchen,  and  apply  the  same  for  his  own  ben- 
efit ;"  Heldf  1.  that  the  fact  that  the  agreement  to  pay  for  the  kitchen 
was  in  writing,  did  not  constitute  it  such  an  agreement  as  is  intended 
by  section  949  of  the  Code ;  2.  That  the  claim  assigned  was  only  an  open 
account,  coming  under  section  951,  which  permitted  the  assignee  to  bring 
suit  on  the  claim,  in  his  own  name,  and  gave  the  debtor  the  right  to  avail 
himielf  of  any  defense  or  set-off,  legal  or  equitable,  against  the  assignee 
which  he  had  against  the  assignor,  before  the  commencement  of  the  suit* 

T.  made  to  F.  a  written  lease  for  five  months,  of  part  of  a  building  in  Keo- 
kuk, at  $10  00  per  month,  payable  at  the  end  of  each  month.  As  this 
lease  was  about  to  expire,  it  was  extended  by  a  new  lease  in  writing,  for 
one  year,  the  rent  payable  as  before,  the  last  clause  of  which  lease  pro- 
vided, that  if  F.  would  put  up  a  summer  kitchen  adjoining  the  rooms 
leased,  on  the  south,  T.  would  pay  him  the  cost  of  it  at  cash  rates,  at  the 
expiration  of  the  lease,  which  lease  expired  on  the  26th  of  April,  1858. 
F.  built  the  kitchen,  which  was  finished  on  the  16th  of  October,  1857, 
and  on  the  same  day  assigned  the  demand  for  payment  to  Z.,  by  writing 
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on  the  lease  as  follows :  ''For  value  received,  I  hereby  assign  to  F.  Z., 
all  mj  rights  and  benefits  of  the  last  clause  of  the  within  lease,  and 
empower  him  to  collect  the  cost  of  said  kitchen,  and  apply  the  same  for 
his  benefit."  Z.  then  sued  T.  for  $60  00,  the  cost  and  value  of  the  said 
work,  and  the  defendant  claimed  a  set-off  of  $50  00,  as  due  him  from 
F.,  for  the  last  five  months'  rent  of  the  premises,  and  $10  00  for  the  use 
of  another  lot;  Jleld^  That  the  defendant  was  entitled  to  set  off* the  rent 
against  the  cost  of  the  kitchen. 

Appeal  from  the  Zee  District  Court 
Saturday,  April  9. 

Turner  made  to  Chas.  Folger  a  written  lease,  for  five 
months,  of  part  of  a  building  in  Keokuk,  at  ten  dollars  per 
month,  payable  at  the  end  of  each  month.  As  this  lease 
was  about  to  expire,  it  was  extended  by  a  new  lease  in  wri- 
ting, for  one  year,  the  rent  payable  as  before.  The  last 
clause  of  the  instrument  was  a  contract  to  the  effect,  that  if 
Folger  would  put  up  a  summer  kitchen,  adjoining  the 
rooms  leased,  on  the  south,  Turner  would  pay  him  the  cost 
of  it,  at  cash  rates,  at  the  expiration  of  tlie  lease  which  was 
on  26th  of  April,  1858.  Folger  built  the  kitchen,  which 
was  finished  on  the  16th  October,  1857,  and  on  the  same 
day  assigned  the  demand  for  the  payment  to  Zugg,  by  wri- 
ting on  the  lease,  in  these  terms :  "  For  value  received,  I 
hereby  assign  to  Frederick  Zugg  all  my  rights  and  benefits 
of  the  last  clause  of  the  within  lease,  and  empower  him  to 
collect  the  cost  of  the  said  kitchen,  and  apply  the  same  for 
his  own  benefit." 

Zugg  now  sues  Turner  for  sixty  dollars,  as  the  cost  and 
value  of  the  said  work.  The  defendant  claimed  a  set-oft'  of 
fifty  dollars,  as  due  him  from  Folger  for  the  last  five  month's 
rent  of  the  premises,  and  ten  dollars  for  the  use  of  another 
lot 

The  action  was  commenced  before  a  justice  of  the  peace, 
who  found  for  the  plaintiff,  and  the  defendant  appealed. 
Upon  the  appeal,  the  cause  was  tried  by  the  court,  who 
found  the  lease,  the  extension,  and  the  assignment  as  is 
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above  stated,  and  the  contract  relating:  to  the  building ;  that 
Folger  did  the  work,  and  that  the  value  of  it  was  $47,10 ; 
that  at  the  time  of  the  assignment  from  Folger  to  Zngg, 
Folger  was  not  indebted  to  Turner ;  that  Turner  had  notice 
of  the  assignment  before  Folger  became  indebted  to  him, 
bat  that  at  the  time  Folger  quit  the  premises,  and  previous 
to  the  commencement  of  this  suit,  he  was  indebted  to  Tur- 
ner in  the  sum  of  $50  for  the  rent ;  and  that  Zugg  was  in- 
debted to  him  $10,  for  the  rent  of  another  lot  as  a  lumber- 
yard. On  these  facts,  the  court  rendered  judgment  in  fa- 
vor of  the  plaintiff  for  $37,10,  and  ordered  that  he  pay  the 
costs  of  ("this  court,")  the  district  court.  To  this,  the  de- 
fendant excepted,  and  he  appeals. 

Turner  cfe  Craig^  for  the  appellant. 

Cfuas.  W.  Lowrie^  for  the  appellee. 

WooDWABD,  J. — ^The  question  in  the  case  is,  whether  the 
defendant  was  entitled  to  his  set-off  of  fifty  dollars. 

It  would  seem  that  Folger  had  paid  the  rent  up  to  the 
26th  of  October,  1857,  and  that  Turner  permitted  that  of 
the  remaining  five  months  to  stand  unpaid,  as  if,  with  it,  to 
pay  the  cost  of  the  new  building.  At  the  time  of  the  as- 
signment from  Folger  to  Zugg,  Folger  was  owing  Turner 
nothing,  and  Tumor  had  notice  of  the  assignment,  but  yet 
seeks  to  set-off  against  Zugg  the  rent  which  accrued  after 
the  assignment,  all  of  which  fell  due  before  the  bringing  of 
the  action. 

The  defendant  places  his  claim  to  a  set-off  upon  section 
952  of  the  Code;  and  to  avoid  this,  the  plaintiff's  argu- 
ment is  of  the  following  tenor,  and  is  so  ingeniously  put 
that  it  should  not  be  passed  in  silence.  He  says :  "Now, 
what  is  an  'open  account.'  In  2  Story's  Equity,  it  is  said, 
that  by  mutual  credit  we  are  to  understand  a  knowledge,  on 
both  sides,  of  an  existing  debt  due  to  one  party,  founded 
on  and  trusting  such  debt,  as  a  means  of  discharging  it. 

The  mere  existence  of  distinct  debts,  without  mutual  credit 
Vol.  VIIL— 29  ' 
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will  not  give  a  right  of  set-off  in  equity."  Did  Turner,  he 
asks,  depend  upon  Folger's  building  the  kitchen  as  a  con- 
sideration and  security  for  the  payment  of  the  rent  ?  And 
he  argues  that  the  credits  were  not  given  in  dependency 
upon  each  other ;  and  urges  that  as  Folger  was  not  indebted 
at  the  time  of  the  assignment,  and  as  there  was  no  open 
.account  between  Folger  and  Turner,  therefore  the  set-ofl 
should  not  be  allowed.  He  cites,  further,  Davis  v.  Mil- 
houm^  3  Iowa,  163. 

The  party  here  seeks  to  place  this  upon  the  ground  of 
equitable  set-off.  But  the  principles  upon  which  these  are 
based,  and  the  rules  by  which  they  are  governed,  are  en- 
tirely different  from  those  which  govern  in  law.  In  this,  a 
mutual  dependency — a  mutual  credit,  in  the  equity  sense, 
is  not  required.  It  is  sufficient  that  there  be  a  debt  on  each 
side,  as  is  seen  often  in  the  fact  of  setting  off  a  debt  pur- 
chased from  a  third  party,  as  a  note,  bill,  &c.  Our  statute 
speaks  of  an  open  account.  This  party  asks,  what  is  an 
"  open  account,"  and  proceeds  to  answer  the  question  by 
showing  what  are  mutual  credits  in  the  equity  sense.  His 
error  lies  in  confounding  the  legal  notion  of  a  set-off  with 
the  equitable  notion  of  mutual  credits. 

The  case  of  Mead  v.  GiUett,  cited  from  19  Wend.,  397, 
proceeds  upon  the  common  law  rule,  which  was  the  law 
here  before  our  present  statute,  but  which  is  not  now  appli- 
cable. And  perhaps  the  same  remark  is  true  of  Wait  v. 
The  MayoTy  &c.,  1  Sandf.,  23,  or  at  least  that  case  goes  upon 
a  rule  pertinent  to  liquidated  demands  only  ;  and  to  render 
it  available,  the  party  singularly  attempts  to  make  it  appear 
that  this  account  for  erecting  the  kitchen,  is  a  liquidated  de- 
mand, upon  the  ground  that  that  is  certain  which  can  be 
made  certain ;  and  this,  he  says,  is  effected  by  the  proof  and 
judgment.  * 

Enough  has  been  said  to  show  the  argument  upon  which 
the  plaintiff  stands.  But  the  case  falls  plainly  under  section 
952  of  the  Code,  as  affected  by  section  951,  and  the  provis. 
ion  is  thus :    "  An  open  account  of  sums  of  money  due  on 
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contract,  may  be  assigned,  and  the  assignee  will  have  the 
right  of  action  in  his  own  name,  but  the  maker  (debtor),  may 
avail  himself  of  any  defense  or  set-off,  legal  or  equitable, 
against  the  assignee,  which  he  may  have  against  any  assign- 
or thereof  before  suit  is  commenced."  The  feet  that  the 
agreement  to  pay  for  the  building  is  in  writing,  does  not  con- 
stitute it  such  an  "instrument"  as  is  intended  in  sections 
949  to  962,  but  the  claim  is  nevertheless  only  an  open  ac- 
count. The  whole  contract  was  not  assigned.  Zugg  was 
not  to  do  the  work,  but  Folger  did  it,  and  then  assigned,  so 
that  the  only  thing  which  was  assigned  was  the  claim  for  the 
money — the  "  open  account." 

The  set-off  should  have  been  allowed ;    wherefore  the 
judgment  is  reversed,  and  the  cause  remanded  for  a  new  trial. 

Reversed. 


PncBCE  V.  School  District  No.  Four,  of  Liberty  Town- 
ship, Marshall  County. 

Where  in  an  action  to  recover  a  balance  due  on  a  contract  for  building  a 
school  house,  a  copy  of  which  contract  was  attached  to  the  petition,  and 
was  signed  hj  the  secretary  of  the  district,  the  averments  of  which  pe- 
tition was  denied  by  the  answer,  the  plaintiff  first  offered  in  evidence 
the  instrument  of  writing  attached  to  the  petition,  which  was  objected 
to,  and  excluded  by  the  court ;  and  where  the  plaintiff  then  called  wit- 
nesses, and  proposed  to  prove  that  he  had  called  upon  the  directors  of 
the  school  district  for  the  contract,  or  a  copy  thereof,  to  work  by  in 
building  the  school-house,  and  that  the  directors  delivered  to  him  the 
instrument,  and  told  him  to  work  by  the  same,  in  building  the  house ; 
and  where  the  plaintiff  proposed  to  offer  the  said  instrument  in  evidence, 
as  the  contract  between  the  parties,  all  of  which  evidence  was  excluded 
by  the  court;  Heldj  That  the  court  erred  in  excluding  the  evidence. 

Appeal  from  the  Marshall  District  Court. 

Saturday,  April  9. 

SuTP  commenced  before  a  justice  of  the  peace,  to  recov- 
er  a  balance  alleged  to  be  due  on  a  contract  for  building 
A  school  house.  Upon  appeal  to  the  district  court,  certain 
evidence  offered  by  the  plaintiff,  being  objected  to  by  the 
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the  defendant,  was  excluded  by  the  conrt ;  npon  this  rnUng 
of  the  court,  and  upon  the  ordering  a  non-suit,  the  errors 
are  assigned. 

E.  W.  Eastman,  for  the  appellant. 

T.  Brmcn  and  H,  6*.  Henderson,  for  the  appellees. 

Stockton,  J. — The  plaintiff  attaches  to  his  petition,  and 
makes  part  of  the  same,  an  instrument  of  writing  in  the 
form  of  a  contract  between  the  parties,  stating  the  size  of 
the  house  to  be  built,  and  the  price  agreed  to  be  paid  there- 
for, signed  by  the  secretary  of  the  school  district.  This 
instrument,  the  plaintiff  alleges,  was  the  basis  of  the  con- 
tract between  the  parties,  and  the  evidence  of  the  terms  of 
the  same ;  aud  alleging  that  the  house  has  been  completed 
as  required  by  the  terms  of  the  contract,  and  accepted  by 
the  defendant,  he  claims  the  sum  of  one  hundred  dollars, 
as  due  him  from  defendant  on  the  contract.  The  defend- 
ant answers,  and  denies  that  any  such  contract  was  made ; 
denies  that  a  school-house  has  been  built  by  plaintiff,  under 
the  same,  or  accepted  by  defendant ;  and  denies  any  in- 
debtedness to  the  plaintiff  on  account  of  the  same. 

On  the  trial,  the  plaintiff  offered  in  evidence,  the  instru- 
ment of  writing,  attached  to  and  made  part  of  his  peti- 
tion ;  the  defendant  objected,  and  the  court  refused  to  re- 
ceive the  evidence.  The  plaintiff  then  called  witnesses, 
and  proposed  to  prove,  that  he  had  called  upon  the  direc- 
tors of  the  school  district  for  the  agreement,  or  a  copy  of 
the  same,  to  work  by  in  building  the  school-house,  and 
that  the  directors  delivered  to  him  the  said  instrument, 
and  told  him  to  work  by  the  same  in  building  the  house, 
which  he  did  ;  and  then  proposed  to  offer  the  said  instru- 
ment in  evidence,  as  the  contract  between  the  parties.  To 
this  the  defendant  objected,  and  the  court  sustained  the  ob- 
jection, and  refused  to  permit  the  said  evidence  to  go  to 
the  jury. 
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Id  this,  we  think,  the  district  court  erred.  Issue  had 
been  joined  between  the  parties,  as  to  whether  the  instru- 
ment of  writing  set  forth  the  agreement  between  the  par- 
ties, and  as  to  whether  the  house  had  been  built  according 
to  tlie  teruis  of  the  eame.  The  evidence  oftered  by  the 
plaiutifl,  arid  rejected  bj  the  court,  tended  to  pro?e  both 
these  facts,  and  should,  cont^equently,  have  been  received. 
If  the  fact  was,  that  the  parties  had  made  another  and  dif- 
feroDt  agreement,  it  was  competent  for  tliem,  at  any  time, 
to  alter  the  same;  and  the  evidence  oftertnl  was  altogether 
pertinent  to  show,  tliat  whatever  might  have  bt^en  tlie  con- 
tract as  to  the  erection  of  the  house,  when  the  plaint iti 
called  upon  the  defendant  for  a  copy  of  the  eamej  by  which 
to  erect  the  building,  it  was  then  agreed  between  them  that 
It  ihouhl  bo  built  according  to  the  instrument  attached  to 
the  plaintiff's  petition,  and  which  he  proposed  to  give  iu 
ei'idenee. 

Judgment  reversed. 


Sloax  u  Ailt- 


fti  an  ftctioQ  to  recoir«r  for  ^ood^,  wiirt%  rvad  merchcindhe^  nold  »nd  JeUr- 
i*rfd,  ih«pl«intiff  offered  in  tvtdeiicc  hm  liooka  of  account,  which  eon- 
tlUocd  A  charge  ng^Liinst  the  deftiiJant  as  foliow^  :  *'  To  cn^hj  as  pur  re- 
c«ipt|  (50  00  ''  The  defeudmit  objected  to  the  t'ompttency  of  the  book 
W  |noT9  the  chftrjTC  for  moaejT  which  objection  w&b  fid  stained  by  iho 
rourt :  IJddf  L  That  the  receipt  irfta  the  beat  evidence  of  the  fiaynient 
of  thr  oioney;  iitid  thtit  ntitil  it  wiv>^  produced,  or  h»  absence  accaupted 
for,  no  k>»j«er  grade  of  erid^ace  couhJ  be  received  ;  2.  Tliat  the  books 
vrere  not  ronipcteni  evldeace  lo  prove  the  payment  of  the  moaej. 

ApptalfpQm  iJi^Jmper  Dkti'^lct  Court 

SaturdaTj  Aphil  9. 

Ak  ttciion  on  fin  aceonnt  for  g*xids,  wareSj  and  merchaor 
aold  atul  delivered.    The  defendant  denied  the  iudebt- 
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edness.  To  prove  the  trutli  of  the  account  sued  on,  the 
plaintiff  gave  in  evidence  his  book  of  original  entries,  and 
after  reading  to  the  jury  certain  of  the  items  therein  charged 
to  the  defendant,  he  came  to  the  charge :  '^  To  cash,  as  per 
receipt,  $50  00."  The  defendant  objected  to  the  competency 
of  the  book  to  prove  the  charge  for  money ;  the  court  sus- 
tained the  objection,  and  plaintiff  excepted. 

Samuel  A.  Rice^  for  the  appellant 

Mi'^er  &  Window  and  IF.  H.  SeeverSy  for  the  appellee. 

Stockton,  J. — ^We  think  there  was  no  error  in  this  ruling 
of  the  court.  The  charge  in  the  book  referred  to  a  receipt, 
which  appears  to  have  been  taken  at  the  time  of  the  trans- 
ipction.  This  receipt  was  not  produced,  nor  was  there  any 
mttempt  to  account  for  its  absence.  Until  produced,  or  its 
mbsence  accounted  for,  no  lesser  grade  of  evidence  could  be 
A^ceived  to  show  the  payment  of  money  to  the  defendant 

j^ooks  of  account  are  receivable  in  evidence  to  prove  the 
truth  of  charges  by  one  party  against  the  other,  made  in  the 
ordinary  course  of  business.  Code,  section  2406.  Money 
lent  or  paid,  especially  if  in  any  considerable  amount,  is  not 
ordinarily  the  subject  of  a  book  charge.  The  authorities  to 
this  effect  are  uniform,  and  have  been  fully  considered  by  us 
in  the  case  of  Veiths  v.  Hagge^  anie^  163 ;  Young  v.  J(me^ 
anUy  219. 

The  general  rule  of  law,  as  applicable  to  the  business 
transactions  of  men,  is,  that  a  person  lending  or  paying 
money,  usually  takes  a  note  or  receipt ;  that  such  a  transac- 
tion is  not  usually  the  subject  of  a  charge  in  book  account ; 
and  the  charge,  not  being  such  as  is  made  in  the  ordmary 
course  of  business  by  one  party  against  another,  cannot  be 
proved  by  the  books  of  account  If  the  party  is  engaged  in 
a  business  to  justify  such  charges,  as  in  the  business  of  bank- 
ing, or  of  receiving  money  on  deposit,  and  paying  it  out  for 
others,  the  book  may  be  competent  evidence  to  prove  them. 
This  does  not,  however,  apply  to  the  case  of  a  party  en- 
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gaged  in  keeping  a  shop  for  the  sale  of  goods,  wares,  &a, 
which  are  charged  to  his  customers  in  open  or  running  ac- 
count Ho  cannot  be  permitted  to  offer  his  books  in  evi- 
dence,  as  sufficient,  of  themselves,  to  prove  the  loan  or  pay- 
ment of  money  to  his  customers. 

Judgment  affirmed. 


The  State  of  Iowa  v.  Pierce.  « 

Section  six  of  chapter  133  of  the  Lawg  of   1858,  entitled  "  An  act  to 
amend  chapter  96  of  the  Code/'  was  intended  to  meet  the  case  where  all 
the  persons  sammoned  as  grand  or  petit  jurors,  fail  to  attend,  or  where 
it  is  determined  hj  the  conrt,  that,  for  any  cause,  thej  were  iHegaUj 
elected  and  drawn. 
The  act  entitled  "  An  act  to  amend  chapter  98  of  the  Code,"  approved 
March  22,  1858,  (Acts  of  1858,  257), does  not  repeal  section  1647  of  the 
Code,  by  express  words,  nor  is  there  any  conflict  between  the  two.    The 
latler  governs  where  a  sufficient  number  of  jurors  fail  to  attend,  and  the 
former,  where  all  fail,  or  where  the  selection  and  drawing  were  illegal. 
Where  to  an  indictment  for  forgery,  the  defendant  pleaded  that  all  of  the 
grand  jnrors  summoned  by  the  sheriff,  under  the  precept  issued  to  him, 
did  not  attend  at  the  time  appointed,  and  thereupon  the  court  directed 
the  sheriff  to  complete  the  panel,  by  selecting  talesman,  and  prayed  that 
the  indictment  be  set  aside,  to  which  plea,  a  demurrer  was  sustained  ; 
Held,  That  the  demurrer  was  properly  sustained. 
Where  a  party  is  charged  with  forging  an  indorsement  on  the  back  of  an 
order  or  draft  purporting  to  have  been  drawn  by  one  bank  upon  anoth- 
er, proof  of  the  existence  of  the  bank  is  not  required ;  nor  is  it  necessary 
to  aver  the  genuineness  or  validity  of  the  instrument  forged. 
The  language,  spirit,  scope  and  tenor  of  section  2643  of  the  Code,  shows 
that  it  extends  to  cases  for  falsely  making  and  uttering  indorsements  on 
any  note,  bill,  order  or  instrument,  as  well  as  to  falsely  making  and  ut- 
tering the  body  of  the  instrument  itself. 
{The  essence  of  the  crime  of  forgery,  consists  in  doing  the  act,  with  the  in- 
tention to  defraud. 
Where  a  writing  is  invalid  on  its  face,  it  cannot  be  the  8ubj|ct  of  forgery, 
'    for  the  reason  that  it  has  no  legal  tendency  to  effect  a  fraud  ,*  but  where 
*    the  invalidity  is  to  be  made  out  by  proof  of  some  extrinsic  fact,  the  in- 
strument, if  good  on  its  face,  may  be  legally  capable  of  effecting  a 
fraud,  and  the  party  making  the  same,  may  be  punished. 
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In  order  to  constitute  the  crime  of  forgery,  it  is  not  necessarj  that  anj 
person  should  have  been  defrauded  in  fact.  The  attempt  to  defraud,  and 
the  intention  to  do  so,  is  sufficient. 

In  the  absence  of  anj  statutory  rule,  the  order  of  proceedings  in  chal- 
lenging petit  jurors,  may  be  properly  left  to  the  discretion  of  the  judgt 
trying  the  cause  ;  and  such  discretion  will  not  be  interfered  with,  unless 
it  is  clearly  made  to  appear  that  it  has  been  abused. 

Where  on  the  trial  of  an  indictment,  the  district  attorney  challenged  a 
juror  peremptorily,  and  then  the  defendant  one ;  and  where,  the  panel 
of  jurors  being  filled,  the  defendant  insisted  that  the  state  should  exer- 
cise a  second  peremptory  challenge,  if  any  more  were  to  be  made,  which 
the  court  refused,  and  required  the  defendant  to  challenge  the  second 
time,  before  the  state  exercised  the  right,  holding  that  upon  his  failare 
to  do  so,  the  defendant  would  waive  the  privilege  as  to  one  juror;  ffeld^ 
ThAt  the  rule  adopted  by  the  court  was  fair  and  equitable. 

Where  the  name  of  L.  H.  Mason  was  indorsed  on  the  indictment,  as  a  wit- 
ness on  the  part  of  the  state,  and  on  the  trial,  the  state  ealled  Levi  H. 
Mason,  to  whom  the  defendant  objected,  for  the  reason  that  his  name 
was  not  upon  the  indictment,  and  no  notice  had  been  given,  as  required 
by  the  act  entitled  '*  An  act  amending  section  2918  of  the  Code,"  &c., 
approved  March  22,  1858,  which  objection  was  overruled,  and  the  wit- 
ness permitted  to  testify ;  Held^  That  the  objection  was  properly  over- 
ruled. 

Appeal  from  the  Linn  District  Court. 

Monday,  April  11. 

The  defendant  was  indicted  for  forgery,  in  writfng  the 
name  of  one  Fay  across  the  back  of  a  certain  order,  drawn 
by  a  bank  in  Rhode  Island  on  a  bank  in  New  York,  with 
intent  to  defrand,  &c.  Objections  were  made  to  the  man- 
ner of  impanneling  the  grand  and  petit  jury,  as  also  to  the 
indictment,  all  of  which  were  overruled.  Exceptions  were 
taken  to  the  admission  of  certain  testimony,  and  to  the  giv- 
ing and  refusing  of  certain  instructions.  Defendant  was 
tbund  guilty,  and  sentenced  to  the  penitentiary  for  three 
years.  The  other  material  facts  are  stated  in  the  opinion 
of  the  couii« 

/.  JU,  Prestariy  for  the  appellant. 

S.  A.  Hicey  (Attorney  General),  for  the  State. 
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Wright,  C.  J. — It  seems  that  all  of  the  grand  jurors,  sum- 
moned by  the  sheriff  under  the  precept  issued  to  him,  in 
due  form,  did  not  attend  at  the  time  appointed,  and  there- 
upon the  court  directed  the  sheriff  to  complete  the  panel 
by  selecting  talesmen.  The  prisoner,  by  plea,  set  up  these 
facts,  and  asked,  that  by  reason  of  the  same,  the  indictment 
should  be  set  aside.  A  demurrer  to  the  plea  was  sustained, 
and  we  think  correctly. 

Tlie  objection  was,  as  wc  understand  it,  that  a  precept 
should  have  been  issued  to  the  sheriff,  and  that,  without 
such  precept,  he  could  not  regularly  fill  the  panel.    The 
record  and  plea,  however,  both  recite  that  the  court  directed 
the  sheriff  to  summon,  forthwith,  the  number  necessary  to 
make  up  the  deficiency,  which  he  accordingly  did.     In  this, 
the  court  acted  in  strict  accordance  with  the  Code,  which 
provides  (section  1647),  "that  if  the  requisite  number  of 
jurors  does  not  appear  by  the  time  appointed,  the  court  may, 
at  any  time  thereafter,  direct  the  sheriff  to  summon,  forth- 
with, the  number  necessary  to  make  up  the  deficiency."  It 
is  not  suggested  in  the  plea  even,  that  a  precept  did  not  issue, 
and  we  need  not,  therefore,  determine,  whether  the  sheriff 
coald  not  properly  complete  the  list  without  such  written 
process.    It  is  insisted,  however,  that  a  precept  is  required 
to  be  issued  by  section  6,  chapter  133,   Laws  of   1858, 
257.       That    section    was    intended    to    meet    the    case 
where  all  the  persons  summoned  fail  to  attend,  or  where  it 
IS  determined  by  the  court  that,  for  any  cause,  they  were 
illegally  elected  and  drawn.     Under  such  circumstances, 
the  sheriff  is,  in  obedience  to  a  precept,  to  summon  a  new 
list  from  the  body  of  the  county.    The  section  of  the  Code 
is  not  repealed  by  any  express  words,  nor  is  there  any  con- 
flict between  it  and  the  law  of  1858.    The  one  governs 
where  a  suflScient  number  fails  to  attend ;  the  other,  where 
all  fail,  or  where  the  selection  and  drawing  were  illegal.  The 
case  of  Dvtdl  v.  The  Slate,  4  G.  Greene,  125,  if  good  law 
is  very  fiir  from  being  analagous  to  the  one  before  us. 
The  indictment  charges  that  the  defendant,  havinff  in  his 
Vol.  VIIL— 30  ^ 
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possession  a  certain  order,  "  whose  tenor  follows,  that  is  to 
say — "  (setting  it  out  in  words) — on  the  back  of  which  was 
an  indorsement,  "  whose  tenor  follows,"  (setting  it  out),  did 
falsely  make,  forge,  and  counterfeit,  on  the  back  of  said  or- 
der, an  indorsement  as  follows,"  (setting  it  out),  with  intent 
to  defraud,  &c.  The  offense  charged  is  not  the  forging  of 
an  indorsement  upon  an  order  drawn,  in  fact,  by  the  one 
bank  upon  another,  but  one  that  purported  to  be  so  drawn- 
It  is  not  alleged,  in  words,  that  this  was  the  purport  of  the 
instrument,  but  by  setting  it  out,  it  is  shown  that  it  purpoi-ts 
to  be  so  drawn. 

If  the  charge  had  been  for  forging  an  indorsement  upon 
an  order  drawn  by  a  company  duly  incorporated,  then  proof 
of  the  existence  of  the  incorporation  would  have  been  ne- 
cessary. State  V.  Newland^  7  Iowa,  212.  Where  the  charge 
is  that  the  instrument  purported  to  be  so  drawn,  proof  of  the 
existence  of  the  bank  is  not  required.  Where  such  proof  is 
necessary,  it  need  not  be  by  producing  the  charter  or  act  of 
incorporation,  but  by  proving  what  the  general  reputation  is 
as  to  the  existence  of  the  bank.  Code,  section  2643.  And 
the  language  of  this  section — its  spirit,  scope,  and  purpose — 
includes  the  proof  to  be  made,  where  the  charge  is  for  falsely 
indorsing,  as  well  as  where  it  is  for  falsely  making  the  note, 
bill,  order,  or  instrument  itself.  The  object  was  to  obviate  a 
very  great  and  acknowledged  inconvenience,  in  the  trial  of 
causes  for  forgery  and  counterfeiting,  growing  out  of  tlie 
diflSculty  in  proving  the  actual  existence  or  incorporation  of 
a  chartered  company.  To  contine  the  statute  to  causes  where 
the  forgery  is  of  the  body  of  a  note,  bill,  or  other  evidence 
of  debt,  and  hold  that  it  does  not  extend  to  cases  of  falsely 
making  and  uttering  indorsements  thereon,  would  leave  the 
remedy  in  view,  and  the  change  of  the  common  law  rule, 
contemplated  and  intended,  but  half  accomplished.  The 
reason  and  spirit  of  the  law,  if  not  its  very  letter,  covers 
l>oth  cases. 

Nor  is  it  necessary,  in  such  cases,  to  aver  the  genuineness 
or  validity  of  the  instrument  forged.    The  essence  of  the 
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crime  consists  in  doing  the  act  with  the  intention  to  defraud, 
&c    It  is  defined  to  be  the  false  making,  or  materially  alter- 
ing, with  intent  to  defraud,  of  any  writing,  which,  if  genu- 
ine, might  be  apparently  of  legal  efficacy,  or  the  foundation 
of  a  legal  liability.     And  it  may  be  equally  forgery,  though 
the  person  purporting  to  be  the  maker  or  obligor,  or  other- 
wise chargeable  in  the  writing,  is  a  mere  petitioner's  name, 
because  there  may  be  equally  an  attempt  to  defraud.  1  Bish- 
op's Cr.  Law,  section  423,  and  notes.  If  the  writing  is  invalid 
on  its  fiwje,  it  cannot  be  the  subject  of  forgery,  for  the  obvious 
reason  that  it  has  no  legal  tendency  to  effect  a  traud.    Where, 
however,  the  invalidity  is  to  be  made  out  by  the  pi-oof  of 
some   extrinsic   fact,  the  instrument,  if  good  on  its  face, 
may  be  legally  capable  of  effecting  a  fraud,  and  the  party 
making  the  same  may  be  punished.    2  Bishop,  Sees.  442, 444, 
and  note ;  3  Arch.  PL  &  Pr.,  note  1,  547,  and  especially  on 
754 — 11, 12,  13,  14.    And  the  case  cited  by  counsel,  {Peo- 
ple V.  ShaU^  9  Cow.,  778),  teaches  no  contrary  doctrine.  Says 
CowEN,  J :  "  It  is  scarcely  necessary  to  observe  that  the  in- 
stmment  set  out  in  the  indictment,  is  not  a  promissory  note 
within  the  statute  of  Anne ;  and  it  is  agreed  that  the  writing 
does  not  come  within  any  of  the  statutes  of  forgery,  it  being 
payable  neither  in  money,  nor  goods,  nor  labor.    The  indict- 
ment is,  therefore,  based  upon  the   common  law."    And 
again :     "  The  question  presented  is,  whether  the  fraudulent 
making  of  a  writing,  void  in  itself,  and  so  appearing  in  the 
indictment,  be  the  subject  of  a  prosecution  for  forgery."  He 
then  proceeds  to  show  that  the  writing  forged,  if  genuine, 
would  have  been  a  mere  nullity  for  any  pui-pose,  and  that 
this  invalidity  was  patent  upon  the  lace  of  the  instrument. 
Thus  construing  the  instrument,  there  was,  of  course,  no  dif- 
ficulty, under  the  cases  quoted  and  commented  upon  by  the 
learned  judge,  in  holding  that  legal  forgery  could  not  be 
predicated  of  it.    In  this  case,  however,  the  instrument  is, 
on  its  lace,  of  at  least  apparent  legal  effect.    It  appears  to 
be  an  order  or  draft  drawn  by  one  bank  upon  another,  in  the 
ordinary  course  of  business,  for  a  definite  sum  of  money, 
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payable  on  demand,  or  at  sight  To  treat  it  as  invalid,  we 
mast  assume  the  non-existence  of  both  institutions,  a  pre- 
sumption no  more  allowable  in  cases  of  this  character,  than 
if  the  instrument  had  been  drawn  by  one  individual  upon 
another. 

The  suggestion,  that  as  the  order  had  already  been  assigned 
by  the  genuine  indorsement  of  the  payee,  to  "  Fay  or  bear- 
er," the  writing  of  the  name  of  Fay  was  not  necessary  to  the 
transfer  of  the  insfrument,  and  that  therefore  no  fraud  could 
possibly  have  been  perpetrated,  is  without  force.  It  is  with- 
out force,  because  it  is  not  necessary,  in  order  to  constitute 
the  crime,  that  any  person  should  have  been  defrauded  in 
fact  The  attempt  to  defraud,  and  the  intention  to  do  so,  is 
suflScient  If,  however,  the  act  is  not  of  a  nature  which 
could,  under  any  circumstances,  and  however  far  carried,  do 
execution,  it  cannot  be  said  to  amount  to  such  an  intent  to 
defraud  as  to  constitute  forgery.  1  Bishop,  section  423,  ch. 
26  and  note.  In  this  case,  it  is  manifest  that  this  last  rule 
has  no  place,  from  the  fact  that,  while  the  writing  of  the 
name  of  the  indorsee.  Fay,  was  not  necessary  to  negotiate 
or  transfer  the  instrument,  it  purported  to,  and  was  intended, 
to  increase  the  liability  of  the  person  whose  name  was  thus 
written.  The  subsequent  holder  of  the  instrument,  treating 
the  indorsement  as  genuine,  had,  as  a  consequence  of  it,  the 
responsibility  of  Fay,  as  well  as  the  prior  indorsers. 

"We  have  thus,  witliout  referring  to  the  causes  of  demur- 
rer in  detail,  stated  what  we  understand  to  be  the  law  gov- 
erning the  questions  presented.  And  as  some  of  the  same 
questions  are  made  in  the  objections  taken  to  the  instruc- 
tions, what  has  been  said  sufficiently  disposes  of  that  part  of 
the  case.  "We  may  add,  however,  that  while  the  first  in- 
struction, if  taken  abstractly,  without  reference  to  the  others, 
or  the  case  actually  upon  trial,  might  be  erroneous ;  yet, 
when  viewed  in  connection  with  the  matter  before  the  court 
and  jury,  as  every  instruction  should  be,  it  is  not  objection- 
able.   Its  meaning  is,  not  that  the  mere  signing  of  the  name 
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of  another,  without  more,  would  constitute  forgery,  but  that 
forgery  might  be  committed  by  signing  such  a  name,  as  an 
indorsement,  upon  the  back  of  an  instrument  like  that  in- 
troduced in  evidence.  When  thus  considered,  it  would  be 
correct. 

In  making  up  the  trial  jury,  the  district  attorney 
challenged  a  juror  peremptorily,  and  then  the  defendant 
one.  The  panel  being  again  full,  the  defendant's  counsel 
insisted  that  the  state  should  exercise  a  Second  peremptory 
challenge,  if  any  more  was  to  be  made ;  but  the  court  re- 
fused this,  and  required  the  defendant  to  challenge  the  sec- 
ond time,  before  the  state  again  exercised  the  right,  and 
ruled  that  upon  the  failure  to  do  so,  the  defendant  would 
waive  the  privilege  as  to  one  juror.  This  is  now  assigned 
for  error. 

A  defendant,  when  on  his  trial  for  a  felony,  where  the 
punishment  is  less  than  imprisonment  in  the  penitentiary  . 
for  life,  may  challenge  peremptorily  six  jurors,  and  the 
state  three.  Code,  sec.  2981.  In  what  order  this  right  is 
to  be  exercised,  is  not  provided  for  expressly  by  our  law. 
The  rule  in  civil  cases  is,  that  the  parties  challenge  alter- 
nately, commencing  with  the  plaintiff.  In  the  absence  of 
any  statutory  rule,  we  think  that  the  order  of  proceeding 
may  be  properly  left  to  the  discretion  of  the  judge  trying 
the  cause,  and  we  would  not  interfere  with  its  exercise,  un- 
less in  a  case  clearly  showing  that  it  had  been  abused. 

The  nile  adopted  in  the  present  case,  seems  to  us  £Eur  and 
equitable,  and  is  in  strict  analogy  to  that  prescribed  in  the 
trial  of  civil  causes.  In  civil  cases,  the  parties  have  a  right 
to  each  challenge  five  jurors ;  whereas,  in  criminal  cases, 
the  state  can  challenge  but  half  as  many  as  the  defendant 
A  rule  which  would  permit  the  defendant  to  reserve  all  his 
challenges,  until  the  state  had  exhausted  all  those  allowed 
to  it,  finds  no  warrant  certainly  either  in  the  letter  or  spirit 
of  our  law,  and  has  neither  necessity  nor  taimess  to  recom- 
mend it 
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The  name  of  L.  H.  Mason  was  indorsed  on  the  back  of 
the  indictment  Upon  the  trial,  the  state  called  Z&vi  H. 
Mason,  and  the  defendant  objected  that  the  witness  conld 
not  testify,  for  the  reason  that  his  name  was  not  upon  the 
indictment,  and  no  notice  had  been  given,  as  required  by 
chapter  109  of  Laws  of  1858.  This  objection  was  overruled, 
and  we  think  very  properly.  The  point  of  objection  is, 
that  though  the  name  of  L.  H.  Mason  was  indorsed  on  the 
indictment,  this  could  not  authorize  the  introduction  of  a  wit- 
ness named  Zevi  H.  Mason,  The  court  could  well  con- 
clude, however,  that  the  witness  was  the  same  in  both  cases. 
It  is  not  a  case  even  where  the  initials  used  would  be  likely 
to  point  to  some  other  person  as  the  witness,  and  thus  mis- 
lead the  prisoner.  It  nowhere  appears  that  the  witness 
sworn,  was  any  other  than  the  one  examined  before  the 
grand  jury,  and  whose  name  was  indorsed  on  the  indict- 
ment On  the  contrary,  it  is  reasonably  certain  that  they 
were  the  same. 

It  has  been  determined  that  under  the  Code,  the  state 
was  not  confined,  on  the  trial  of  a  cause,  to  the  witnesses 
examined  before  the  grand  jury.  State  v.  AbraAamSy  5 
Iowa,  117.  What  change,  if  any,  the  law  of  1858,  chapter 
109,  has  made,  we  need  not  determine,  as,  for  the  reasons 
before  stated,  we  think  the  witness  was  properly  permitted 
to  testify. 

The  judgment  of  the  court  below  must  be  affirmed.  Be- 
fore dismissing  the  case,  however,  we  remark  that  we  do 
not  understand  the  case  of  Smith  v.  ITie  State^  4  G.  Greene, 
189,  to  necessarily  decide  anything  different  from  what  is 
held  above  on  the  subject  of  peremptorily  challenging  ju- 
rors. In  that  case,  the  district  court  held  that  the  defendant 
could  not  be  permitted  to  challenge  even  two  jurors,  until 
the  state  had  challenged  one;  and,  consequently,  that  if  the 
state  failed  to  exercise  the  right,  the  defendant  would  there- 
by be  deprived  of  the  right  to  challenge.  Such  a  rule  was 
held  to  be  erroneous,  and  more  than  this,  it  was  not  necessa- 
ry to  decide.    The  two  cases  are,  f^s  we  think,  very  different. 

Judgment  affirmed. 
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Where  in  an  action  of  trespass,  brought  by  an  assignee  under  an  asaign- 
ment  for  the  benefit  of  creditors,  in  which  the  question  was,  whether 
the  assignment  was  fraudulent  and  void,  a  witness  for  the  defense,  an- 
swered, that  he  thought  he  could  ^'  guess  very  nearly  the  amount  of 
goods  the  assignors  had  in  their  store,  at  the  time  of  the  assignment," 
and  the  court  decided,  that  if  the  witness  kne^  the  amount,  he  might 
state  it,  but  that  he  could  not  give  an  opinion  upon  the  subject ;  Beld^ 
That  even  if  the  ruling  of  the  court  was  erroneous,  the  testimony  was 
in  no  sense  so  important  or  material,  that  its  rejection  could  have  preju- 
diced the  rights  of  the  defendant,  or  should  call  for  a  reversal  of  the 
judgment. 

In  an  action  of  trespass,  where  the  material  question  is,  whether  an  as- 
signment was  made  with  the  intent  to  hinder  and  delay  creditors  of  the 
assignor,  and  is,  therefore,  void,  a  question  to  a  witness,  whether  a  cel- 
lar was  a  proper  place  to  store  goods?   is  immaterial  and  irrelevant. 

The  declarations  of  an  assignor  for  the  benefit  of  creditors,  as  to  th  e 
amount  of  goods  on  hands,  made  after  the  execution  of  the  assignment, 
are  not  admissible  in  evidence  against  the  assignee. 

A  breach  of  trust,  or  violation  of  duty,  by  an  assignee,  does  not  affect  the 
question  of  the  validity  of  an  assignment,  for  the  benefit  of  creditors  ; 
and  evidence  of  such  breach  of  trust,  or  violation  of  duty,  is  not  admis- 
sible to  show  that  the  assignment  is  fraudulent  and  void. 

Where  in  an  action  of  trespass,  in  which  the  plaintiff  claimed  the  proper- 
ty under  an  assignment  for  the  benefit  of  creditors,  and  the  question 
was,  whether  the  assignment  was  fraudulent  and  void,  the  defendant 
called  the  clerk  of  the  court,  and  asked  him  a  question  as  follows  : 
"  State  whether  the  plaintiff,  as  assignee  of  C.  k  B.,  has  reported  to  the 
district  court  of  P.  county,  the  situation  and  amount  of  the  estate  of 
the  said  C.  &  B.,  either  in  writing  or  otherwise,  and  whether  any  such 
written  statement  was  on  file  in  his  office?"  which  question  being  ob- 
jected to,  was  excluded  by  the  court  ,*  Heldj  That  the  question  was  prop- 
erly excluded. 

Where  a  party,  under  the  belief  that  he  is  insolvent,  though  he  may  not 
be  so  in  fact,  makes  an  assignment,  in  good  faith,  for  the  benefit  of  all 
of  his  creditors,  the  assignment  is  not  void,  for  the  reason  that  he  was 
not  Insolvent. 

Where  a  party  at  the  time  of  making  an  assignment  for  the  benefit  of 
creditors,  is  unable  to  pay  his  debts  according  to  the  usage  of  trade,  or 
onable  to  proceed  in  his  business,  without  some  general  arrangement 
with  his  creditors,  or  some  indulgence  by  way  of  the  extension  of  the 
time  of  payment,  he  is  insolvent  in  the  contemplation  of  law,  and  mav 
make  a  valid  assignment.  gs^'       <\ 

The  fact  that  some  of  the  agents  and  servants  of  the  assignee,  aflk-  the  C^        ^'\ 
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assignment,  sold  some  of  the  property  assigned  on  credit,  will  not  ritiate 
an  assignment. 
The  fact  that  the  grantor  in  an  assignment  for  the  benefit  of  creditors,  was 
engaged  in  the  store  in  the  capacity  of  clerk  only,  after  the  execution  of 
the  assignment,  is  not,  of  itself,  evidence  of  fraud  in  making  the  assign- 
ment. 

Appeal  from  the  Polk  District  Court. 
Monday,  April  11, 

This  is  an  action  of  trespass,  for  taking  and  carrying 
away  certain  goods,  wares  and  merchandize,  which  the  plain- 
tiff claimed  as  assignee  of  Chandler  &  Bell,  nnder  an  as- 
signment for  the  benefit  of  their  creditors.  Spanlding  justi- 
fied the  taking  of  the  goods,  as  sheriff  of  Polk  county,  un- 
der and  by  virtue  of  an  attachment  against  Chandler  & 
Bell,  and  averred  that  the  said  assignment  was  made  with 
the  intent  to  hinder  and  delay  the  creditors  of  the  said 
Chandler  &  Bell,  and  that  the  same  was  fraudulent,  upon 
which  issue  was  joined. 

During  the  progress  of  the  trial,  the  defendants  intro. 
duced  as  a  witness,  one  Harry  Stephenson,  who  testified 
that  he  "  thought  he  could  guess  the  amount  of  goods  Chan- 
dler &  Bell  had  in  their  store  at  the  time  of  the  assign- 
ment." The  defendants  then  asked  the  witness  to  state  the 
amount  of  the  goods,  which  question  was  objected  to  by  the 
plaintiff,  and  the  objection  sustained,  the  court  holding,  that 
if  the  witness  knew  the  amount,  he  might  state  it,  but  that 
he  could  not  give  an  opinion  upon  that  subject  The  same 
witness  further  testified,  that  certain  goods  sold  by  him  for 
the  plaintiff,  as  assignee  for  Chandler  &  Bell,  had  been 
stored  by  the  plaintift'  in  a  cellar,  and  thus  damaged.  The 
defendants  then  asked  the  witness — ^'  whether  a  cellar  is  a 
proper  place  to  store  goods,  such  as  he  had  been  testifying 
about  ?  which  question  was  objected  to,  and  the  objection 
sustained. 

The  defendants  also  called  Wm.  T.  Smith  as  a  witness, 
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aqd  asked  him  the  following  question  :  Whether  at,  or  im- 
mediately before,  or  after  the  assignment  of  Chandler  & 
Bell,  he  had  any  conversation  with  either  Chandler  or  Bell, 
in  regard  to  the  amount  of  goods  by  them  assigned  to  Sa- 
very ;  and  if  so,  to  state  that  conversation  ?  This  question 
being  objected  to,  the  objection  was  sustained,  the  court 
holding  that  the  declarations  of  Chandler  &  Bell,  made  im- 
mediately preceding  the  assignment,  were  competent  to 
prove  the  amount  of  goods  on  hand  ;  but  that  their  declara- 
tions upon  that  subject  immediately  after  the  assignment, 
should  be  excluded. 

The  defendants  then  called  the  clerk  of  the  court,  and 
asked  him  to  state  to  the  jury,  whether  the  plaintiff,  as  as- 
signee of  Chandler  &  Bell,  had  reported  to  the  district 
court  of  Polk  county,  the  situation  and  amount  of  the  said 
estate  of  Chandler  &  Bell,  either  in  writing  or  otherwise ; 
and  whether  any  such  written  statement  was  on  file  in  |iis 
office  ?  This  question  was  also  objected  to,  and  the  objec- 
tion sustained.  To  A.  Newton,  a  witness,  the  defendants 
pat  this  question :  what,  was  the  credit  of  Chandler  &  Bell 
in  New  York,  at  or  near  the  assignment,  which  being  ob- 
jected to  by  the  plaintiff,  was  held  to  be  improper  by  the 
coart. 

Among  other  instructions,  the  court  gave  the  following 
to  the  jury  : 

1.  That  if  Chandler  ife  Bell,  when  they  made  the  as- 
signment, thought  they  were  insolvent,  although,  in  fact, 
they  were  not,  the  assignment,  if  made  in  good  faith,  was 
sufficient. 

,  2.  That  if  Chandler  &  Bell  were  unable,  at  the  time  of 
the  assignment,  to  pay  their  debts  according  to  the  usage 
of  trade,  or  were  unable  to  proceed  in  their  business,  with- 
out some  general  arrangement  with  their  creditors,  or  some 
indulgence  in  point  of  time,  by  way  of  extension,  then  they 
were  insolvent ;  and  under  our  law,  could  make  a  valid  as- 
sigrnment. 

3.    That  the  fact  that  some  of  the  agents  and  servants  of 
Vol.  Vm.— 31 
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the  plaintiff,  after  the  assignment,  sold  some  of  the  goods 
assigned  on  credit,  does  not  vitiate  the  assignment. 

4.  That  the  fact  that  Chandler,  one  of  the  grantors  in 
the  assignment,  was  engaged  in  the  store-house,  in  the  ca- 
pacity of  clerk,  after  the  assignment,  is  not,  of  itself,  evi- 
dence of  fraud  in  making  the  assignment. 

The  jury  returned  a  verdict  for  the  plaintiff,  on  which 
judgment  was  rendered,  and  the  defendant  appeals. 

Finch  dk  Crocker^  for  the  appellant 

1.  The  court  erred  in  excluding  the  testimony  of  Harry 
Stephenson.  He  shows  himself  to  have  been  possessed  of 
a  sufficient  knowledge,  to  warrant  the  reception  of  his  opin- 
ion as  to  tlie  amount,  (value)  of  the  goods  on  hand  in  the 
store  of  Chandler  &  Bell,  at  tlie  time  of  their  assignment 
No  rule  of  law  requires  that  the  witness  should  speak  with 
such  expressions  of  certainty,  as  to  exclude  all  doubt  in  his 
mind.  1  Greenf.  on  Ev.,  5D3,  and  *'  though  the  opinion  of 
witnesses  are  in  general  not  evidence,  yet  on  certain  subjectB, 
some  classes  of  witnesses  may  deliver  their  opinion,  and  on 
ceitain  other  subjects,  any  competent  witness  may  express 
his  opinion  or  belief."  1  Greenf.,  694.  It  was  important 
in  determining  the  question  of  fraud,  to  ascertain  the  value 
of  the  goods  on  hand,  when  the  assignment  was  made,  and 
the  exclusion  of  Stephenson's  and  the  like  testimony,  and 
requiring  that  the  witness  should  speak  from  actual  knowl- 
edge, would,  as  a  general  thing,  render  it  impossible  tor  de- 
fendant to  prove  the  amount  or  value  of  the  property  in  the 
store  at  the  time  of  the  assignment 

2.  The  court  erred  in  excluding  the  testimony  of  Ste- 
phenson, as  to  the  manner  in  which  tlie  assignee  kept  the 
goods  after  the  assignment ;  also,  the  court  erred  in  exclu- 
ding the  testimony  of  Hoxie,  clerk  of  the  district  court. 
Their  testimony  was  admissible  as  tending  to  show  the  fidel- 
ity with  which  the  assignee  discharged  the  trust  It  was 
the  duty  of  the  assignee  to  convert  the  goods  into  cash,  widi- 
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oot  delay,  and  the  manner  in  which  he  discharged  the  trust, 
should  be  considered  by  the  jury  in  determining  the  ques- 
tion of  fipaud.  Wilson  et  al.  v.  Ferguson  dk  Lamont^  10 
Howard's  Practice  Reports,  178  ;  Hart  et  al.  v.  Cram  et  al.^ 
7  Paige,  37. 

3.  The  court  erred  in  excluding  the  testimony  of  Smith, 
as  to  declarations  of  Chandler  &  Bell,  at  the  time  of,  and  af- 
ter the  assignment  In  all  cases,  the  declaration  of  a  person 
under  whom  a  party  derives  title,  made  before,  or  at  the 
time  of  the  sale,  are  admissible  to  show  fraud  in  the  sale ; 
and  in  cases  of  assignment,  the  declarations  of  the  assignor, 
made  after  the  assignment,  are  admissible  to  prove  fraud. 
Lathenwhite  v.  Hicks^  Busbee  Law,  (N.  C),  105  ;  10  How., 
178;  Caldwell  Y.  WUliams,\ln^,,^06. 

4.  The  testimony  of  Newton  should  have  been  admit- 
ted, to  show  that  the  credit  of  Chandler  &  Bell,  in  New 
York,  was  such,  tliat  they  could  have  proceeded  in  business 
without  making  an  assignment. 

5.  The  court  erreil  in  giving  the  jury  the  instructions 
asked  by  the  plaintiff,  marked  1  and  4,  for  if  the  assignor 
lias  ample  property  to  pay  his  debts,  then  it  is  a  fraud  upon 
his  creditors  to  assign  his  property  for  that  purpose.  The 
creditors  are  entitled  to  payments  in  cash,  when  their  debts 
become  due,  and  if  the  assignors  had  ample  means  to  pay 
their  debts  in  cash,  as  they  became  due,  there  was  no  reason 
for  making  a  general  assignment ;  and  an  assignment  under 
sacli  circumstances,  is  a  fraud.     Willard's  Eq.,  248. 

6.  That  the  continuance  of  tlie  possession  of  the  as- 
signor, and  various  acts  of  ownership  by  him,  subsequently 
asserted,  afford  evidence  to  a  jury  from  which  fraud  may  be 
inferred.  See  Willard's  Eq.,  468 ;  Gardner  v.  Adams^  12 
Wend.,  297;  Jaxikson  v.  Zimmerfnan^  12  lb.,  299;  Bissell 
V.  JBopkzTiSy  3  Cow.,  166;  10  How.  Prac.  Reports,  178; 
Caldwell  v.  WiUiarnsetal.y  1  Ind.,  405. 

7.  That  the  assignee  is  bound  to  sell  the  property,  either 
at  public  or  private  sale,  without  delay,  and  pay  over  the 
j»x)ceed8  to  the  creditors ;  and  that  he  cannot  delay  the 
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creditors  until  the  property  can  be  sold  at  the  highest  retail 
prices.  See  10  How.  Prac.  Kep.,  178 ;  Hart  etal.  v.  Cram 
et  al.,  7  Paige,  37. 

J.  M.  Mliooodj  for  the  appellee. 

1.  Id  certain  cases,  as  of  experts,  and  in  cases  where  a 
witness  is  supposed  to  have  some  superior  knowledge,  a  wit- 
ness is  permitted  to  give  his  opinion.  But  it  is  well  settled, 
that  in  such  cases  the  witness  must  first  show  himself  quali- 
fied to  speak  on  the  subject,  and  he  must  show  that  he  has 
sucli  knowledge  as  will  enable  him  to  speak  with  some  de- 
gree of  accuracy.  The  opinion  must  be  called  for  in  respect 
to  some  matter  of  skill  or  science.  Lawrence  v.  Caryl^  4 
Denio,  370 ;  Norman  v.  WeUs^  17  Wend.,  136 ;  Paige  v. 
Hazard  &  KeUey^  5  Hill,  603 ;  Morehouse  v.  Mattheios^  3 
Comstock,  514 ;  Merritt  v.  Seamore^  2  Selden,  168 ;  Gibson 
V.  WUliamSy  4  Wend.,  320 ;  Jef.  Jns.  Co.  v.  Coiheal,  7 
Wend.,  72.  Now,  it  seems  to  mo  clear,  that  the  amount  of 
goods  in  the  store,  at  the  time  of  the  assignment,  was  a  ques- 
tion of  fact,  susceptible  of  positive  and  exact  proof,  and  in 
respect  to  which,  the  opinion  of  the  witness  was  not  allowa- 
ble ;  and,  it  will  be  observed,  that  the  ruling  of  the  court 
expressly  permitted  the  witness  to  state  the  amount  of  the 
goods,  if  he  knew  it,  but  that  he  could  not  give  his  opinion. 

2.  The  defendants  allege  error  upon  the  refusal  of  the 
court  to  allow  them  to  put  another  question  to  the  witness, 
Stephenson.  It  was  the  duty  of  the  court  to  exclude  all 
evidence  which  was  not  pertinent  or  relevant  to  the  issues 
in  the  case.  The  question  to  wliich  this  evidence  was  di- 
rected, was  to  the  validity  of  the  assignment.  The  answer 
alleged  that  the  assignment  was  fraudulent.  This  was  de- 
nied by  the  replication.  This  presented  to  the  jury  the  di- 
rect issue,  whether  or  not  the  assignment  was  fraudulent. 
And  the  conduct,  or  misconduct  of  the  assignee,  after  the 
assignment,  in  relation  to  the  mode  and  manner  of  takinji; 
care  of  the  goods,  was  not  competent  evidence  to  invalidate 


Digitized  by  VjOOQ IC 


SUPREME  COURT  CASES— 1869.  245 

Savery  v.  Spaalding. 

or  vitiate  the  assignment,  on  the  ground  of  fraud.  No  sub- 
sequent illegal  acts  or  intentions,  can  invalidate  an  assign- 
ment valid  in  its  inception.  Browning  v.  llart^  6  Barb., 
91. 

3.     The  second  error  assigned  is,  'that  the  court  erred  in 
excluding  the  testimony  of  H.  M.  Hoxie,  clerk  of  the  dis- 
trict court  of  Polk  county."    The  court  pre  perly  sustained 
the  objection  to  this  question.     The  evidence  oflFered  or 
called  for  by  the  question,  was  not  relevant  or  pertinent  to 
the  issue  made  by  the  pleadings.     It  was  offered  to  show 
that  the  assignee,  since  the  assignment,  had  failed,  and 
neglected  to  comply  with  the  requirements  of   the  act  of 
the  legislature,  passed  January  29, 1857.     Session  Laws  of 
1857,  chap.  254,  430.    This  assignment  was  executed  and 
delivered  before  that  act  took  effect.    The  thirteenth  section 
of  that  act  relates  to  assignments  made  prior  to  its  be- 
coming a  law.    This  section  makes  it  the  duty  of  assignees 
who  had  already  accepted  their  trusts,  "to report  to  the  dis- 
trict court  of   the  county  where  such  assignee  resides,  the 
sitnation  and  amount  of  such  trust  estates,  &c."    The  act 
farther  provides  that  in  case  of  the  failure  of  the  assignee 
to  file,  or  make  such  a  report,  any  person  interested,  may 
obtain  a  citation  to  issue  to  such  assignee,  requiring  him  to 
show  cause  why  such  report  should  not  be  filed,  and  on 
such  hearing,  the  court  may  order  the  report  to  be  filed, 
and   '^  may  make  all  such  orders  in  the  matter  as  may  be 
proper  and  necessary  to  insure  a  faithful  performance  of 
the  trusts,  and  a  speedy  close  of  the  same." 

The  failure  of  the  referee  to  make  such  a  report  under 
this  act^  could  not  vitiate  an  assignment  valid  in  its  incep- 
tion. This  view  is  sustained  by  the  act  itself.  The  fact 
that  the  assignee  had  omitted  to  make  the  report,  could  in 
no  way  effect  the  validity  of  the  assignment.  Proof  of  the 
fact  that  he  had  not,  would  have  in  no  way  tended  to  estab- 
lish fraud  in  the  assignment,  and  was,  therefore,  properly 
exduded. 
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4.  The  third  error  assigned  is,  that  the  court  erred  in  ex- 
cluding the  testimony  of  W.  T.  Smith.  We  submit,  that 
in  this  ruling,  there  was  no  error  against  the  defendants. 
The  question  called  for  the  declarations  of  Cliandler  & 
Bell,  who  were  not  parties  to  the  suit ;  and  while  we  believe 
that  the  ruling,  of  the  court  was  incorrect  which  permitted 
the  declarations  of  Chandler  &  Bell,  made  before  the  as- 
signment, to  be  given,  we  most  strenuously  insist  that  there 
was  no  error  in  excluding  their  declarations,  in  regard 
to  the  amount  of  pi*operty  assigned  to  the  plaintiff,  made  af- 
ter the  assignment. 

Chandler  &  Bell  sustained  to  Savery  the  relation  of 
vendors  of  personal  property.  They  were,  in  law,  ven- 
dors, and  Savery  a  vendee.  The  fact  that  Savery  Wiis 
only  the  assignee,  and  received  the  property  in  trust  for 
creditors,  did  not  change  the  relation  of  vendor  and  vendee 
between  them.  This  question,  then,  called  for  the  declara- 
tions of  the  vendors,  to  impeach  the  title  of  the  vendee. 
Such  declarations  were  incompetent  evidence.  Hackett  v. 
Martin^  8  GreerJeaf,  77 ;  Parker  v.  Grouty  11  Ma£«,  157 ; 
Jonea  v.  Ilunter^  13  Mass.,  304 ;  Dunn  v.  SneU^  16  Mass. 
481 :  Frear  v.  EverUon^  20  Johns.,  142  ;  Hurd  v.  We%t^  7 
Cow.,  752 ;  Sprague  v.  Kneeland^  12  Wend.,  161 ;  Bristol  v. 
Dann,  12  Wend.,  142  ;  Kent\.  Frank.  Bank,  7  Wend.,  256. 
And  the  same  rule  extends  to  assignments  in  trust  for  cred- 
itors. Hcnise  V.  Coryton.,  4  Taunt.,  560 ;  Rdbson  v.  Kemp, 
4  Esp.,  234 ;  TayUrr  v.  Kinloek,  1  Stark.,  175 ;  2  Stark.,  549 ; 
PhenixY,  Dey  et  al,,  5  Johns.,  411 ;  Harma  v.  CurtisSy  1 
Barb.  Chan.,  263." 

Chandler  &  Bell  were  competent  witnesses,  and  should 
liave  been  called.  The  declarations  of  competent  witnesses, 
or  of  persons  who  may  be  called  as  such,  cannot  be  given 
in  evidence.  See  cases  above  cited ;  and,  also,  in  pcmt, 
Ogden  v.  Peters  et  al.,  15  Barb.,  560. 

There  is  a  class  of  cases,  holding  that  where  a  combina- 
nation  of  several  persons,  for  an  illegal  object,  is  clearly  es- 
tablished, then  the  declarations  of  all  the  parties  are  ad- 
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missible.  Btit  the  combination  for  the  purpose  of  fraud 
or  other  illegal  objects,  must  first  be  established  by  other 
evidence.  Waiei^bury  v.  Sturtevant^  18  Wend.,  353.  In 
this  case,  they  sought  to  establish  the  fraud  by  the  declara- 
tions of  parties  who  were  competent  witnesses,  and  before 
any  fraud  had  been  shown.  Their  declarations  certainly 
were  not  competent  to  establish  the  fraud. 

The  appellant,  to  sustain  this  error,  cites  the  case  of  VRl- 
son  V.  Zamont,  10  Howard's  Practice  Reports.  This  case 
was  decided  by  a  single  judge  at  cliambers,  and  if  in  con- 
flict with  the  repeated  decisions  of  the  supreme  court  and 
court  of  appeals  of  that  state,  is  entitled  to  but  little  con- 
sideration. A  close  examination  of  this  case,  will  show  that 
it  furnishes  no  authority  to  sustain  the  positions  of  appel- 
lant The  case  does  not  decide  that  the  declarations  of  the 
assignor  are  competent  to  invalidate  the  assigment ;  but 
that  facts  arising  subsequent  and  prior  to  the  assignment, 
may  be  evidence  of  fraud.  The  question  as  to  whether  the 
declarations  were  competent  or  not,  does  not  appear  to  have 
been  raised  or  decided  in  that  case.  Indeed,  the  dec- 
larations of  the  assignor  seem  to  have  been  given  in  evi- 
dence, on  the  trial,  without  objection,  and  having  been  re- 
ceived by  the  parties  as  part  of  the  evidence,  the  judge,  in 
this  case,  only  decided  upon  their  effects. 

The  appellant  also  cites  the  case  of  Williams  v.  Caldwell^ 
1  Indiana,  to  the  same  point.  This  case  decides  only  the 
point  decided  by  18  Wend.,  353,  above  cited — that  af- 
ter the  fraud  had  been  established  by  other  evidence,  to  the 
satisfaction  of  tlie  court,  then  the  declarations  of  the  as- 
signor were  competent  to  be  given  in  evidence.  They  are 
not  competent  until  that  fact  has  been  established.  Error 
must  appear  aflirmatively,  and  this  court  will  not  presume, 
in  order  to  render  this  evidence  competent,  that  the  illegal 
combination  had  been  established  when  this  evidence  was 
offered. 

Again.  Suppose  this  assignment  was  fraudulent  on  the 
part  of  Chandler  &  Bell,  in  point  of  fact,  yet  it  could  not 


Digitized  by  VjOOQ IC 


248  SUPREME  COURT  CASES— 1859. 

Savery  v.  Spaulding. 

be  avoided  by  creditors,  unless  the  grantee  (Savery),  parti- 
cipated in  the  fraud,  and  was  a  party  to  it.  Hairison  v. 
PhiUipa  Academy^  12  Mass.,  456 ;  Budge  v.  Eggle^n^  14t 
Mass.,  245,  250;i^^«^v.  SaU,  12  Pick.,  89.  And, 
it  seems  clear,  that  the  declarations  of  Chandler  &  Bell, 
after  the  assignment,  were  in  no  respect  competent  evi- 
dence, to  show  fraud  on  the  part  of  Savery.  Their  declar- 
ations were  not  facts ;  and  there  was  no  offer  to  connect 
these  declarations  with  Savery,  so  as  to  show  any  fraud  on 
his  part.  Had  they  been  parties,  their  declarations  would 
have  been  evidence  to  show  fraud  as  against  them,  but  their 
declarations  should  not  have  been  received  to  establish 
fraud  against  the  assignee. 

The  fourth  error  assigned  is,  "  that  the  court  erred  in  ex- 
cluding the  testimony  of  A.  Newton." 

Tliis  evidence  had  no  relevancy  to  the  issue  between  the 
parties.  It  tended  to  prove  no  fact,  asserted  by  the  one 
party  and  denied  by  the  other.  It  neither  directly  or  indi- 
rectly sustained  any  allegation  contained  in  the  pleadings. 
If  it  was  irrelevant,  it  was  properly  excluded. 

The  next  assignment  of  error  is,  that  the  court  erred  in 
giving  to  the  jury  four  instructions  asked  by  the  plain- 
tiff. The  first  instruction  is,  *'  that  if  Chandler  &  Bell, 
when  they  made  the  assignment,  thought  they  were  insol- 
vent, although  in  fact  they  were  not,  the  assignment,  if 
made  in  goood  faith,  is  sutBcient."  To  show  that  this  in- 
struction was  correct,  we  cite  the  following  authority : 
Willard's  Eq.  Jur.,  247 ;  Ogdm  v.  Peteraetal,  15  Barb.,  560; 
Rohenburgh  v.  HuhbeU^  5  Law  Keporter  (N.  S.),  95. 

The  second  instruction  complained  of  under  the  assign- 
ment of  error  is,  "  that  the  fact  that  some  of  the  agents  and 
servants  of  the  plaintiff,  after  the  assignment,  sold  some  of 
the  goods  on  credit,  does  not  vitiate  the  assignment."  In 
the  giving  of  this  instruction  there  was  no  error.  It  is  true, 
there  is  a  claJss  of  cases  which  hold,  and  doubtless  correct- 
ly, that  where  the  assignment,  on  its  face,  provides  for  a 
sale  on  credit,  the  assignment  is  void.    Nichdwn  v.  Lea- 
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vitt^  2  Seld.,  510.  And  the  decision  rests  on  tlie  ground 
that  the  instrument,  on  its  face,  shows  that  it  is  fraudulent, 
being,  in  its  terms,  designed  to  liinder  and  defraud  credi^ 
ors ;  and  that  the  assignment  itself,  on  its  face,  furnishes 
evidence  of  this  intent  to  defraud. 

The  third  instruction  complained  of  under  the  fifth  assign- 
ment 18,  **  That  if  the  jury  find  that  Chandler  was  in  the 
Btore,  only  in  the  capacity  of  a  clerk,  receiving  pay  for  his 
SCTvices,  after  the  assignment,  that  it,  of  itself,  is  no  evi- 
dence of  fraud."  This  instruction  was  correct.  After  the 
assignment,  one  of  the  assignors  was  employed  by  the  as- 
signee, as  clerk,  for  a  few  days ;  and  we  submit,  that  if  the 
jury  found  that  he  was  acting  merely  as  a  clerk  of  the  as- 
signee, under  pay  as  such,  that  fact  was  not,  and  could  not, 
in  any  way,  be  evidence  of  fraud.  The  assignee  was  au- 
thorized to  employ  him  as  clerk,  if  in  his  judgment,  the  in- 
terests of  the  creditors  would  be  thereby  promoted.  Had 
there  been  a  question  as  to  whether  he  was  there  as  clerk, 
or  as  assignor  in  possession,  and  had  the  court  instructed 
that  his  being  in  possession  wonld  be  no  evidence  of  fraud, 
this  might  have  been  error.  But  this  instruction  contem- 
plates liim  in  the  store  merely  as  clerk. 

The  fourth  instruction  complained  of  under  the  assign- 
ment of  errors  is,  "  that  if  Chandler  &  Bell  were  unable, 
at  the  time  of  the  assignment,  to  pay  their  debts  according 
to  the  usage  of  trade,  or  were  unable  to  proceed  in  their 
business,  without  some  general  arrangement  with  their  cred- 
itors, or  some  indulgence  in  point  of  time  by  way  of  ex- 
tension, then  they  were  insolvent,  and  under  our  law  could 
make  a  valid  assignment.  This  instruction  was  correct. 
To  support  it,  we  only  cite  the  following  authorities :  Her- 
rick  V.  BoHt  dk  Wamick^  4  Hill,  650 ;  Ogden  v.  Peters  et 
al.^  15  Barb.,  560.  These  cases  are  directly  in  point,  and 
settle  the  point,  that  there  was  no  error  in  the  instruction. 

Stockton,  J.-l.  The  witness,  Stephenson,  answered,  that 
he  could  "guess  very  nearly  the  amount  of  goods  Chand- 
VoL.  VII.— 32 
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ler  &  Bell  had  in  their  store  room,  at  the  time  of  the  as- 
signment," and  the  district  court  decided,  that  if  the  wit- 
ness knew  the  amount,  he  might  state  it ;  but  that  he  could 
not  give  any  opinion  upon  the  subject.  Even  if  the  ruling 
of  the  district  court  was  erroneous,  which  we  do  not  decide, 
the  testimony  was  in  no  sense  so  important  or  material,  that 
its  rejection  could  have  prejudiced  the  rights  of  the  defend- 
ant, or  should  now  call  for  a  reversal  of  the  judgment. 

2.  So,  we  think,  the  question  asked  the  same  witness, 
"  whether  a  cellar  was  a  proper  place  to  store  goods,"  was 
properly  ruled  out,  as  immaterial  and  irrelevant  to  the  issue. 

3.  The  district  court,  we  think,  properly  niled  that  the 
declarations  of  Chandler  &  Bell  as  to  the  amount  of  goods 
on  hand,  made  after  the  execution  of  the  assignment,  could 
not  be  received  in  evidence. 

4.  It  was  immaterial  and  irrelevant  to  the  issue,  wheth- 
er the  plaintiff,  as  assignee  of  Chandler  &  Bell,  had  or  had 
not  reported  to  the  district  court,  the  amount  and  condition 
of  the  assets  in  his  hands ;  and  the  testimony  of  Hoxie  on 
that  subject,  was  properly  excluded.  A  breach  of  trust,  or 
violation  of  duty  by  the  assignee,  does  not  affect  the  ques- 
tion of  the  validity  of  the  assignment. 

5.  The  question  as  to  the  credit  of  Chandler  &  Bell  in 
New  York,  at  the  time  the  assignment  was  made,  was  irrel- 
evant to  the  issue,  and  the  question  asked  the  witness,  New- 
ton, on  that  subject,  was  properly  ruled  out. 

6.  The  instructions  of  the  court  to  the  jury,  were  to  the 
effect  that  if  Chandler  &  Bell,  at  the  time  of  the  assign- 
ment, thought  they  were  insolvent,  although  in  fact  they 
may  not  have  been  so,  the  assignment,  if  it  was  made  in 
good  faith,  is  sufScient ;  and  if  at  the  time  they  were  una- 
ble to  pay  their  debts  according  to  the  usage  of  trade,  or 
were  unable  to  prftceed  in  their  business,  without  some  gen- 
eral arrangement  with  their  creditors,  or  some  indulgence, 
by  way  of  extension  of  time  of  payment,  then  they  were 
insolvent,  and  could  rightfully  make  an  assignment  for  the 
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benefit  of  creditors.  The  court  fiirther  directed  the  jury, 
that  the  fact  that  some  of  the  goods  assigned  were  sold  on 
credit,  by  the  agents  and  servants  of  the  plaintiff,  after  the 
assignment,  was  not  suflScient  to  vitiate  the  same.  And 
that  the  fact  that  Chandler,  one  of  the  grantors  in  the  deed 
of  assignment,  was  engaged  in  the  store-house,  in  the  ca- 
pacity of  clerk,  was  not,  of  itself,  evidence  of  fraud  in  ma- 
king the  assignment. 

The  charge  of  the  court  in  which  these  instructions  are 
embodied,  was  excepted  to  by  the  defendant.  We  think, 
however,  that  the  court  has  not  erred  in  its  chaise,  and  that 
the  instructions,  as  given,  were  unexceptionable. 

Judgment  affirmed. 


Vanfossen  v.  Andekson,  Garnishee. 

Without  a  writ  of  attachment,  a  sheriff  hag  no  authority  to  notify  a  par- 
ty that  he  is  attached  as  garnishee,  nor  to  take  his  answers  to  the  inter- 
rogatories specified  in  section  1865  of  the  Code. 

Nor  has  the  district  court  power  to  render  judgment  upon  a  notice  of  gar- 
nishment thus  given,  and  answers  thus  taken  and  returned. 

Appeal  from  the  Webster  District  Court. 
Monday,  April  11. 

This  action  was  commenced  in  Webster  county,  by  plain- 
tiff against  one  Mclnturff.  An  attachment  was  issued  to 
the  sheriff  of  the  county,  and  returned  served  by  attaching 
certain  real  estate.  There  is  nothing  to  show  that  any  writ 
was  issued  to  Story  county.  It  appears,  however,  that  the 
sheriff  of  that  county  notified  the  appellant,  Anderson,  that 
he  was  attached  as  garnishee  in  said  cause,  and  that  he  took 
the  answer  of  said  garnishee,  and  returned  it  to  the  district 
court  of  Webster  county.  A  judgment  was  rendered 
against  the  defendant,  and  against  the  garnishee. 


8    2St 
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Frailer  cfe  Qu^al,  for  the  appellant. 
No  appearance  for  the  appellee. 

Wright,  C.  J. — This  is  a  plain  ease.  TTithout  a  writ  of 
attachment,  the  sheriff  of  Story  county  had  no  authority  or 
riglit  to  notify  the  appellant  tliat  he  was  attached  as  gar- 
nishee, nor  to  take  his  answers  to  the  interrogatories  speci- 
fied in  section  1865  of  the  Code.  It  is  the  writ,  connected 
with  the  direction  of  the  plaintiff  to  take  the  answers,  that 
gives  him  the  power  to  act  in  such  cases,  and  without  these, 
he  can  legally  do  nothing  in  the  premises.  The  district 
court  had  no  more  power  to  render  a  judgment  upon  a  no- 
tice given,  and  answers  thus  taken  and  returned,  than  if  the 
same  tilings  had  been  done  by  a  justice  of  the  peace,  a  no- 
tary public,  a  road  supervisor,  or  a  private  individual.  The 
garnishee  did  not  appear  in  the  district  court,  nor  was  there 
anything  in  tlie  notice,  or  other  proceedings,  to  lead  him  to 
suppose  that  such  appearance  was  necessary.  For  aught 
that  is  disclosed,  the  sheriff  of  Story  county  volunteered  to 
notify  him  and  take  his  answers.  It  was  clearly  irregular  to 
render  judgment  against  the  garnishee  under  such  circum- 
stances.    Code,  sections  1855, 1861,  1864. 

Judgment  revereed. 


The  State  of  Iowa  v.  Church. 

Section  eleven  of  article  one  of  the  constitution  of  1857,  did  not  deprire 
the  district  court  of  jurisdiction  of  offenses  indictable  under  section 
2612  of  the  Code,  committed  prior  to  the  taking  effect  of  the  act  enti- 
tled ''  An  act  qualifying  the  criminal  jurisdiction  of  justices  of  the 
pefkce/'  approved  March  12,  1858. 

The  act  entitled  '*  An  act  qualifying  the  criminal  jurisdiction  of  justices 
of  the  peace,"  approved  March  12,  1858,  did  not  take  away  the  jurisdic- 
tion of  the  district  court,  already  attached,  nor  affect  any  proceeding 
already  commenced  in  such  court,  under  section  2612  of  the  Code. 
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In  larceny,  the  jurisdiction  of  the  district  court,  as  well  as  that  of  jus- 
tices of  the  peace,  is  to  be  determined  by  the  value  of  the  property  al- 
leged in  the  indictment  or  information,  and  not  by  the  value  ascertained 
by  the  verdict  of  a  jury. 

The  statute  of  1858,  qualifying  the  criminal  jurisdiction  of  justices  of  the 
peace,  as  well  as  the  constitution,  had  in  view  the  alleged,  and  not  the 
ascertained,  value  of  the  property  stolen,  as  conferring  jurisdiction. 

Where  the  jurisdiction  of  the  district  court  has  once  attached,  it  cannot 
be  taken  away  by  the  finding  of  a  jury,  that  the  value  of  the  property 
stolen,  did  not  exceed  twenty  dollars. 

While  the  statute  of  1858,  qualifying  the  criminal  jurisdiction  of  justices 
of  the  peace,  makes  the  offense  of  larceny,  where  the  value  of  the  prop- 
erty stolen  does  not  exceed  twenty  dollars,  cognizable  before  justices  of 
the  peace,  it  does  not  take  from  the  district  court,  its  power  to  punish  in 
esses  of  conviction  before  it,  where  the  value  of  the  property  stolen,  is 
ascertained  by  the  jury  not  to  exceed  that  sum. 

Where  an  indictment  for  larceny,  found  at  the  November  term,  1857,  of 
the  district  court,  and  tried  at  the  October  term,  1858,  charged  the  lar- 
ceny of  a  heifer,  of  the  value  of  twenty-five  dollars,  on  the  14th  day  of 
October,  1857  ;  and  where  the  jury  found  the  defendant  guilty,  and  that 
the  value  of  the  property  was  fifteen  dollars ;  Heldj  That  the  district 
coart  had  jurisdiction  of  the  offense. 

Appeal  from  the  Jasper  District  Court. 
Monday,  April  11. 

The  indictment  in  this  case  charges  that  "  the  defendant, 
on  the  14th  day  of  October,  1857,  one  brown  heifer,  of  the 
value  of  twenty-five  dollars,  of  the  property  of  W.  King,  did 
steal,  take  and  carry  away."  The  indictment  was  found  at 
the  November  term  of  the  district  court,  1857,  and  was  tried 
at  the  October  term,  1858.  The  jury  found  the  defendant 
guilty,  and  that  the  value  of  the  property  stolen  was  fifteen 
dollars.  The  defendant  moved  the  court  to  arrest  the  judg- 
ment, for  the  reasons : 

1.  That  the  court  has  no  power  to  render  judgment. 

2.  The  court  has  no  jurisdiction  over  the  ottens^,  of 
which  the  defendant  has  been  found  guilty. 

The  court  overruled  the  motion,  and  adjudged  that  the  de- 
fendant be  imprisoned  in  the  county  jail  for  thirty  days,  and 
pay  the  costs  of  the  prosecution. 
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W.  H,  db  J,  A.  Seevers^  for  the  appellant. 

The  constitution  provides  that  offenses  of  a  certam  grade, 
shall  be  tried  originally  before  justices  of  the  peace,  and  that 
the  latter  have  exclusive  original  jurisdiction  in  such  cases. 
Constitution,  Article  1,  section  11.  The  Constitution  re- 
quires the  legislature  to  pass  all  laws  necessary  to  carry  the 
same  into  effect.  Cons.,  Article  12,  section  1.  For  the  pur- 
pose of  carrying  out  this  requirement  of  the  constitution,  the 
legislature,  at  its  last  session,  passed  an  act  reducing  the  pun- 
ishment in  cases  of  persons  convicted  of  petit  larceny,  so  as 
to  bring  it  within  the  constitutional  requirement,  that 
such  class  of  offenses  be  prosecuted  originally  before  jus- 
tices of  the  peace.  By  the  combined  force  of  the  constitu- 
tion, and  the  laws  of  the  last  session,  the  district  court  was 
ousted  of  jurisdiction  in  such  cases.  Session  Laws  of  1858, 
55. 

The  law  of  tha  last  session  was  in  force  at  the  time  the 
verdict  was  rendered,  and  contains  no  saving  clause,  ex- 
empting offenses  committed  previous  to  the  taking  effect 
thereof  from  the  operation  of  the  statute.  By  this  statute, 
the  punishment  clause  of  section  2612  of  the  Code,  prescri- 
bing the  punishment  in  cases  of  petit  larceny,  is  changed, 
altered,  and  repealed.  The  statute  is  in  force ;  the  crime 
exists ;  the  Code  defines  it,  but,  in  fact,  prescribes  no  pun- 
ishment —  that  is  provided  for  by  the  law  of  last  session. 
The  law  of  the  last  session  creates  no  crime,  but  merely 
provides  a  punishment  for  an  offense  previously  created. 

No  judgment  can  be  pronounced  under  a  statute  that  con- 
tains no  punishment  clause,  or  where  the  same  has  been 
altered  and  changed,  or  under  a  repealed  statute.  But  the 
statute  must  be  in  force,  in  all  its  parts,  at  the  time  judg- 
ment is  pronounced.  See  Jones  v.  The  State,  1  Iowa,  397 ; 
Tedto7i  V.  United  States,  5  Cranch.,  281 ;  The  IrremtibU, 
7  Wheaton,  551 ;  United  States  v.  Preston,  3  Peters,  57 ; 
Commonwealth  v.  Marshall,  11  Pick.,  350 ;  Sams  v.  Kim^ 
hall,  21  lb.,  371 ;  Butler  v.  Palmer,  1  Hill,  324 ;  Fendan's 
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Petition^  7  Barr.,  173 ;  Eegina  v.  Fenion^  14  English  L.  & 
E.,  124.  If  these  anthorities  are  law,  then  no  judgment 
could  be  rendered  in  this  case,  under  tlie  punishment  clause 
in  section  2612  of  the  Code.  That  section  defined  and  cre- 
ated the  crime,  but  the  punishment  could  only  be  ascertained 
by  the  laws  of  1858. 

But  it  is  claimed  by  the  state,  that  clause  1,  section  26,  of 
the  Code,  saves  to  the  district  court  jurisdiction  and  power 
to  pronounce  judgment  in  this  case.  We  do  not  so  under- 
stand it  When  it  is  once  determined  that  the  defendant,  if 
punished  at  all,  must  be  punished  under  the  statute  of  1858, 
the  ai^uraent  fails,  for  it  proves  too  much.  If  section  26  of 
tlie  Code  has  any  effect  at  all,  it  is  to  inflict  punishment  un- 
der section  2612  of  the  Code,  which,  we  think,  cannot  for  a 
moment  be  entertained,  and  which,  as  we  understand  the 
attorney  general,  is  conceded.  We  claim  that  section  26  of 
the  Code  itself  provides  that  the  rules  for  the  construction 
of  statutes  therein  laid  down,  shall  not  prevail  where  the 
same  would  be  "  inconsistent  with  the  manifest  intent  of  the 
legislatuie."  We  claim  that  the  legislature,  having  passed 
the  law  of  1858,  with  no  saving  clause,  the  manifest  intent 
must  be  that  they  did  not  intend  to  exempt  offenses  previ- 
ously committed  from  the  operation  of  the  statute.  For  the 
purpose  of  carrying  out  the  requirements  of  the  constitu- 
tion, the  legislature  passed  the  act  of  1858.  It  is,  then,  a 
remedial  criminal  statute,  and  should  have  a  liberal  con- 
struction, and  all  cases  and  offenses  fairly  within  the  scope 
of  the  statute,  should  be  judged  by  its  provisions.  The  le- 
^slature  of  the  state,  in  their  wisdom,  have  determined  that 
all  persons  convicted  of  the  crime  of  petit  larceny,  should 
be  punished,  &c.  They  have  made  no  distinction  between 
past  and  future  offenses.  Will,  or  can,  this  court  do  so  ? 
Why  18  not  the  defendant  entitled  to  the  lenity  extended  to 
snch  class  of  offenders,  as  well  as  those  who  are  "going"  to 
offend.  That  he  is,  is  the  only  equitable  rule  and  construc- 
tion. 

We  do  not  regard  it  as  clear,  that  section  26  of  the  Code 
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has  any  reference  to  criminal  proceedings.  We  maintain 
the  contrary.  If  it  is  not  clear,  the  defendant  is  entitled  to 
the  doubt.  It  is  useless  to  attempt  to  elaborate  this  idea ; 
it  must  be  determined  by  a  simple  examination  of  the  stat- 
nte.  We  also  suggest  that  section  2612  has  not  been  re- 
pealed by  the  law  of  1858,  in  such  a  manner,  and  to  the 
extent  necessary  for  the  construction  of  statutes  to  prevail, 
laid  down  in  section  26  of  the  Code. 

S.  A.  Bice,  (Att'y  General),  for  the  State. 

1.  Justices  of  the  peace  have  exclusive  original  jurisdic- 
tion, in  all  criminal  cases,  where  the  punishment  does  not 
exceed  one  hundred  dollars  fine,  or  tliirty  days'  imprison- 
ment. Cons.,  Art.  1,  sec.  11 ;  State  v.  KcMer,  6  Iowa,  398 ; 
State  V.  RoUet,  5  lb.,  535. 

2.  When  this  case  was  tried  by  the  district  court,  by  vir- 
tue of  sec.  2,  chap.  50  of  the  acts  of  1858,  the  offense  of 
petir  larceny,  of  which  defendant  was  found  guilty,  was 
cognizable  before  a  justice  of  the  peace. 

3.  At  the  time  the  indictment  was  found,  the  district 
court  had  jurisdiction  of  both  grand  and  petit  larceny,  and, 
consequently,  jurisdiction  of  this  case.  Code,  sees.  2dl2, 
2897. 

4.  Then  the  question  is  presented,  whether  the  district 
court  lost  its  jurisdiction  in  this  case,  owing  to  the  passage 
of  the  act  of  1858,  chap.  50,  sec.  2,  there  being  no  saving 
clause  in  the  said  act,  of  existing  prosecutions.  The  prin- 
cijJe  is  well  settled  by  the  following  cases,  that  the  repeal 
of  a  criminal  statute,  without  a  saving  clause,  bars  not  only 
future  prosecutions,  but  also  existing  ones,  and  the  court 
could  not  thereafter  even  render  judgment  on  prosecutions 
commenced  before  such  repeal :  Com.  v.  KimhaU,  21 
Pick.,  371 ;  Com.  v.  Marshall,  11  lb.,  350 ;  Butler  v.  Pdm- 
er,  1  Hill,  324;  Jones  v.  StaU,  1  Iowa,  397;  U.  &  v.  i>w- 
ton,  3  Peters,  57. 
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5.  This  general  principle  of  the  law,  it  is  claimed  by 
the  state,  is  not  in  force  in  this  state,  since  the  adoption  of 
the  Code;  but,  on  the  contrary,  "any  proceeding  commen- 
ced nnder  or  by  virtue  of  the  statute  repealed,"  is  not  affec- 
ted by  such  repeal.    Code,  sec.  26,  part  1. 

6.  The  statute  of  1858,  sec.  2,  chap.  50,  entirely  changes 
the  penalty  of  petit  larceny,  therefore  the  provisions  of 
2612  of  the  Code,  by  which  the  penalty  was  fixed  for  this 
offense,  being  inconsistent  with  the  subsequent  law,  is,  by 
the  terms  of  the  latter  law,  repealed.  Though  called  an 
amendment^  it  is  a  repeal,  in  fact.  See  Com,  v.  KimbaU^ 
21  Pick.,  376. 

7.  The  term  "  proceeding  commenced,''  as  used  in  sec. 
26  of  the  Code,  includes  civil  as  well  as  criminal  suits.  See 
title  24  Code,  386;  sees.  2852,  3365,  3367;  chap.  209,  cap- 
tion Code,  464. 

8.  This  was  a  proceeding  commenced,  and  of  wh»ch  the 
district  court  had  jurisdiction,  and  which  was  pending 
therein,  when  the  act  of  1858,  chap.  50,  sec.  2,  was  passed, 
and,  therefore,  according  to  the  foregoing  principles,  its  ju- 
risdiction in  this  case,  was  not  affected  by  said  act,  and  the 
court  was  fully  autliorized  thereafter  to  proceed  and  try  the 
cause. 

Stockton,  J. — When  the  indictment  was  found,  the  dis- 
trict cr>urt  had  jurisdiction  of  the  offense  charged.  Under 
the  statute,  the  offense  was  a  felony,  punishable  by  impris- 
oument  in  the  penitentiary.  Code,  sees.  2612,  2817.  "What 
has  occurred  to  take  away  this  jurisdiction  3 

By  the  constitution  of  1857,  in  force  when  the  indictment 
was  found,  and  when  the  offense  is  alleged  to  have  been 
committed,  it  is  provided  that  "  all  offenses  less  than  felony, 
and  in  which  the  punishment  does  not  exceed  a  fine  of  one 
hundred  dollars,  or  imprisonment  for  thirty  days,  shall  be 
tried  summarily  before  a  justice  of  the  peace,  on  informa- 

tioiL,  without  indictment,  &c."    Art.  1,  sec.  11.    By  the  act 
Vol.  VIII— 33 
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of  March  12,  1858,  sec.  2,  section  2612  of  the  Code  is  so 
changed,  as  that  when  the  value  of  the  property  stolen  does 
not  exceed  twenty  dollars,  the  punishment  shall  be  by  fine 
not  exceeding  one  hundred  dollars,  or  imprisonment  in  the 
county  jail  not  exceeding  thirty  days.  It  is  claimed  that 
by  force  of  the  above  cited  provisions  of  the  constitution, 
and  of  the  statute,  the  district  court  has  been  ousted  of  its 
jurisdiction  in  the  present  case. 

The  effect  of  the  constitutional  provision  was  not  to  take 
away  the  jurisdiction  of  the  district  court,  over  offenses  in- 
dictable under  section  2612,  even  though  the  property  sto- 
len was  of  less  value  than  twenty  dollars.  The  punishment 
authorized  to  be  imposed  under  that  section,  where  the  prop- 
erty stolen  was  of  less  value  than  twenty  dollars,  was  both 
fine  and  imprisonment;  and,  consequently,  such  offense 
was  not  within  the  jurisdiction  of  justices  of  the  peace,  un- 
til, by  the  act  of  March  12,  1858,  the  punishment  was 
changed,  in  order  to  bring  the  offense  within  such  jurisdic- 
tion. But  this  act,  in  changing  the  punishment,  did  not 
take  away  the  jurisdiction  of  the  district  court,  already  at- 
tached, nor*  affect  any  proceeding  already  commenced  in 
the  district  court,  under  section  2612. 

The  jurisdiction  of  the  district  court  in  this  case,  could 
not  be  affected  by  the  finding  of  the  jury,  that  the  property 
stolen  was  of  less  value  than  twenty  dollars.  The  chai^ 
in  the  indictment  was,  that  the  property  was  of  the  value 
of  twenty-five  dollars.  This  gave  the  district  court  juris- 
diction. The  rule  contended  for  by  the  defendant,  would,  in 
its  practical  operation,  lead  to  the  greatest  confusion.  The 
jurisdiction  of  the  district  court  would  be  made  to  de- 
pend, not  on  the  finding  of  the  grand  jury  in  the  indict- 
ment, nor  on  the  averments  thereof,  but  on  the  finding  of 
the  petit  jury  on  the  question,  whether  the  property  stolen 
was,  or  was  not,  of  the  value  of  twenty  dollars.  If  the 
property  was  of  greater  value  than  twenty  dollars,  the  court 
had  jurisdiction,  and  the  proceedings  were  regular ;  but  if 
the  jury  find  that  the  property  was  not  of  such  value,  there 


Digitized  by  VjOOQ IC 


SUPREME  COURT  CASES— 1869.  259 

The  State  of  Iowa  y.  Church. 

was  no  snch  jurisdiction,    Certainly,  no  sucli  absurdity  as 
this,  was  intended  by  the  law-making  power. 

The  act  of  March  12, 1858,  by  reducing  the  punishment 
in  cases  of  larceny,  where  the  value  of  the  property  stolen 
does  not  exceed  twenty  dollars,  from  fine  and  imprison- 
ment, to  either  such  fine  or  imprisonment,  has,  by  virtue 
of  art  1,  sec.  11  of  the  constitution,  conferred  on  justices 
of  the  peace,  jurisdiction  to  try  and  punish  such  offenses. 
But  the  statute,  as  well  as  the  constitution,  had  in  view  the 
alleged  and  not  the  ascertained,  value  of  the  property  sto- 
len, as  conferring  jurisdiction  ;  and  the  jurisdiction  of  the 
district  court,  as  well  as  that  of  the  justice,  is  to  be  deter- 
mined by  the  value  alleged  in  the  indictment  or  informa- 
tion, and  not  by  the  value  ascertained  by  the  verdict  of  the 
jury.  Where  the  jurisdiction  of  the  district  court  has  once 
attached,  it  cannot  be  taken  away  by  the  finding  of  the  ju- 
ry, that  the  value  of  the  property  stolen  did  not  exceed 
twenty  dollars. 

It  is  argued  for  defendant,  that  so  much  of  section  2612 
of  the  Code,  as  prescribes  the  punishment  for  larceny, 
where  the  value  of  the  property  did  not  exceed  twenty  dol- 
lars, having  been  repealed,  there  is  no  power  in  the  district 
court  to  punish  such  offense,  except  under  the  act  of  March 
12,  1858;  that  no  judgment  can  be  pronounced  by  such 
court,  against  a  defendant  convicted  under  a  statute  con- 
taining no  penal  clause ;  and  that  the  statute  must  be  in 
force,  in  all  its  parts,  when  the  judgment  is  pronounced. 

It  is  certainly  competent  for  the  legislature  to  change  the 
panishment  prescribed  for  offenses.  But  the  change  made 
by  the  law  of  March  12,  1858,  while  it  renders  the  offense 
of  larceny,  where  the  vahie  of  the  property  stolen  does  not 
exceed  twenty  dollars,  cognizable  before  a  justice  of  the 
peace,  does  not  take  from  the  district  court  its  power  to 
pnnish  in  cases  of  conviction  before  it,  where  the  value  of 
the  property  stolen  is  ascertained  by  [the  jury  to  exceed 
that  sum. 

Judgment  aflSrmed. 
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1 78  4ir     RicnARD80N&  Co.  V,  The  Burlington  and  Missouri  River 
91  ISx  Railroad  Company. 

Where  notice  of  the  taking  of  a  deposition  in  Monnt  Pleasant,  Hennr 
ry  county,  on  the  26th  of  Julj,  1858,  was  served  on  the  attorney  of  the 
defendant,  in  DesMoines  county — a  distance  of  thirty  miles  from  the 
place  where  the  deposition  was  to  be  taken — on  the  2 1st  of  July;  Jleld, 
That  the  notice  was  not  sufficient. 

The  service  of  an  original  notice  against  a  railroad  company,  upon  the 
track  master  of  the  company,  where,lt  appears  that  the  corporation  has 
officers,  is  not  sufficient  to  give  the  court  jurisdiction  of  the  company. 

A  tracts  master  of  a  railroad  company,  is  neither  an  officer  nor  a  clerk,  en- 
gaged in  the  active  management  of  the  ordinary  business  of  the  cor- 
poration, within  the  meaning  of  section  1727  of  the  Code,  nor  a  presi- 
dent or  secretary,  as  provided  for  in  section  1 7  of  the  act  entitled  "  An 
act  granting  to  railroad  companies  the  right  of  way,"  approved  Jannary 
18, 1853. 

A  railroad  corporation,  in  legal  contemplation,  resides  in  the  counties 
through  which  its  road  passes,  and  in  which  it  transacts  its  business, 
and  may  be  sued  in  any  county  through  which  the  road  passes. 

Where  in  an  action  against  a  railroad  company,  commenced  in  the  county 
of  Henry,  the  defendant  moved  for  a  change  of  venue  to  the  county  of 
DesMoines,  on  the  ground  that  they  were  a  corporate  body,  organized 
under  the  laws  of  the  state  of  Iowa,  and  have  their  principal  place  and 
officers  for  transacting  their  business,  at  Burlington,  DesMoines  county, 
and  so  had  at  the  time  this  suit  was  commenced ;  that  the  original  notice 
was  served  on  defendants,  in  said  DesMoines  county,  by  service  thereof 
by  thft  sheriff  of  said  county,  on  J.  G.  T.,  treasurer  of  defendant,  at  his 
office  in  Burlington,  and  on  the  track  master  in  Henry  county,  and  io  no 
other  way  or  manner ;  and  that  the  present  suit  is  about  a  matter  grow- 
ing out  of,  and  connected  with,  the  said  office,  which  motion  was  sus- 
tained, and  the  venue  changed  accordingly ;  Held,  That  the  court  er- 
red in  changing  the  venue. 

Appeal  from  the  Henry  District   Court, 

Monday,  April  1 1. 

The  plaintiffs  appeal  from  the  orders  of  the  district  conrt, 
suppressing  a  deposition,  and  awarding  a  change  of  venue. 
For  the  facts,  see  the  opinion  of  the  court 

ArMer  cfe  Woohoriy  for  the  appellants,  cited  Baldwin  d 
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iix.  V.  The  M,dk  M.  Railroad  Co.^  6  Iowa,  518 ;  Bristol  v. 
Chicago  and  Auro7*a  Ji.  li.  Oo,,  15  111.,  436. 

D.  Rorer^  for  the  appellees,  cited  Code,  329  ;  Uddiucum 
V.  Kirk,  3  Cranch,  293 ;  Bank  of  U.  S.  v.  McEimey^  2 
Brock.,  393 ;  Loui^ille,  C.  ^  Ch.  R.  R.  Co.  v.  LeUon,  2 
How.,  497 ;  Angel  &  Ames  on  Corp.,  97 ;  lb.,  sec.  407. 

Wbight,  C.  J. — A  notice  was  served  on  defendant's  at- 
torney, in  D^  Moines  county,  on  the  2l8t  of  July,  1858,  in- 
forming him  that  plaintiffs  would  proceed  to  take  the  depo- 
sition of  one  Crawford,  in  Mount  Pleasant,  Henry  county, 
on  the  26th  of  that  month.  The  deposition  w^s  taken  on 
the  day  named.  There  was  no  appearance  for  defendants. 
A  motion  was  made  to  exclude,  at  the  next  term,  upon  the 
ground,  among  others,  that  the  time  given  in  the  notice, 
was  not  sufficient.  This  motion  was  sustained,  and,  as  we 
think,  properly. 

The  notice  required,  in  such  cases,  is,  at  least,  five  days, 
and  when  taken  in  the  manner  adopted  in  this  instance,  (an 
examination  without  a  commissioner),  one  day  in  addition 
is  to  be  allowed  for  every  thirty  miles  travel  from  the  place 
where  the  notice  is  served,  to  the  place  where  the  deposition 
is  to  be  taken.  Code,  section  2453.  The  rule  given  for  the 
computation  of  time,  is  to  exclude  the  lirst  day  and  include 
the  last     Section  2513. 

The  deposition  was  taken  in  Mount  Pleasant,  and  the  no- 
tice served  in  Burlington.  It  is  conceded,  and  we  know, 
that  the  distance  between  the  two  places  is  near  thirty  miles. 
The  party  was  entitled,  therefore,  to  at  least  six  days  notice. 
If  we  exclude  the  21st,  (the  day  of  service),  we  would  have 
but  five  days  up  to,  or  including  the  26th,  the  day  of  the  ta- 
king. There  was  not  sufficient  time,  and  the  deposition  ^was 
properly  excluded.  The  other  question  made  as  to  this 
part  of  the  case,  we  need  not  examine, 

The  plaintiffs  sue  for  a  large  amount  of  wood,  sold  and  de- 
livered to  defendant  under  a  written  contract,  a  copy  of  which 
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is  annexed  to  the  petition,  and  for  damages  resulting  to  them 
from  the  failure  and  refusal  of  defendant  to  receive  other 
wood  mentioned  in  said  contract.  This  agreement,  or  con- 
tract, provides  that  plaintiffs  are  to  deliver,  by  a  time  named, 
one  thousand  cords  of  wood,  on  the  premises  of  defendants 
in  Henry  county,  for  which  the  plaintiffs  were  to  be  paid 
$1,80  per  cord,  "in  monthly  payments,  according  to  the 
estimates  of  the  agent,"  and  upon  the  delivery  of  the  whole 
amount,  the  further  sum  of  45  cents  per  cord.  An  attach- 
ment issued,  which  was  served  in  Henry  county,  upon  cer- 
tain personal  property.  A  notice  was  placed  in  the  hands 
of  the  sheriff  of  Henry  county,  who  returned  it  served, 
"  by  reading  to  one  Mr.  Hinkle,  the  track  master  of  said 
railroad  company,  and  who  was  in  charge  of  the  property 
of  defendant."  The  sheriff  of  Des  Moines  county  served 
an  original  notice,  also,  upon  the  local  treasurer  of  the  com- 
pany. 

A  motion  was  filed  by  defendants  for  a  change  of  venue 
to  Des  Moines  county,  for  the  reason  that  "  they  are  a  cor- 
porate body,  organized  under  the  laws  of  the  state  of  Iowa, 
and  have  their  principal  place  and  officers  for  transacting 
their  business,  at  Burlington,  Des  Moines  county,  and  so  had 
at  the  time  this  suit  was  commenced ;  that  the  original  no- 
tice was  served  on  defendants,  in  said  Des  Moines  county,  by 
service  thereof  by  the  sheriff*  of  said  county,  on  John  G. 
Foote,  treasurer  of  defendants,  at  his  office  in  Burlington, 
and  on  the  track  master  in  Henry  county,  and  in  no  other 
way  or  manner ;  and  that  the  present  suit  is  about  a  matter 
growing  out  of,  and  connected  with,  the  said  office."  This 
motion,  as  stated  in  the  record,  was  supported  by  testimony, 
and  the  venue,  tlierefore,  changed  as  prayed. 

Service  upon  the  track  master  was  not  sufficient  It  ap- 
pears that  the  corporation  had  officers,  and  he  was  neither 
an  officer  nor  a  clerk,  engaged  in  the  active  management  of 
the  ordinary  business  of  the  corporation,  within  the  mean- 
ing of  section  1727  of  the  Code,  nor  a  president  or  secre- 
tary, as  provided  for  in  section  17,  Laws  1858,  62.    Xot 
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only  80,  bnt  if  the  residence  of  defendants  was  Des  Moines 
county,  the  service,  though  suiBcient,  would  not  compel 
them  to  submit  to  the  jurisdiction  of  the  court  in  Henry 
county,  after  demanding  a  change  of  venue.  It  is  only 
where  a  party  is  a  non-resident,  that. he  may  be  sued  in  any 
county,  other  than  that  of  his  residence,  in  which  he  may 
be  found.    Code,  section  1701. 

The  material  question  is,  whether  defendants  had  a  resi- 
dence in  Henry  county.  And  this  must  be  regarded  as  set- 
tled, by  the  case  of  JBoUdicin  db  Wife  v.  M,  &  M.  E.  li. 
Co.^  5  Iowa,  518.  It  was  there  held  that  a  corporation 
(like  a  railroad  company),  in  legal  contemplation,  resides  in 
the  counties  through  which  the  road  passes,  and  in  which  it 
transacts  its  business ;  that  it  has  a  legal  residence  where  it 
exercises  corporate  power  and  privileges.  This  case  is  like 
that  in  its  essential  features.  This  company  is  as  much  en- 
gaged in  prosecuting  the  enterprise  for  which  it  was  brought 
into  being,  in  the  county  of  Henry,  as  in  the  county  of  Des 
Moines.  It  there  operates  its  road,  and  exercises  corporate 
powers  and  functions,  and  there  it  may  be  sued. 

It  is  unnecessary  to  determine  whether  the  place  of  pay- 
ment or  performance,,  is  so  fixed  by  the  terms  of  the  con- 
tract upon  which  suit  is  brought,  as  to  authorize  the  action 
to  be  brought  in  Henry  county,  under  section  1704  of  the 
Code.  Upon  the  ground  above  stated,  we  conclude  that 
the  venue  was  improperly  changed,  and  the  order  to  that 
effect  will  be  reversed. 


DuNGAN  V.  Von  Puhl.  jiig  ^ 

The  proceedings  authorized  by  chapter  eighty  of  the  Code,  were  designed 
to  enable  the  occupying  claimant  of  land,under  color  of  title,  who  has,  in 
good  faith,  made  valuable  improvements  thereon,  and  who  is  afterwards, 
in  the  proper  action,  found  not  to  be  the  rightful  owner  thereof,  to  have 
his  improvements  appraised,  that  he  may  obtain  payment  therefor,  or  in 
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default  of  such  payment  being  made,  in  the  time  fixed  bj  the  court,  to 
enable  the  claimant  to  acquire  the  title  to  the  land,  by  paying  to  the 
owner  its  appraised  value,  aside  from  the  improvements. 

As  indispensable  to  the  remedy  designed  to  be  afforded  by  the  statute  in 
relation  to  occupying  claimants,  it  is  required  that  the  value  of  the  land, 
aside  from  the  improvements,  as  well  as  the  value  of  the  improvements 
themselves,  shall  be  ascertained  by  the  jury,  unless  such  value  is  agreed 
upon  by  the  parties. 

When  the  appraisement  is  made,  no  personal  judgment  for  the  ascertained 
value  of  the  improvements,  can  be  rendered  by  the  court,  against  the 
owner  of  the  land. 

It  is  not  the  intention  of  the  statute  in  relation  to  occupying  claimants, 
that  a  personal  judgment  should  be  rendered  in  favor  of  either  party,  or 
that  the  lands  or  improvements  should  be  ordered  to  be  sold  to  pay  such 
judgment. 

Where  in  a  proceeding  by  an  occupying  claimant,  to  recover  payment 
for  his  improvements,  the  petition  prays  judgment  for  the  value  thereof 
against  the  defendant,  the  court  possesses  no  power  to  render  such  a 
judgment;  and  the  rendition  of  such  a  judgment,  without  questioning 
the  right  of  the  court,  is  not  a  waiver  of  all  objections  to  such  a  judg- 
ment by  >the  defendant ;  nor  is  he  precluded  from  objecting  to  such  a 
judgment,  for  the  first  time,  in  the  appellate  court. 

Upon  rendering  judgment,  under  the  law  in  relation  to  occupying  claim- 
ants, for  the  value  of  the  improvements  upon  land,  owned  by  an- 
other, the  court  possesses  no  power  to  order  that  the  land  be  sold  under 
a  special  execution  to  be  issued  on  the  judgment. 

While  the  act  entitled  ^^  An  act  to  amend  chapter  80  of  the  Code,"  ap- 
proved March  23,  1858,  is  made  to  apply  to  judgments  rendered  previ- 
ous to  its  passage,  it  cannot  have  the  effect  to  render  valid,  a  judgment 
m  personam  against  the  owner  of  land,  for  improvements  made  thereon 
by  an  occupying  claimant,  nor  an  order  for  the  sale  of  the  land  under  a 
special  execution  to  be  issued  on  such  judgment. 

Where  land  is  enclosed  and  put  in  a  state  suitable  for  cultivation,  and  the 
raising  of  crops,  a  value  is  added  to  the  land  above  the  mere  cost  or  val- 
ue of  the  improvements  put  upon  it ;  ahd  the  occupant  may  reasonably 
be  charged  a  fair  sum  for  the  use  and  occupation  of  the  land  in  its  im- 
proved state.  In  such  a  case,  he  pays  rent,  not  upon  the  improvements, 
but  upon  the  land  worth  more  for  the  purpose  for  which  he  uses  it,  by 
reason  of  its  being  brought  into  a  state  fit  for  cultivation. 

In  cases  under  the  law  in  relation  to  occupying  claimants,  the  owner  is  en- 
titled to  the  rents  and  profits  according  to  the  value  of  the  land,  for  the 
purpose  to  which  it  is  devoted  by  the  occupant;  and  the  occupant  is  to 
pay  what  the  use  of  the  land  is  worth  to  him. 

Under  our  statute,  the  occupant  of  land  under  color  of  title,  who  is  fonod 
not  to  be  the  rightful  owner  thereof,  is  to  be  paid  for  valuable  improre- 
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ments,  made  by  him  in  good  faith — their  value  to  be  ascertained  by 
their  worth  at  the  time  the  appraisement  is  made ;  and  as  resulting  from 
this  rule,  he  should  not  be  charged  with  the  rent  of  the  improvements 
made  by  him,  but  should  pay  whatever  the  land  has  been  worth  to  him. 
The  estimate  should  be  made  upon  all  the  land  brought  into  a  state  of  cul- 
tivation by  him,  and  suitable  for  the  raising  of  crops,  or  for  farming  pur- 
poses, but  no  rent  is  to  be  charged  for  the  use  of  buildings  or  farm  fix- 
tures erected  by  the  occupant ;  and  a  deduction  is  to  be  made,  for  any 
injury  done  to  the  land,  by  cutting  timber,  or  otherwise,  by  the  occu- 
pant while  In  bis  possession. 

Appeal  from  th^Dea  Moines  District  Court. 
Tuesday,  April  12. 

Von  Puhl  recovered  judgment  against  Dungan  for  the 
possession  of  a  tract  of  land  in  Lee  county,  and  this  suit  is 
brought  by  Dungan  to  stay  execution  of  the  judgment,  and 
to  obtain  payment  for  the  improvements  on  the  land,  under 
chapter  80  of  the  Code  of  Iowa. 

The  petition  states  the  vahie  of  the  improvements  to  be 
$1,500  ;  and  the  value  of  the  land,  aside  from  the  improve- 
ments, to  be  $2,500  ;  and  prays  judgment  against  the  said 
Yon  Puhl  for  the  value  of  the  said  improvements,  with 
costs,  &Q.  The  defendant  put  in  a  general  denial  of  the  al- 
legations of  the  petition,  and  sought  to  set-off  against  the 
plaintiff's  claim  for  improvements,  the  sum  of  $1,600,  for 
the  rents  and  prolits  of  the  land  for  six  years  next  prior  to 
the  commencement  of  the  action  for  the  recovery  of  the 
land. 

The  jury,  under  the  direction  of  the  court,  found  a  ver- 
dict for  the  plaintiff,  and  assessed  the  damages  at  twelve 
hundred  dollars.  For  this  amount,  judgment  was  rendered 
against  the  defendant,  Von  Puhl ;  and  the  court  further  or- 
dered that  the  land  be  sold  to  satisfy  the  judgment,  and  that 
a  special  execution  issue  for  that  purpose. 

jRankin^  Miller  &  Ensier^  for  the  appellant,  cited  SteeU 
V.  Spruance^  22  Penn.  State,  260 ;  BdVa  Heirs  v.  Burnett^ 

YoL.  Yin.— 34 
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2  J.  J.  Mars.,  519 ;  Jone^  v.  JoneB^  4  Gelm.,  87 ;  6  Ford, 
(N.  H.)  41 ;  Code,  2008,  2023. 

WCreary  i&  Bruce,  for  the  appellee,  relied  on  IPGregar^ 
Laws  dk  Blackmore  v.  Armill,  2  Iowa,  30 ;  Schlenchei*  v. 
Buley^  3  Scam.,  448  ;  Elliott  v.  Armstrong^  4  Blackf.,  424; 
Hoikim  V.  Spelter,  1  Dana,  177 ;  3  lb.,  574 ;  Panghuni  v. 
Bamiey,  11  Johns.,  141;  Close  v.  Stewart,  4  Wend.,  95; 
Dunham  v.  Shmnons,  5  Hill,  507. 

Stockton  J. — It  is  first  assigned  for  error,  that  the  district 
court  rendered  judgment  in  personam  against  the  defend- 
ant, and  ordered  the  land  to  be  sold  under  a  special  execu- 
tion. 

We  have  no  doubt  but  that  the  action  of  the  court  in  this 
respect,  was  erroneous.  The  proceedings  autliorized  to  be 
had  under  chapter  80  of  the  Code,  were  designed  to  enable 
the  occupying  claimant  of  land,  under  color  of  title,  who 
has,  in  good  faith,  made  valuable  improvements  thereon, 
and  who  is  afterwards,  in  the  proper  action,  found  not  to 
be  the  rightful  owner  thereof,  to  have  his  improvements  ap- 
praised, that  he  may  obtain  payment  therefor,  or  in  default 
of  such  payment  being  made  in  the  time  fixed  by  the  court, 
to  enable  the  claimant  to  acquire  the  title  of  the  land,  by 
paying  to  the  owner  its  appraised  value,  aside  from  the  im- 
provements. As  indispensable  to  the  remedy  designed  to 
be  afforded  by  the  statute,  it  is  required  that  the  value  of 
the  land,  aside  from  the  improvements,  as  well  as  the  value 
of  the  improvements,  shall  be  ascertained  by  the  jury,  un- 
less such  value  is  agreed  upon  by  the  parties. 

When  the  appraisement  is  made,  no  personal  judgment 
for  the  amount  ascertained,  can  be  rendered  by  the  court 
The  statute  provides  that  the  plaintiff  in  the  main  action, 
raay  pay  the  appraised  value  of  the  improvements,  and  take 
possession.  If  he  fails  to  make  payment  in  the  time  fixed 
by  the  court,  the  owner  of  the  improvements  may  pay  the 
appraised  value  of  the  land,  and  keep  possession  of  both. 
Sections  1236-8.     It  is  whoUv  aside  from  the  intention  of 
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the  statnte,  that  a  personal  judgment  should  be  rendered  in 
favor  of  either  party,  or  that  the  land  or  improvements 
should  be  ordered  to  be  sold  to  pay  such  judgment.  So, 
the  proceedings  are  defective  and  imperfect,  if  the  value  of 
the  land  is  not  ascertained,  as  well  as  of  the  value  the 
improvements. 

The  plaintiff,  as  required  (section  1234),  avers  in  his  pe- 
tition that  the  land,  aside  from  the  improvements,  is  worth 
$2,500.  But  the  parties  seem  to  have  made  no  issue  on  the 
value  of  the  land.  Aside  from  general  denial  of  the  alle- 
gations of  the  petition,  no  notice  is  taken  in  defendant's  an- 
swer, of  this  averment  of  the  petition,  and  there  is  no  find- 
ing by  the  jury  of  the  value  of  the  land.  Indeed,  the  par- 
ties seem  not  to  have  supposed  such  finding  necessary,  or 
that  it  comprised,  in  any  sense,  an  essential  part  of  the 
proceedings  in  the  cause. 

It  is  argued  by  the  plaintiff,  that  as  the  petition  prays 
judgment  against  the  defendant  for  the  value  of  the  im- 
provements ;  and  as  defendant  takes  issue  upon  the  alleged 
value  of  the  same,  without  questioning  the  right  of  the 
court  to  render  such  a  judgment,  he  has  thereby  waived  all 
objections  to  the  judgment  in  personam.  And  that,  as  no 
sneh  objection  was  made  in  the  district  court,  the  defend- 
ant cannot,  in  this  court,  first  make  the  question  as  to  the 
nature  or  form  of  the  judgment  rendered. 

Although  the  petition  of  the  plaintiff  prays  judgment 
against  the  defendant  for  the  value  of  his  improvements, 
yet  it  seems,  in  other  respects,  drawn  with  special  reference 
to  chapter  80  of  the  Code,  and  to  the  relief  designed  to  be 
afforded  by  that  chapter  to  the  occupying  claimant.  The 
plaintiff  expressly  prays  that  no  execution  may  issue  on  the 
judgment  to  put  the  defendant  in  possession  of  the  land, 
until  the  provisions  of  said  chapter  80  are  complied  with. 

Tlie  relief  sought,  then,  was  such  only  as  might  be  grant- 
ed to  the  occupying  claimant  consistent  with  the  object  and 
spirit  of  the  statute,  and  no  power  or  jurisdiction  to  render 
a  judgment  in  per%onam^  was  conferred  upon  the  court  by 
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the  prayer  for  such  judgment  in  the  petition.  The  court 
could  make  such  final  adjudication  only  as  the  statute  au- 
thorized; and  a  judgment  in  personam  was  erroneous, 
though  prayed  in  the  petition,  and  not  specially  objected  to 
by  defendant. 

We  are  quite  as  clear  that  the  district  court,  upoit  render- 
ing judgment  against  the  defendant,  had  no  authority  to 
make  the  further  order  that  the  land  be  sold  under  a  special 
execution  to  be  issued  on  the  judgment.  At  the  date  of  the 
proceedings,  there  was  no  law  in  existence  to  authorize  any 
such  execution.  By  the  act  of  March  23,.  1858,  the  owner 
of  the  title  to  the  land,  is  allowed  three  years  within  which 
to  pay  the  occupying  claimant  the  appraised  value  of  his 
improvements ;  if  he  does  not  make  payment  within  that 
time,  the  owner  of  the  improvements  may  issue  execution 
for  the  value  of  the  same,  which  may  be  levied  on  the  land 
or  on  any  other  property  of  the  owner  of  the  title,  not  ex- 
empt from  execution.  Session  acts,  330.  This  act  is  made 
to  apply  to  judgments  rendered  previous  to  its  passage,  but 
it  cannot  have  the  effect  to  render  valid,  as  claimed  by  the 
plaintiff,  the  judgment  and  order  of  the  district  court  in 
this  cause. 

We  come  next  to  the  ruling  of  the  court,  as  to  the  rents 
and  profits  with  which  the  plaintiff  is  to  be  charged.  The 
court  instructed  the  jury,  that  the  defendant  was  entitled  to 
recover  rents  and  profits  for  the  use  of  his  land,  which  were 
to  be  set-off  against  the  improvements ;  and  that,  in  esti- 
mating such  rents  and  profits,  they  were  not  to  consider  the 
improvements  made  by  plaintiff,  but  were  to  allow  for  the 
rent  of  the  land  in  its  unimproved  state. 

No  question  was  made  in  the  district  court,  nor  is  any 
made  in  this  court,  as  to  the  right  of  the  defendant  in  this 
proceeding,  to  set-off  the  rents  against  the  plaintiff's  claim 
for  the  improvements  on  the  land.  His  right  to  do  so  has 
been  acquiesced  in,  as  though  the  same  was  as  well  settled 
as  his  right  to  set-off  any  injury  to  the  land,  by  cutting  tim- 
ber, or  otherwise,  against  the  claim  of  the  occupant  for  im- 
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provements  made.  Code,  section  1241.  Admitting  that 
defendant  was  entitled  to  set-off  the  rents  and  profits  of  the 
land,  in  this  proceeding,  against  the  plaintiff's  claim  for  the 
valoe  of  his  improvements,  we  think  there  was  error  in  the 
charge  of  the  court,  in  the  rule  established  for  estimating 
the  value  of  the  rents  and  profits. 

In  the  early  settlement  of  the  western  country,  the  use 
and  occupation  of  unimproved  prairie  or  timber  land,  would, 
as  a  general  rule,  be  considered  of  no  value.  The  annual 
rents  and  profits  of  such  land  would  be  considered  nothing. 
But  if  the  land  is  enclosed,  and  put  in  a  state  suitable  for 
cultivation  and  the  raising  of  crops,  not  only  is  a  value 
added  to  the  land  above  the  mere  cost  or  value  of  the  im- 
provements put  upon  it,  but  the  occupant  may  reasonably 
be  charged  a  fair  sum  for  Uie  use  and  occupation  of  the  land 
in  its  improved  state,  without  having  the  right  to  complain 
that  he  is  required  to  pay  rent  for  improvements  made  by 
himself.  He  pays  rent,  not  upon  such  improvements,  but 
upon  land,  worth  more  for  the  purpose  for  which  he  uses  it, 
by  reason  of  its  being  brought  into  a  state  fit  for  cultivation. 
The  owner  is  entitled  to  rents  and  profits  according  to  the 
▼alue  of  the  land,  for  the  purpose  to  which  it  is  devoted  by 
the  occupant.  The  occupant  is  to  pay  what  the  use  of  the 
land  is  worth  to  him.  In  such  a  rule,  we  think,  there  will 
nothiDg  be  found  inequitable.  It  does  not  require  the  occu- 
pant to  pay  rent  on  improvements  made  by  himself.  But 
it  does  require  him  to  pay  rent  according  to  the  increased 
adaptation  of  the  land  for  the  purpose  for  which  it  is  used, 
though  such  adaptation  has  been  brought  about  by  the  occu- 
pantos  own  labor.  It  is  difiicult  to  lay  down  a  rule  that  will 
work  alike  fairly  and  equitably  in  all  cases — of  land  im- 
proved by  inclosure,  and  by  being  rendered  suitable  for  the 
raising  of  crops,  and  of  an  unimproved  lot  in  a  town  or 
dty.  All  that  we  can  say  is,  that  the  occupant  is  to  be 
char;]^  for  the  rents,  whatever  the  use  of  the  property  has 
been  worth  to  him,  whether  it  be  prairie  land  or  a  vacant 
city  lot    While  he  has  the  right  to  claim  payment  for  the 
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value  of  his  improvements,  he  cannot  complain  of  being 
held  to  pay,  as  rents  and  profits  to  the  owner,  all  that  the 
property  has  been  worth  to  him,  nor  in  being  held  to  the 
rule  that  the  value  of  such  rents  may  be  increased  by  the 
labor  he  has  placed  upon  it. 

In  BelVs  Heirs  v.  Burnett^  2  J.  J.  Mar.,  516,  a  purchaser 
who  had  acquired  title  to  land,  and  entered  upon  it  in  good 
faith,  on  yielding  possession  to  the  better  title,  was  allowed 
actual,  or  prime  cost  for  his  improvements,  and  was  charg- 
ed with  rent  of  the  lands  and  of  the  improvements  annual- 
ly, as  they  were  made. 

In  Haskina  y.SpiUer^  1  Dana,170,  a  claimant  under  a  will, 
in  which  he  was  pretermitted,  obtained  a  decree  tor  his 
share  of  the  land.  It  was  held,  that  if  any  improvements 
should  fall  in  the  portion  allotted  to  him,  he  must  compen- 
sate the  proprietor  therefor,  according  to  the  enhanced  val- 
ue the  improvements  may  have  given  to  his  share,  at  the 
time  of  making  the  allotment,  subject  to  a  deduction  for  the 
waste  and  deterioration  the  soil  may  have  suffered  from 
use,  and  of  a  reasonable  rent  for  the  occupancy  of  his 
share  while  in  possession  of  defendants,  according  to  the 
assessed  value  of  the  rent,  if  anything ;  provided  the  land 
had  remained  in  the  situation  it  was  in  when  the  defend- 
ants took  possession.  The  same  case  was  again  before  the 
Court  of  Appeals  of  Kentucky,  in  3  Dana,  573,  and  it  was 
held,  that  defendant  was  to  be  paid  for  his  improvements 
according  to  their  deteriorated  value,  (not  their  actual  cost), 
and  that  the  estimate  of  the  rent,  was  to  be  made  with  ref- 
ence  to  the  condition  of  the  land  when  the  occupant  enter- 
ed upon  it. 

In  Bamett  v.  Iliggins^  4  Dana,  565,  the  occupant  was 
allowed  for  improvements,  at' their  estimated  value,  when 
new — and  the  court  held  it  proper,  under  the  circumstances, 
to  allow  the  owner  of  the  land,  rents  upon  the  laud  from 
the  time  it  was  put  in  cultivation  and  used  by  the  occupant. 

In  Whiiinga  v.  Taylor^  8  Dana,  441,  it  was  held  that  al- 
though the  complainants  could  not,  against  the  plea  of  the 
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Statute  of  limitations,  recover  rents  for  more  than  five  years 
before  the  commencement  of  the  suit,  they  were  entitled  to 
set  oflF  the  rents  and  profits  of  the  previous  years,  and  of 
the  whole  period  of  defendant's  occupancy,  as  far  as  might 
be  necessary,  against  the  claim  of  the  defendants  to  be 
compensated  for  ameliorations  to  the  land,  or  for  improve- 
ments made  upon  it  in  good  faith. 

We  think  the  rule  to  be  gathered  from  the  Kentucky 
cases,  is  this :  that  where  the  occupant  is  allowed  for  the  ac- 
tual value  of  his  improvements,  or  their  value  when  made, 
he  is  to  pay  for  the  use  and  occupation  of  the  same.  But 
where  the  improvements  are  estimated  according  to  their 
deteriorated  value,  when  possession  is  given,  the  occupant 
is  not  to  be  charged  with  the  use  of  the  same,  but  only  for 
the  rent  of  the  land,  without  the  improvements. 

In  Elliott  V.  Armstrongs  4  Blackf.,  424,  possession  was 
recovered  of  a  town  lot.  The  occupant  was  allowed  two 
thousand  dollars  for  improvements  placed  thereon  by  him- 
self. The  court  held  that  he  was  entitled  to  the  use  of  the 
buildings  free  of  rent,  because  they  were  erected  at  his 
own  expense ;  and  he  was  to  be  charged  with  rent  of  the 
lot,  without  improvements. 

In  Montgomery  v.  Chadwich^  7  Iowa,  114,  it  was  held  by 
this  court,  that  a  mortgagee  of  a  town  lot  in  possession, 
was  to  be  paid  for  the  cost  of  erections  made  by  him,  and 
was  to  be  charged  with  rents  upon  the  lot  and  improve- 
ments. 

Under  our  statute,  the  occupant  of  land  under  color  of 
title,  who  is  found  not  to  be  the  rightful  owner  thereof,  is 
to  be  paid  for  valuable  improvements,  made  by  him  in 
good  faith;  and  their  value  is  to  be  ascertained  by  their 
worth  at  the  time  the  appraisement  is  made.  As  resulting 
from  this  rule,  we  think  he  should  not  be  charged  with  the 
rent  of  the  improvements  made  by  him,  but  should  pay  what- 
ever the  land  has  been  worth  to  him.  The  estimate  should 
be  made  upon  all  the  land  brought  into  a  state  of  cultiva- 
tion by  him,  and  suitable  for  the  raising  of  crops,  or  for 
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farming  purposes ;  but  no  rent  is  to  be  charged  for  the  use 
of  buildings  or  farm  fixtures  erected  by  the  ooxjupant.  And 
a  deduction  is  to  be  made  for  any  injury  done  to  the  land, 
by  cutting  timber  or  otherw'ise,  by  the  occupant,  while  in  his 
possession. 

Judgment  reversed. 


James  v.  Arbuckle. 

"Where  a  party  asks  for  the  continuance  of  a  cause,  on  the  ground  of  the 
absence  of  a  witness,  whose  residence  he  does  not  know,  he  should 
show  either  that  he  has  not  had  time  to  ascertain  the  residence  of  the 
witness,  or  that  he  has  used  proper  diligence  to  ascertain  his  residence. 

Where  in  an  action  commenced  before  a  justice  of  the  peace,  it  appears 
that  no  defense  was  made  before  the  justice,  no  object  is  to  be  gained 
by  granting  a  continuance  in  the  district  court,  on  appeal,  on  the  ground 
of  the  absence  of  a  witness. 

Action  commenced  before  a  justice  of  the  peace,  in  April,  1856,  to  which 
the  defendant  made  no  defense,  and  judgment  was  rendered  against 
him.  On  appeal,  and  in  September,  1857,  the  defendant  filed  in  the  dis- 
trict court  an  affidavit  for  a  continuance,  on  the  ground  of  the  absence 
of  a  witness,  stating  in  his  affidavit  '*  that  said  witness  resides  some- 
where in  the  state  of  Illinois,  but  the  county  I  am  not  able  to  state,  at 
present,"  which  application  was  overruled  ;  Ifeldj  That  the  continuance 
was  properly  refused. 

Appeal  front  the  Pottawattamie  District   Court. 

Tuesday,  April  12. 

This  action,  upon  a  promissory  note,  was  commenced  be- 
fore a  justice  of  the  peace.  The  defendant  was  served,  but 
made  default  and  appealed.  In  the  district  court,  he  filed 
an  aflidavit  for  a  continuance,  upon  the  ground  of  the  want 
of  the  testimony  of  a  witness,  under  section  1766  of  the 
Code.  The  affidavit  seems  to  be  complete  in  form,  unless 
upon  the  residence  of  the  witness,  upon  which  it  says,  *'  that 
said  witness  resides  somewhere  in  the  state  of  lUinoiB,  but 
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the  county,  I  am  not  able  to  state  at  present."  The  action 
was  commenced  in  April,  1866,  and  the  affidavit  for  a  con- 
tinuance, filed  in  September,  1857.  The  application  for  the 
continuance  was  overruled,  and  judgment  rendered  against 
the  defendant,  from  which  he  appeals. 

Ingersdl  and  U.  E.  SUme^  for  the  appellant. 


Xo  appearance  for  the  appellee. 

Woodward,  J. — It  appears  from  the  argument  of  the  ap- 
pellant, that  the  motion  was  ovemiled,  because  the  affidavit 
did  not  conform  to  the  statute,  in  stating  the  residence  of 
the  witness.  The  affiant  states  that  the  witness  resides  in 
the  state  of  Illinois,  but  he  does  not  yet  know  the  county. 
However  the  question  of  sufficiency  might  be  regarded,  if 
the  action  were  recently  commenced,  it  is  to  be  taken  in 
connection  with  the  question  of  diligence,  and  it  appears 
that  the  action  was  brought  before  a  justice  of  the  peace  in 
April,  1S56,  and  after  an  appeal,  in  September,  1857,  the 
defendant  files  this  motion,  and  does  not  show  the  use  of 
any  diligence  whatever  to  ascertain  the  residence  of  the 
witness.  After  the  lapse  of  so  much  time,  he  should  show, 
either  the  residence,  and  a  reason  why  ho  has  not  obtained 
the  testimony,  or  else  the  use  of  proper  diligence.  This 
he  does  not  do. 

But  there  is  another  ground  upon  which  the  application 
would  seem  to  have  been  correctly  overruled,  and  it  may 
have  been  the  ground  upon  which  the  court  decided.  The 
defendant  had  set  up  no  defense.  He  filed  no  answer,  nor 
does  the  justice's  docket  show  an  oral  one,  but  on  the  con- 
trary, states  that  there  was  no  defense,  and  we  should  in- 
fer that  defendant  made  default.  Neither  was  there  an  an- 
swer offered  in  the  district  court,  assuming,  for  the  moment, 
that  this  might  be  done.  In  this  state  of  the  case,  then, 
with  a  default — with  no  issue,  oral  or  written — no  defense 
put  in — there  was  no  object  in  a  continuance. 

The  judgment  of  the  district  court  is  affirmed. 
Vol.  VII1.-35 
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HuBLEY  V.  The  Dubuque  Gas  Light  and  Coke  Company. 

Where  the  plaintiff,  at  the  November  term,  1856,  of  the  Dubuque  district 
court,  recovered  a  judgment  against  the  defendant  for  about  the  sum 
of  $1,000;  and  where,  at  the  July  term,  1858,  a  motion  was  made  by  the 
plaintiff  to  correct  the  record  of  said  judgment,  in  such  a  manner  as  to 
show  that  plaintiff 's  mechanic's  lien  was  established  upon  a  certain 
tract  of  land,  describing  it — ^which  motion  was  sustained  ;  and  where 
it  appeared  from  the  record,  that  in  1855,  plaintiff  filed  his  petition  ; 
that  afterwards  other  papers  were  filed,  all  of  which  were  lost  or  mis- 
laid ;  that  the  affidavit  of  plaintiff  was  filed,to  the  effect  that  his  petition, 
among  other  things,  contained  a  prayer  for  a  mechanic's  lien,  a«  well 
as  for  judgment  upon  his  claim  ;  that  due  notice  of  said  motion  had  been 
given  to  the  attorneys  of  the  defendant,  and  that  they  made  no  objection 
to  the  granting  of  the  motion ;  and  that  it  appeared  to  the  court  that 
said  application  was  reasonable,  and  substantial  justice  required  the 
correction  of  said  entry ;  ffeld.  That  under  the  circumstances  of  the 
case,  the  court,  in  correcting  the  judgment,  did  not  exceed  the  power 
conferred  by  section  1580  of  the  Code. 

Appeal  from  the  Dubuque  District  Court. 
Tuesday,  Apbil  12. 

The  plaintifFj  at  the  November  Term,  1866,  recovered 
judgment  against  defendant,  for  near  the  sum  of  one  thou 
sand  dollars.  At  the  July  term,  1858,  a  motion  was  made 
by  plaintiff,  to  correct  the  record  of  said  judgment,  in  such 
a  manner  as  to  show  that  plaintiff's  mechanic's  lien,  was 
established  upon  a  certain  tract  or  parcel  of  land,  which  is 
fully  described.  This  motion  was  sustained,  and  defend- 
ants appeal 

Monroe  <6  Jones  and  ZoveUs  &  Williams^  for  the  appel- 
lant 

David  /SI  WiboUy  for  the  appellee. 

"Weight,  C.  J. — ^Without  examining  the  authorities  cited 
by  counsel  for  the  respective  parties,  upon  the  general  ques- 
tion of  the  power  of  a  court  to  amend  or  correct  its  records, 
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after  the  adjournment  of  the  term  at  which  they  are  made, 
it  is  sufficient  for  the  purposes  of  tlie  present  case,  to  say, 
that  the  Code  provides,  "  that  entries  made,  approved  and 
signed  at  a  previous  term,  may  be  altered  only  to  correct  an 
evident  mistake."  Section  1580.  The  only  question  is, 
whether  the  court  below  in  directing  this  amendment,  ex- 
ceeded the  power  conferred  by  this  section. 

Whatever  view  we  might  take  of  the  simple  inquiry, 
whether  the  alteration  or  correction  made,  was  the  supply- 
ing an  evident  omission,  within  the  meaning  of  the  law, 
there  are  facts  connected  with  this  record,  which  lead  us  to 
conclude,  that  we  would  not  be  justified  in  interfering  with 
the  order  made.  We  decide  the  case  more  upon  its  own 
circumstances,  than  upon  the  general  principle. 

It  appears  that  in  1855,  plaintiff  filed  his  petition,  and 
that  afterwards,  other  papers  were  filed,  all  of  which,  (the 
petition  and  other  papers),  are  lost  or  mislaid.  What  these 
papers  contained,  we  do  not  know,  except  that  the  record 
making  the  correction,  sets  out  that  the  affidavit  of  plain- 
tiff was  filed,  to  the  effect  that  his  petition,  among  other 
things,  contained  a  prayer  for  a  mechanic's  lien,  as  well  as 
for  judgment  upon  his  claim.  The  record  further  recites, 
that  due  notice  of  said  motion  was  given  to  the  attorneys 
for  defendants ;  that  they  made  no  objection  to  the  grant- 
ing of  the  same ;  and  that  it  appeared  to  the  court  that  said 
application  was  reasonable,  and  that  substantial  justice  re- 
quired the  correction  of  said  entry. 

Two  considerations  are  sufficient  to  justify  the  affirmance 
of  the  order. 

The  first  is,  that  the  attorneys  of  defendants  had  due  no- 
tice of  the  application,  and  made  no  objection  to  the  cor- 
rection. The  case  does  not  stand  as  the  ordinary  one  of  a 
judgment  by  default,  where  a  party  is  held  not  to  be  con- 
cluded by  what  is  done  in  his  absence.  It  is  different : 
First  Because  the  language — "  and  it  appearing  that  due 
notice  of  this  application  had  been  given  to  the  attorneys 
of  the  Dubuque  Gas  Light  and  Coke  Company,  Messrs. 
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Smitli,  McKinley  &  Poor,  and  they  making  no  objection  to 
tlie  granting  of  the  motion,"  fairly  implies  that  they  were 
present ;  and,  Second.  If  they  had  not  been  present  and 
virtually,  and  in  fact,  assenting  to  said  amendment,  inasmoch 
as  they  did  not  oppose  it,  the  record  would  have  either  been 
silent  in  this  respect,  or  stated  that  the  motion  came 
on  for  liearing,  and  that  defendants  not  appearing,  &c. 
But  this  view  is  sustained,  in  the  t/iird  place,  from  the  fact 
that  no  exception  was  taken,  or  objection  made,  to  the  ac- 
tion of  the  court  at  the  time.  The  inference  is  almost,  if 
not  quite,  legitimate,  that  the  correction  was  made  by  con- 
sent. 

But  the  second  consideration  grows  out  of  the  imperfect, 
or  incomplete  state  of  the  record.  What  would  amount  to 
an  evident  mistake,  within  the  meaning  of  tlie  section 
quoted  above,  must,  of  course,  depend  upon  an  examina- 
tion of  all  parts  of  the  record.  And  cases  can  bo  readily 
conceived,  in  which  it  would  be  very  important  to  know 
the  issues  made  by  the  pleadings ;  that  the  facts  admitted 
and  denied,  might  be  fully  understood.  And  yet,  in  the 
case  l>efore  us,  we  know  nothing  of  the  pleadings  subse- 
quent to  the  petition.  The  court  below,  though  these  plead- 
ings were  subsequently  mislaid,  is  supix)sed  to  have  acted 
from  knowledge  gained  of  their  contents,  at  the  time  of  en- 
tering the  judgment  in  1856,  and  with  this  knowledge,  it  is 
certified  to  ns  that  the  application  was  reasonable,  and  that 
substantial  justice  required  the  correction.  It  is  impossible 
for  us  to  say,  that  under  such  circumstances,  the  court  be- 
low had  not  suflicient  data,  from  the  record  actually  pres- 
ent, and  the  knowledge  possessed  of  that  which  was  lost 
(but  of  which  we  know  nothing),  to  justify  the  correction 
made.  How  it  might  be,  if  all  the  pleadings  or  records 
were  placed  before  us,  or  if  a  showing  had  been  made  by 
the  parties,  setting  out  the  substance  of  such  pleadings,  or 
lost  portions  of  the  record,  according  to  their  best  recollec- 
tion and  belief,  so  as  to  bring  them  to  our  knowledge,  we 
do  not  undertake  to  say. 
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The  snggestion  that  the  law  contemplates  that  saeli  cor- 
rections shall  be  applied  for  at  the  term  next  succeeding  the 
one  at  which  the  entry  was  made,  is  substaDtiallj  correct 
We  do  not  say  that,  under  no  circumstances,  could  the  cor- 
rection be  made  at  the  second  or  third  term,  if  opposed. 
The  policy  of  the  law,  as  well  as  a  due  regard  to  the  rights 
of  all  parties  interested,  would  dictate  that  such  application 
should  be  at  an  early  day.  If  the  correction  may  be  made 
at  a  second,  or  later  term,  then,  of  course,  the  mistake 
would  have  to  be  made  more  and  more  evident  and  mani- 
fest, and  the  court  should  be  fully  and  entirely  satisfied  that 
no  prejudice  could  result  therefrom.  Where,  however,  it 
is  made,  as  in  this  instance,  without  opposition,  or  by  con. 
sent,  then  we  are  clear  that  it  may  be  made  at  any  time. 

How  far,  if  at  all,  the  correction  made  may  affect  the 
rights  of  third  persons,  which  may  have  grown  up  since 
the  rendition  of  judgment  in  1856,  it  is  not  necessary,  and, 
of  course,  we  do  not  undertake  to  determine.  We  decide 
the  question  as  between  the  parties  to  this  record,  and  for 
this  case. 

Judgment  affirmed. 


The  Bank  of  the  Old  Dominion  v.  The  Dubuque  &  Pa- 
cific Railroad  Company. 

Where  a  trostee,  acting  for  others,  sells  an  estate,  and  becomes  interested 
in  the  purchase,  the  cestui  gite  trust  is  entitled,  in  a  court  of  equity,  to 
set  aside  the  purchase,  and  have  the  property  re-exposed  to  sale. 

Whether  the  cestui  que  trust  be  an  infant  or  an  adult,  and  whether  the  sale 
be  public  or  private,  the  trustee  is  equally  disabled  from  becoming  a 
purchaser  of  the  trust  estate. 

In  such  a  case,  in  order  to  set  aside  the  sale,  the  cestui  que  trust  is  not 
bound  to  prove,  nor  the  court  to  judge,  that  the  trustee  has  made  a  bar- 
gain advantageous  to  himself. 

It  is  to  guard  against  the  uncertainty  of  the  cestui  que  trust  being  able  to 
prove  fraud  in  the  sale,  and  the  hazard  of  abuse,  as  well  as  to  remove 
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the  trustee  from  temptation,  that  the  rule  permits  the  cestui  que  trutt  to 
come,  at  his  own  option,  and  without  showing  actual  injury,  insist  upon 
having  the  experiment  of  another  sale. 
The  plaintlflP  loaned  to  the  defendant,  $20,000,  for  which  it  gave  its  obli- 
gations, in  the  shape  of  acceptances,  payable  at  its  office  in  the  city  of 
New  York,  in  ninety  and  one  hundred  and  twenty  days,  and  to  secure  the 
payment  of  the  same  at  maturity,  according  to  agreement,  forwarded  to 
the  plaintiff  thirty-four  "  Land  Grant  Construction  Bonds,"  of  said  de- 
fendant, of  one  thousand  dollars  each,  to  be  held  by  the  plaintiff  as  col- 
lateral security  for  the  payment  of  the  money  loaned.  The  acceptances 
were  not  paid  at  maturity,  but  were  protested  for  non-payment,  and  re- 
main wholly  unpaid.  The  plaintiff  sent  the  bonds  of  the  defendant  to 
the  city  of  New  York,  with  directions  to  have  them  sold  at  the  stock  ex- 
change in  said  city,  at  public  outcry,  to  the  highest  bidder,  and  directed 
a  friend  to  see  that  the  interests  of  the  plaintiff  were  protected  in  the 
sale.  Upon  due  notice  to  the  defendant,  the  bonds  were  sold  as  direct- 
ed and  the  whole  of  them  bid  in  for  the  plaintiff  at  the  sum  of  $5,477  86. 
In  an  action  on  the  acceptances,  to  recover  the  balance  due,  after  de- 
ducting the  amount  realized  by  the  sale  of  the  bonds;  I/eldj  1.  That 
the  plaintiff  had  power  to  sell  the  bonds  for  the  payment  of  the  debt, 
and  that  a  sale  to  a  third  person  would  have  passed  the  property  ;  2. 
That  the  plaintiff  itself  could  not  become  the  purchaser,  and  nothing 
passed  by  the  form  of  a  sale  at  auction  in  which  the  bonds  were  bid  in 
by  the  plaintiff ;  3.  That  the  bonds  must  be  considered  as  still  held  by 
the  plaintiff,  under  its  original  title,  as  collateral  security  for  the  pay- 
ment of  the  money  borrowed  by  the  defendant. 

Appeal  from  the  Dubuque  District  Court, 

Tuesday,   April  12. 

The  Bank  of  the  Old  Dominion  loaned  to  the  Dubnqne 
&  Pacific  Railroad  Company,  twenty  thousand  dollars,  for 
which  the  company  gave  its  obligations,  in  the  shape  of  ac- 
ceptances, payable  at  the  office  of  the  company  in  the  city 
of  New  York,  in  ninety  and  one  hundred  and  twenty  days. 
To  secure  the  payment  of  the  same,  at  maturity,  the  rail- 
road company,  according  to  agreement,  forwarded  to  the 
bank  thirty-four  "  land  grant  construction  bonds  '•  of  said 
company,  of  one  thousand  dollars  each,  to  be  held  by  the 
bank  as  collateral  security  for  the  payment  of  the  money 
loaned/ 
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The  acceptances  were  not  paid  at  maturity,  but  were  pro- 
tested for  non-payment,  and  still  remain  wliollj  unpaid. 
The  bank  sent  the  bonds  of  the  railroad  company  to  the 
city  of  New  York,  with  directions  to  have  them  sold  at  the 
stock  exchange  in  said  city,  at  public  outcry,  to  the  highest 
bidder,  and  with  directions  to  a  friend,  to  see  that  the  inter- 
ests of  the  bank  were  protected  in  the  sale.  Upon  due  no- 
tice to  the  railroad  company,  the  bonds  were  sold  as  direc- 
ted, and  the  whole  of  Uiem  were  bid  in  for  the  bank,  at  the 
sum  of  $6,477  86. 

This  suit  is  brought  by  the  bank,  to  recover  of  the  rail, 
road  company,  the  balance  due  on  the  said  acceptances,  de- 
deducting  the  amount  realized  by  the  sale  of  the  bonds* 
Upon  this  agreed  statement  of  facts,  the  district  court 
was  called  upon  to  decide  as  to  the  validity  of  the  sale  of 
the  bonds,  and,  according  as  it  might  be  of  opinion,  to  ren- 
der judgment  for  the  whole  amount  due  on  said  acceptan- 
ces, or  for  such  sum  as  might  be  due  thereon,  deducting  the 
sum  realized  by  the  plaintiff  from  the  sale  of  the  bonds. 
The  district  court  was  of  opinion,  that  the  sale  of  the  bonds 
was  valid,  and  vested  the  title  thereto  in  the  bank,  and  ren- 
dered judgment  accordingly  for  the  plaintiff,  for  $16,818  0(\ 
from  which  the  defendant  appeals. 

Piatt  Smithy  tor  the  appellant,  cited  Middlesex  Bank  v. 
JUinott,  4  Mete.,  329 ;  1  Pars,  on  Cont.,  601 ;  1  Story's  Eq., 
sees.  308,  322;  Wilson  v.  ZitOey  2  Comst.,  443. 

Samtielsy  AUison  <6  Cranky  for  the  appellee.  [The  re- 
porter found  no  brief  of  the  counsel  tor  appellee,  upon  the 
files.] 

Stockton,  J. — For  the  railroad  company,  it  is  contended 
that  the  purchase  of  the  bonds  by  the  bank,  was  illegal  and 
unauthorized,  and  that  the  title  did  not  pass  by  the  sale,  but 
remains  in  the  railroad  company,  subject  to  the  original  agree- 
ment between  the  parties.    For  the  bank,  it  is  contended 
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that  the  title  of  the  bonds  became  absolute  in  the  bank  by 
the  purchase. 

There  can  be  no  doubt  of  the  power  and  authority  of  the 
plaintiff  to  sell  the  bonds  of  the  railroad  company,  for  the 
payment  of  the  debt ;  and  a  sale  to  a  third  person,  would 
have  passed  the  property.  But,  as  was  held  in  the  case  of 
the  Middlesex  Bank  v.  Minott^  4  Mete,  326,  the  bank  could 
not  itself  become  the  purchaser ;  and  nothing  passed  by  the 
form  of  a  sale  at  auction,  in  which  the  bonds  were  bid  in  by 
the  plaintiflF.  They  must  be  considered  as  still  held  by  the 
bank,  under  its  original  title,  as  collateral  security  for  the 
money  borrowed  by  the  railroad  company. 

The  relations  existing  between  the  trustee  and  cestui  qiis 
trusty  and,  as  resulting  therefrom,  the  principles  establish- 
ing the  rights  of  the  parties  in  this  case,  have  been  very 
fully  examined  by  Chancellob  Kent,  in  Davone  v.  Fan- 
ning^  2  Johns.  Ch.,  258,  in  which  it  is  held,  that  if  a  trus- 
tee, acting  for  others,  sells  an  estate,  and  becomes  himself 
the  purchaser,  the  cestui  que  trust  is  entitled,  in  a  court  of 
equity,  to  set  aside  the  purchase,  and  have  the  property  re- 
exposed  to  sale.  And  whether  the  cestui  que  trust  be  an  in- 
fent  or  an  adult,  and  whether  the  sale  be  public  or  private, 
the  trustee  is  equally  disabled  from  becoming  a  purchaser 
of  the  trust  estate.  However  innocent,  says  the  Chancellor, 
the  purchaser  may  be  in  the  given  case,  it  is  poisonous  in 
its  consequences.  The  cestui  que  trust  is  not  bound  to 
prove,  nor  is  the  court  bound  to  judge,  that  the  trustee  has 
made  a  bargain  advantageous  to  himself*  The  fact  may 
be  so,  and  the  party  not  have  it  in  his  power  to  show  it. 
There  may  be  fraud,  and  the  party  not  able  to  prove  it.  It 
is  to  guard  against  tliis  uncertainty  and  hazard  of  abuse, 
and  to  remove  the  trustee  from  temptation,  that  the  rule 
does,  and  will,  permit  the  cestui  que  trust  to  come,  at  his 
own  option,  and  without  showing  actual  injury,  insist  upon 
having  the  experiment  of  another  sale.  1  Story's  £q.,  sec. 
322 ;  Story  on  Bailments,  sec.  319  ;  1  Pars,  on  Cont,  602. 
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The  judgment  of  the  district  court  will  be  reversed,  and 
the  cause  remanded,  with  directions  to  enter  judgment  for 
the  amount  due  the  plaintiff  on  the  acceptances ;  and  the  far- 
ther judgment  that  the  plaintiff  holds  the  bonds  of  the  rail- 
road company,  under  the  original  agreement  of  the  parties, 
as  collateral  security  for  the  payment  of  the  amount  bor- 
rowed by  the  company — ^the  purchase  of  the  said  bonds  by 
the  plaintiff  being  held  invaUd. 

Judgment  reversed. 


Skell  v.  Kimmell. 


Where  in  an  action  on  a  promiasorj  note,  as  follows :  $181  86.  Twelve 
months  after  date,  we,  or  either  of  us,  promise  to  pay  8.  &  B.,  or  order, 
one  hundred  and  eighty-one  dollars  and  eighty-six  cents,  for  value  re- 
ceived, to  draw  ten  per  cent,  interest  from  date,  if  not  punctually  paid. 
February  10,  1857,"  in  which  the  defendants  pleaded  usury,  the  plaintiff 
called  one  of  the  defendants  as  a  witness,  who  testified  that  in  February, 
1857,  he  executed  a  note  to  plaintiffs — he  thought  about  the  1st  of  Feb- 
ruary, but  would  say  about  the  4th,  5th,  6th,  7th  or  8th — for  the  sum  of 
$180  and  some  cents,  or  for  $181  and  some  cents — he  thought  it  was 
eighty  cents  ;  that  one  M.  signed  the  same  as  surety ;  that  it  was  given 
for  $100,  and  a  note  of  his  own  for  $29  80  ;  that  the  words  did  not  con- 
tain any  words  relating  to  prompt  payment — did  not  draw  ten  per  cent, 
interest — nor  was  there  a  promise  to  pay  interest ;  that  if  there  was,  he 
thought  he  should  remember  it ;  that  he  owed  no  other  note  to  S.  k  B.; 
and  that  the  note  was  payable  in  one  year  from  date ;  and  where  the 
court  held  that  the  evidence  failed  to  establish  the  identity  of  the  note 
and  rendered  judgment  for  the  plaintiff  for  the  amount  of  the  note  sued 
on  ;  Held,  That  the  note  was  sufficiently  identified,  and  that  the  finding 
of  the  court  was  erroneous. 

Where  a  cause  is  tried  by  the  court,  without  a  jury,  and  the  finding  of  the 
court  is  in  writing,  and  all  the  testimony  is  set  out  in  the  record,  the  ap- 
pellate court  may  review  the  finding  of  the  court  below,  in  like  manner 
as  it  may  re-examine  the  verdict  of  a  jury,  on  a  motion  to  set  aside  the 

'Verdict,  on  the  ground  that  it  is  not  supported  by  the  evidence. 

Where  a  cause  is  tried  by  the  court,  without  a  jury,  and  the  finding  of  the 
«ourt  is  reduced  to  writing,  and  all  the  testimony,  with  the  exceptions  of 
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the  partj  complaining,  is  set  out  in  the  record — all  of  which  is  signed 
bj  the  judge  who  tried  the  cause,  the  paper  is  to  be  treated  as  a  bill  of 
exceptions. 

Appeal  from  the   Webster  District  Court. 
Tuesday,  April  12. 

An  action  on  a  promissory  note,  which  read  as  follows : 
"  $181  86.  Twelve  months  after  date,  we,  or  either  of  us, 
promise  to  pay  Snell  &  Butterworth,  or  order,  one  hundred 
and  eighty-one  86-100  dollars  for  value  received,  to  draw 
ten  per  cent,  interest  from  date,  if  not  punctually  paid. 
February,  10, 1857,"  to  which  the  defendant  filed  a  plea  of 
usury.  The  cause  was  tried  by  the  court,  and  the  only  evi- 
dence offered  was  the  testimony  of  Kimmell  himself,  who, 
the  record  says,  was  called  by  the  plaintiffs.  Kimmell  tes- 
tified that  in  February,  1857,  he  executed  a  note  to  the 
plaintiffs  —  he  thought  about  the  first  of  February,  but 
would  say  about  the  4:th,  5th,  6th  or  8th — for  the  sum  of 
$181,  and  some  cents,  or  for  $181,  and  some  cents — he 
thought  it  was  eighty  cents ;  that  one  W.  N.  Messervey  sign- 
ed the  same  as  surety ;  that  it  was  given  for  one  hundred 
dollars,  and  a  note  of  his  own  for  $29  80 ;  that  the  note  did 
not  contain  any  words  of  (relating  to)  prompt  payment — 
did  not  draw  ten  per  cent,  interest — nor  was  there  a  prom- 
ise to  pay  interest ;  that  if  there  was,  he  thought  he 
should  remember  it;  that  he  owed  no  other  note  to  Snell 
&  Butterworth ;  and  that  the  note  was  payable  in  one  year 
from  date. 

The  finding  of  the  court  is  in  writing,  and  all  the  testi- 
mony is  set  forth.  The  court  was  of  opinion  that  the  evi- 
dence failed  to  establish  the  identity  of  the  note,  satisfacto- 
rily, and  rendered  judgment  for  the  plaintiffs. 

HuU  <fe  DennisoTij  for  the  appellant. 

J,  A.  Kasson  and  D.  0.  Fincki  for  the  appellee. 
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Woodward,  J. —  We  readily  concur  in  the  opinion,  that 
the  finding  should  have  been  in  favor  of  the  defendant.  It 
is  true,  that  in  some  important  points,  the  testimony  fails 
to  describe  the  note,  as  in  relation  to  the  interest  and  the 
prompt  payment ;  but,  on  the  other  hand,  in  several  materi- 
al matters,  it  is  strictly  correct,  or  very  nearly  so.  Thus,  it 
comes  within  the  days  of  the  date,  and  within  six  cents  of 
the  amount;  and  the  witness  did  not  name  his  date  or  sum 
with  a  profession  of  certainty.  Then,  he  was  correct  in  the 
time  when  it  became  due,  and  the  most  important  item  was, 
that  he  owed  the  plaintiff  no  other  note.  This  determines 
the  question,  for  on  this  he  would  be  informed.  If  he  is  to 
be  believed,  this  settles  it,  and  his  veracity  is  not  ques- 
tioned. 

This  court  may  review  the  finding  of  the  court  below,  in 
like  manner  as  they  may  re-examine  the  verdict  of  a  jury, 
but  the  entire  evidence  must  be  brought  up.  In  this  case, 
it  is  so.  This  takes  the  place  of  a  motion  to  set  aside  the 
verdict  of  a  jury,  for  the  reason  that  it  is  not  supported  by 
the  evidence. 

The  plaintiff  further  objects  that  there  is  no  motion  for  a 
new  trial,  nor  bill  of  exceptions.  It  is  true  that  there  is  no 
such  motion.  But  it  is  difficult  to  avoid  regarding  the  pa- 
per signed  by  the  judge,  as  answering  the  purpose  of  a  bill 
of  exceptions.  It  contains  the  submission  of  the  cause  to 
the  court,  the  entire  evidence,  and  the  finding  of  the  court ; 
and  to  this  the  defendants  except,  the  exception  is  allowed, 
and  it  is  signed  by  the  judge.  Although  not  in  the  form 
usually  assumed  by  a  bill  of  exceptions,  we  find  it  difficult 
not  to  give  it  the  effect  of  one.  The  defendants  are,  there- 
fore, fairly  in  this  court ;  and  though  unwilling  to  set  aside 
a  finding,  where  it  can  justly  be  supported,  we  concur, 
without  hesitation,  in  thinking  it  erroneous. 

The  judgment  will,  therefore,  be  reversed,  and  the  cause 
isremandedforthecourtto  take  the  proper  course  for  enfor- 
cing the  law  relating  to  usury. 
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j^J    ^  Snell  v.  Eckeeson. 


Where  in  a  suit  commenced  by  attachment,  the  petition  was  addressed  to 
the  district  court  of  the  proper  countj,  and  the  affidavit  for  the  writ  at- 
tached to  the  petition  was  signed  by  the  affiant,  and  certified  as  follows  : 
'^  Sabscribed  and  sworn  to  before  me,  this  26th  day  of  February,  1858, 
H.  B.  M.,  J.  P.;"  and  where  it  was  urged  that  it  did  not  appear  wkere 
the  affidavit  was  made ;  ffeldj  I.  That  the  presumption  was,  that  the 
justice  administered  the  oath  within  the  proper  county ;  2.  That  the 
failure  to  set  out  more  definitely  the  county  and  state  where  the  oath 
was  administered,  was  an  omission  which  could  not  materially  prejudice 
the  appellant. 

A  party  cannot  be  made  liable  for  money  paid  to  his  use,  unless  his  request 
to  pay  the  money,  is  proved  by  other  evidence  than  that  furnished  by  the 
books  of  the  plaintiff. 

Where  in  an  action  to  recover  for  goods,  wares  and  merchandise,  sold  to 
defendant,  and  for  money  paid  for  him  to  the  firm  of  H.  k  Co.,  the  plain- 
tiff offered  in  evidence  his  book  of  original  entries,  to  show  the  payment 
to  H.  &  Co.,  which  book  contained  an  item  as  follows  ,  "  May  17, 1857. 
To  amount  paid  H.  &  Co.  $45  35 ;"  and  then  offered  the  books  of  H.  k 
Co.,  without  any  proof  of  authority  by  defendant  to  plaintiff  to  pay  the 
same  ;  and  where  the  defendant  objected  to  the  admission  of  the  books 
of  H.  k  Co.,  without  first  showing  some  authority  to  plaintiff  to  pay  the 
same,  or  an  assignment  of  the  account,  in  some  other  manner  than  the 
charge  on  the  plaintiff's  books,  which  objection  was  overruled,  and  the 
evidence  admitted ;  ffeldf  That  the  court  erred  in  admitting  the  evidence. 

Appeal  from  the  Hamilton  DUtrict  Court. 

Tuesday,  Apbil  12. 

Plaintiffs  brought  their  action  to  recover  for  goods, 
wares  and  merchandise  sold  to  defendant,  and  for  an 
amount  paid  for  him  to  the  firm  of  Hancock  &  Co.,  as  shown 
by  bill  of  particulars  annexed.  The  bill  of  particulars  con- 
tains a  number  of  items,  the  last  one  being  "  May  17, 1867. 
To  amount  paid  Hancock  &  Co.,  $45,35."  The  defendant 
answered,  denying  all  the  matter  contained  in  the  petition  ; 
denying  any  indebtedness  to  Hancock  &  Co.,  and  any  pay- 
ment to  them  by  plaintiffs,  or  if  made,  that  it  was  without 
his  knowledge,  authority  or  request.    An  attachment  was 
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issued,  and  motion  made  to  dissolve  the  same,  which  was 
overruled.  The  questions  made  in  this  court,  relate  to  the 
motion  to  dissolve,  and  the  introduction  of  certain  books  of 
account,  to  prove  the  item  of  $45  35.  Judgment  for  plain- 
tiff and  defendant  appeals. 

HuU  &  DennUon^  for  the  appellant. 

J.  A.  Eas8on  and  J).  O.  Finch^  for  the  appellee. 

Wright,  C.  J. — The  objection  made  to  the  affidavit  for 
the  attachment,  so  far  as  urged  in  argument,  is,  that  it  does 
not  appear  that  the  justice  before  whom  the  petition  was 
sworn  to,  was  an  officer  within  this  state,  nor  does  it  appear 
where  the  affidavit  was  made.  The  first  part  of  this  objec- 
tion was  not  made  in  the  court  below,  and  is,  theretbre,  not 
considered  here. 

The  affidavit  attached  to  the  petition,  is  signed,  and  then 
follows  these  words :  '^  Subscribed  and  sworn  to  before  me 
this  26th  day  of  February,  1858.  H.  B.  Martin,  J.  P." 
The  petition  is  entitled,  and  directed  to  the  district  court  of 
Hamilton  county,  Iowa,  and  all  the  pi'oceedings  run  in  the 
name  of  said  state.  The  presumption  is,  tliat  the  justice 
administered  the  oath  within  the  proper  county.  Code  sec- 
tion 2512.  The  failure  to  set  out  more  definitely,  the  coun- 
ty and  state  where  the  oath  was  administered,  was  an  omis- 
sion which  could  not,  under  the  circumstances,  be  so  mate- 
rial as  to  prejudice  the  appellant,  and  was  therefore  proper- 
ly disregarded.     Section  1758. 

The  bill  of  exceptions  recites,  that  plaintiffij  *'  offered  in 
evidence  his  book  of  original  entries,  to  show  the  payment 
of  the  account  to  Hancock  &  Co.,  for  the  defendant,  and 
then  offered  the  books  of  Hancock  &  Co.,  without  any 
proof  of  authority  by  defendant  to  plaintiffs,  to  pay  the 
same,  except  the  charge  of  money  paid  on  the  books  of 
plaintiffs,  and  defendant  objected  to  the  admission  of  the 
books  of  H.  &  Co.,  without  first  showing  some  authority  to 
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plaintiffs  to  pay  said  indebtedness,  or  an  assignment  of  the 
account,  in  some  other  manner  than  the  charge  on  the  plain- 
tiffs' books."  The  objection  was  overruled,  and  the  evidence 
admitted. 

Defendant  could  not  be  made  liable  in  this  action,  for  the 
item  of  $45  35,  unless  his  request  to  plaintiffs  to  pay  the 
same,  was  proved  by  other  evidence  than  that  furnished  by 
the  books.  2  Smith's  Lead.  Cases,  349, 372 ;  1  Greenl.  Ev., 
section  118,  note  1 ;  Hagfje  v.  Veitha^  ante  163 ;  Young  v. 
Jones^  ante  219;  Sloan  v.  Ault^  ante  229.  In  receiving 
such  evidence,  therefore,  the  court  erred,  and  the  judgment 
is  reversed. 


Gakvin  V,  Wells. 

The  supreme  court  cannot  take  judicial  notice  of  the  provisions  of  a  city 
ordinance. 

In  the  appeUate  court,  the  presumption  is  in  favor  of  the  correctness  of  the 
decision  of  the  district  court.  If  there  was  error  in  the  ruling  made,  the 
party  complaining  should  show  it. 

Where  the  judgment  of  a  justice  of  the  peace  is  reversed  upon  writ  of  er- 
ror, the  cause  should  be  remanded  to  the  justice,  or  a  trial  de  novo  award- 
ed in  the  district  court. 

Appeal  from  the  DeaMoines  District  Court. 

Tuesday,   April  12. 

The  plaintiflF  sued  before  a  justice  of  the  peace,  claiming 
fifty  dollars  for  the  value  of  a  dog,  killed  by  defendant  The 
answer  admits  the  killing  (says,  however,  that  tlie  animal 
killed  was  a  bitch);  that  at  the  time  he  was  the  regularly 
authorized  and  acting  marshal  of  the  city  of  BurUugton, 
and  that  there  was  an  ordinance  in  force  in  said  city  in  re- 
lation to  dogs.    (This  ordinance  is  referred  to  as  being 
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found  on  page  56  of  the  revised  ordinances  of  said  city, 
and  in  no  other  manner.)  The  answer  also  states,  that  be- 
fore the  killing,  defendant  had  conformed  to  all  the  require- 
ments of  said  ordinance;  that  the  animal  was  subject  to  the 
tax  specified  in  tlie  ordinance ;  and  that  he  had  demanded 
tliis  tax,  and  payment  of  the  same  had  been  refused  by  de- 
fendant. To  this  answer  there  was  a  demurrer,  for  the  fol- 
lowing reasons: 

Fird.  Because  the  city  had  no  power  to  authorize  such 
killing. 

Second.  That  the  ordinance  does  not  provide  that  the  own- 
er, whose  dog  is  killed,  shall  not  be  indemnified. 

Third.  That  said  ordinance  is  unconstitutional  and  void. 

This  demurrer  was  sustained  by  the  justice,  and  the  bause 
taken  to  the  district  court  upon  writ  of  error.  That  court 
reversed  the  decision  of  the  justice,  and  rendered  judg- 
ment against  plaintiff,  for  tlie  costs  in  both  courts,  and  di- 
rected that  defendant  go  hence  without  day.  Plaintiff  ap- 
peals. 

C  Ben  Darwin^  for  the  appellant. 

Starr  dk  Phelps^  for  tlie  appellee. 

Wbight,  C.  J. — The  errors  assigned  are:  1.  For  revers- 
ing the  judgment  of  the  justice,  &c. ;  2.  In  rendering  final 
judgment  and  dismissing  the  cause,  instead  of  remanding 
the  same  to  the  justice. 

However  weighty  or  important  the  questions  raised  by  the 
appellant  by  his  demurrer,  may  be,  as  abstract  propositions, 
we  do  not  conceive  it  necessary  to  examine  them,  as  the 
record  stands  in  this  case.  It  will  be  observed  that  there  is 
no  objection  made  to  the  form  of  the  answer,  nor  to  the  fact 
that  the  ordinance  relied  upon,  is  not  properly  made  a  part 
of  the  pleading.  The  points  made  by  the  demurrer,  relate 
to  the  power  of  the  city  to  pass  the  ordinance,  and  its  effect 
upon  the  right  of  the  plaintiff  to  recover,  granting  the  pow- 
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er  to  enact  it.  This  court  cannot  take  judicial  notice  of  the 
provisions  of  the  ordinance,  nor  is  there  anything  in  the 
record  to  inform  us  what,  it  is.  We  cannot,  therefore,  de- 
termine whether  it  is  snch  an  one  as  the  city  had  the  power 
to  pass,  nor  its  effects  upon  the  plaintiff's  right  to  recover, 
if  defendant  acted  under  it  as  marshal,  in  killing  the  dog. 
Had  the  objection  been  made,  that  the  answer  should  have 
set  forth  the  ordinance,  and  thus  contained  that  npon  which 
the  defendant  relied  tor  his  justification,  a  different  ques- 
tion would  have  been  presented.  The  presumption  is,  tliat 
the  district  court  decided  correctly,  and  that  it  either  did 
not  have  this  ordinance  before  it,  and  hence  was  unable  to 
determine  whether  it  was  obnoxious  to  the  objections  made, 
or  that  being  properly  brought  to  its  attention,  it  was  found 
not  liable  to  the  objections.  If  there  was  error  in  the  rul- 
ing made,  tlie  party  complaining  should  show  it.  Tliere  is 
nothing  in  the  record  to  repel  the  presumption  of  the  cor- 
rectness of  the  decision.  Conboy  v.  Iowa  City^  2  Iowa,  90. 
The  court  erred  in  dismissing  plaintiff's  action,  upon 
overruling  the  demurrer  to  the  answer.  The  cause  should 
liave  been  remanded  to  the  justice,  or  a  trial  de  novo  award- 
ed in  the  district  court.  The  judgment  should  have  been 
substantially  respondent  ovMer.  For  this  error,  the  judg- 
ment is  reversed. 


104  ^  The  State  of  Iowa  v.  Callendine. 

f  no  730 

8  288  Where  a  party  is  pat  upon  trial  for  a  criminal  offense,  it  is  not  within  the 

iSLi^l  scope  of  the  authority  of  either  the  attorney  for  the  state,  or  of  the 

court,  to  take  the  case  from  the  jury,  of  their  own  arbitrary  will,  and 
without  a  peremptory  and  controlling  cause,  and  again  hold  him  to  trial 
on  the  same  charge,  although  it  be  newly  presented ;  and  such  a  pro- 
ceeding amounts  to  an  acquittal,  and  may  be  pleaded  as  such. 
A  party  accused  with  crime,  has  rights  which  the  law  recognises  and  pro- 
tects, and  the  constitutional  command  that  a  person  shall  not  be  twice 
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put  upon  trial  for  the  same  offense,  cannot  be  trifled  with,  and  is  not 
subject  to  the  arbitrary  will  of  either  the  public  prosecutor  or  the 
court. 

To  permit  either  the  court,  or  the  attorney  for  the  state,  to  stop  a  crimi- 
nal trial;  and  bind  over  or  commit  the  accused,  to  answer  to  the  same 
or  another  indictment,  at  a  future  time,  because  the  testimony  fails,  or 
a  witness  is  wanting,  in  consequence  of  his  name  not  being  upon  the  in- 
dictment, would  be  trifling  with  the  accused  to  a  degree  which  cannot 
be  tolerated. 

The  provisions  of  chapter  176  of  the  Code,  do  not  extend  the  powers  of 
the  court  so  far  as  to  permit  the  court  to  arrest  a  criminal  trial,  and 
discharge  the  jury,  because  of  the  exclusion  of  a  witness,  and  to  hold 
the  defendant  to  answer  to  a  subsequent  indictment  for  the  same  offense. 

Where  to  an  indictment  for  having  in  his  possession  forged  and  counter- 
feit bank  bills,  with  intent  to  defraud,  knowing  them  to  be  counterfeit, 
the  defendant  filed  a  special  plea,  averring  that  at  a  former  term  of  the 
court,  he  was  legally  and  regularly  indicted  for  the  same  ofiense ;  that 
he  pleaded  to  the  indictment,  and  issue  was  joined  thereon  ;  that  a  jury 
was  regularly  impanneled  and  sworn,  and  the  trial  progressed  to  the 
examination  of  one  K.  and  one  M.,  as  witnesses  on  the  part  of  the  state, 
when,  on  motion  of  the  court,  the  indictment  was  dismissed,  and  the 
defendant  discharged  from  the  same ;  and  that  said  proceedings  were  a 
bar  to  further  proceedings  against  him  on  the  present  indictment,  to 
which  plea*  a  demurrer  was  sustained  by  the  court;  ffeld^  That  the  court 
erred  in  sustaining  the  demurrer. 

In  an  indictment  for  having  in  possession  forged  and  counterfeit  bank 
bills,  with  intent  to  defraud,  Ac,  it  is  not  necessary  to  allege  an  intent 
to  defraud  any  particular  person  or  corporation ;  nor  is  it  necessary  to 
aver  a  felonious  or  wilful  intent  to  defraud. 

In  an  indictment  for  having  in  possession  forged  and  counterfeit  bank 
bills,  with  intent  to  defraud,  Ac,  a  copy  of  the  bills  should  be  set  out  in 
the  indictment,  or  a  reason  given  for  not  doing  so. 

Section  2630  of  the  Code,  means  a  bill  purporting  to  be  issued  by  a  com- 
pany or  bank  named,  which  company  or  bank  is,  in  fact,  authorized,  &c. 
and  not  a  bill  purporting  that  the  company  or  bank  is  authorized,  tc. 

Where  an  indictment  for  having  in  possession  forged  and  counterfeit  bank 
bills,  with  intent  to  defhkud,  Ac,  described  the  bills  as  follows :  "  Thir- 
teen false,  &c.,  bank  bills,  numbered  1566,  1559,  1570,  &c.,  purporting 
to  have  been  issued  by  a  corporation  duly  authorized  for  that  purpose 
by  the  state  of  Illinois,  to-wit :  purporting  to  be  bank  bills  of  the  bank  of 
Belleville,  state  of  Illinois,  each  of  said  bank  bills  being  of  the  denomi- 
nation of  two  dollars ; "  Held,  That  the  bills  were  not  sufficiently  de- 
scribed. 

Neither  the  present  nor  the  past  statutes  of  this  state,  dispense  with  the 
leading  requisites  of  indictments. 

Vol.  VIII.— 37 
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Appeal  from  the  DeaMoines  District  Court. 

Wednesday,  Apeil  13. 

At  the  April  term  of  the  district  court,  1858,  the  defend- 
ant was  indicted  for  having  in  his  possession  thirteen  forged 
and  counterfeit  bank  bills,  with  intent  to  defraud,  knowing 
them  to  be  so  counterfeited.  The  defendant  filed  a  motion 
for  a  change  of  venue,  a  motion  to  quash,  and  a  demurrer, 
which  were  successively  overruled ;  and  he  then  filed  a  plea 
of  not  guilty,  and  a  special  plea.  To  the  special  plea  a  de- 
murrer was  filed,  and  sustained  by  the  court.  The  defend- 
ant was  convicted,  and  sentenced  to  the  penitentiary  for  five 
years,  from  which  judgment  he  appeals.  The  other  mate- 
rial facts  are  stated  in  the  opinion  of  the  courf. 

Browning  &  Tracy ^  for  tlie  appellant,  referred  to  Harker 
V.  The  State,  8  Blackf.,  540 ;  Mount  v.  The  State,  U  Ohio, 
292;  Whart  Crim.  Law,  513,  544;  2  Bishop's  Crira.  Law, 
659,  675,  and  note  4 ;  Wright  v.  The  State,  5  Ind.,  597 ; 
Commonwealth  v,  Ctok,  6  Searg.  &  R,  577  ;  United  States 
V,  Shoemaker,  2  McLean,  114. 

C.  Ben  Darwin,  for  the  state,  cited  The  United  States  v. 
Codidge,  2  Gallison,  C.  C,  366. 

Woodward,  J. — ^As  the  last  plea  determines  the  case,  if 
found  true,  and  presents  an  interesting  and  important  ques- 
tion, we  turn  our  first  attention  to  it. 

This  plea  avers,  that  at  the  November  term,  1856,  of  the 
same  court,  he  was  legally  and  regularly  indicted  for  the 
same  oflFense ;  that  he  pleaded  to  the  indictment,  and  issue 
was  joined  thereon ;  that  a  jury  was  regularly  impanneled 
and  sworn,  and  the  trial  progressed  to  the  examination  of 
one  Healy  and  one  McDonald,  as  witnesses  on  the  part  of 
the  state,  when,  on  motion  of  the  court,  the  indictment  was 
dismissed,  and  the  defendant  was  discharged  from  the  same. 
He  makes  profert  of  a  copy  of  the  record,  and  concludes  by 
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averring  that  those  proceedings  are  a  bar  to  further  proceed- 
ings against  him  on  the  present  indictment. 

That  which  purjwrts  to  be  the  record  entry  recites,  tliat 
the  state  proceeded  in  offering  testimony,  when  it  appearing 
that  one  M'Donald  was  the  only  witness  on  the  part  of  the 
state  upon  whom  it  relied,  and  that  his  name  was  not  in- 
dorsed upon  the  indictment,  he  not  having  appeared  before 
the  grand  jury,  and  that  he  was  objected  to  as  a  witness  for 
that  reason ;  thereupon,  by  order  of  the  court,  the  indict- 
ment was  dismissed,  and  the  prisoner  discharged  therefrom, 
but  was  afterwards  held  to  bail  for  the  further  action  of  the 
grand  jury,  which  was  then  in  session.  The  prosecutor  de- 
murred to  this  plea,  and  the  demurrer  was  sustained. 

We  shall  proceed  to  show  that  the  court  erred  in  sustain- 
ing the  demurrer ;  for  the  defendant  being  put  upon  trial 
under  charge  of  a  public  off'ense,  it  is  not  within  the  scope 
of  the  authority,  of  either  the  prosecuting  attorney,  or  of  the 
court,  to  take  the  case  from  the  jury  of  their  own  arbitrary 
will,  and  without  a  peremptory  and  controlling  cause,  and 
again  hold  him  to  trial  on  the  same  charge,  although  it  be 
newly  presented.  Such  a  proceeding  amounts  to  an  acquit- 
tal, and  may  be  pleaded  as  a  bar. 

The  case  of  The  State  v.  Wright,  5  Ind.,  290,  was  the  fol- 
lowing: Tlie  defendant  was  arraigned  and  put  on  trial  on 
a  Saturday,  which  was  the  last  day  of  the  term  in  that 
county,  and  the  court  sat  in  another  county  on  the  next 
Monday.  At  twelve  o'clock  at  night,  the  trial  had  not  come 
to  a  close,  and  the  court  believing  that  they  could  set  no 
longer  in  that  county,  dismissed  the  jury,  and  held  tlie  de- 
fendant to  bail  for  appearance  at  the  next  term.  The  su- 
preme court  held,  that  under  the  circumstances,  the  court 
could  have  continued  to  sit  until  the  conclusion  of  the  trial, 
and  that  there  was  no  necessity  for  dismissing  the  jury  and 
withdrawing  the  case ;  and  held  that  the  defendant  was  en- 
titled to  a  verdict,  and  that  the  proceeding  was  equivalent 
to  an  acquittal. 

The  case  of  The  United  States  v.  Shoemaker^  2  McLean, 


Digitized  by  VjOOQ IC 


292  SUPREME  COURT  CASES  .—1859. 

The  State  of  Iowa  v.  Callendine. 

114r,  points  out  the  true  line  of  distinction  in  regard  to  dis- 
continuing a  criminal  action.  It  is  to  be  remembered  that 
an  accused  has  rights  which  the  law  recognizes  and  protects, 
and  that  the  constitutional  command  that  a  person  shall  not 
be  twice  put  upon  trial,  cannot  be  trifled  with,  and  is  not 
subject  to  the  arbitrary  will  of  either  the  public  attorney  or 
the  court. 

In  the  case  in  McLean,  the  defendant  was  indicted  for 
taking  letters  from  the  mail.  The  jury  was  impanneled, 
and  witnesses  were  sworn,  when  the  prosecuting  attorney 
abandoned  the  prosecution  and  entered  a  nolle  prosequi. 

In  the  consideration  of  the  question  by  the  learned  judge, 
he  considers  that  if  this  power  exists  in  the  prosecutor,  it  is 
subject  to  no  limit,  and  might  be  made  the  means  of  great 
Texation  to  persons  charged  with  crime ;  and  that  it  might 
even  be  used  experimentally  to  draw  out  the  testimony,  and 
see  if  it  were  sufficient,  or  might  be  made  stronger.  He 
says  the  attorney  may  enter  a  nol,  pros,  before  the  trial  is 
entered  upon,  and  it  will  be  no  bar,  but  that  after  plea,  and 
jury  sworn,  or  after  the  evidence  is  in,  he  cannot  do  it. 

Neither  is  it  altogether,  and  at  all  times,  within  the  dis- 
cretion of  the  court  to  stop  the  prosecution,  and  still  hold 
the  accused  to  answer  to  the  same  offense  on  a  future  charge. 
It  may  discharge  the  juiy  under  peculiar  circumstances,  in 
cases  of  necessity,  as  upon  a  sudden  indisposition  of  a  wit- 
ness, a  juror,  or  the  court,  or  a  final  difference  of  opinion 
among  the  jurors;  for,  over  circumstances  of  this  nature, 
neither  the  court,  the  attorney,  nor  the  jjarties,  have  any 
control.  But,  to  warrant  this  course,  tliere  should  be  some 
emergency — some  circumstance  over  which  neither  the  court 
nor  attorney  has  control.  To  permit  either  to  thus  stop  the 
trial,  and  bind  over  or  commit  the  accused  to  answer  to  the 
same,  or  another  indictment,  at  a  future  term,  because  the 
testimony  fails,  or  a  witness  is  wanting  in  consequence  of 
his  name  not  being  upon  the  indictment,  would  be  trifling 
with  the  accused  to  a  degree  which  cannot  be  tolerated. 

But  still  further :    This  case  is  like  that  first  cited  from 
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Indiana,  in  the  circnmstance  that  the  suppoeed  necessity  did 
not  exist.  In  that,  it  was  competent  for  the  court  to  con- 
tinae  the  trial  to  its  close.  In  this,  the  court  supposed  that 
the  witness  could  not  be  sworn,  because  he  had  not  been 
before  the  grand  jury,  and  therefore  his  name  was  not  upon 
the  indictment.  But  this  necessity  did  not  exist.  The  su- 
preme court  of  the  state  had  decided  that,  though  this  may 
have  been  true  under  the  former  law,  it  was  not  so  under 
the  Code,  and  that  such  a  witness  might  be  examined. 
Even  the  species  of  necessity  supposed  did  not  exist  there- 
for, but  the  discharge  arose  merely  from  the  will  of  the 
court. 

It  is  not  considered  of  any  importance  in  tlie  considera- 
tion of  the  question,  that  the  defendant  moved  the  exclusion 
of  the  witness.  Even  supposing  the  ruling  of  the  court  to 
be  correct,  and  that  the  witness  could  not  be  examined,  the 
motion  of  the  defendant  was  but  the  exercise  of  an  ordinary 
legal  right  pertaining  to  every  person  accused,  and  the  ef- 
fect was  but  tlie  familiar  one  of  the  opposite  party  being 
left,  by  the  rejection  of  his  witness,  without  testimony  suf- 
ficient to  support  his  indictment.  The  lefi:al  right  to  object 
to  a  witness,  cannot  be  exercised  under  so  heavy  a  pen- 
alty as  to  be  held,  by  the  success  of  the  motion,  to  a 
new  charge  and  a  new  trial.  And  if  the  result  of  such  an 
attempt  happens  to  be  the  disarming  of  (he  prosecution,  it 
is  but  one  of  those  chances  for  life,  to  which  an  accused  is 
entitled.  If  there  be  a  fault,  it  is  not  on  his  side,  but  on  that 
of  the  prosecution. 

In  the  case  of  Corftnuynwealth  v.  Wade^  17  Pick.,  395,  the 
court  say,  there  was  no  necessity — no  unforeseen  cause  of 
delay — no  accident — no  mistake— no  extraordinary  exigence; 
but  it  was  an  ordinary  case  of  a  good  indictment,  but  a  fail- 
ure in  the  proof. 

In  1  Chit.  Cr.  Law,  631,  it  is  said  that  it  would  be  absurd 
to  suppose,  that  after  the  evidence  is  given,  the  prosecutor 
might  be  allowed  to  withdraw  a  juror,  merely  because  the 
proof  would  not  amount  to  conviction  ;  or  to  allow  a  nol. 
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jpTO%,  because  the  proof  was  not  sufficient  to  convict.  And 
why  would  it  not  be  equally  absurd  to  hold  that  the  judge 
was  authorized  to  discharge  the  jur}%  because  tlie  attorney 
had  omitted  to  call  a  witness  before  the  grand  jury,  and  to 
indorse  his  name — even  supposing  that  necessary — and  still 
mere  when  it  is  not  so.  The  case  is  not  relieved  by  the  fact 
that  the  judge,  and  not  the  attorney,  did  it.  It  is  tlie  occa- 
sion, or  the  cause  upon  which  it  is  done,  that  has  weight,  and 
not  the  officer  by  whom  it  is  done. 

In  The  CinnmonwiaUh  v.  Cook^  6  S.  &  K,  577,  the  court 
held  that  a  discharge  of  the  jury  once  sworn,  in  a  criminal 
case,  was  an  acquittal  of  the  defendant. 

In  the  U.  S.  v.  Perez,  9  Wend.,  579,  (6  Curtis,  194r),  the 
court  hold  this  general  language :  The  law  has  invested 
courts  of  justice  with  the  authority  to  discharge  a  jury 
whenever,  in  their  opinion,  taking  all  the  circumstances  in- 
to consideration,  there  is  a  manifest  necessity  for  the  act,  or 
the  ends  of  public  justice  would  be  defeated.  This  lan- 
guage would  seem  to  leave  it  discretionary,  but  the  case  be- 
fore them  was  only  one  where  the  jury  could  not  agree ; 
and  the  court  say,  further :  "To  be  sure,  the  power  ought 
to  be  used  with  the  greatest  caution,  under  urgent  circum- 
stances, and  for  very  plain  and  obvious  reasons." 

The  preceding  cases  may  be  regarded  as  giving  definite- 
ness  to  the  general  terms  of  the  last  one,  and  a^  exponents 
of  the  "  urgent  circumstances,"  which  will  warrant  the  exer- 
cise of  the  ix)wer. 

The  provisions  of  the  Code,  contained  in  chapter  176,  do 
not  extend  the  power  so  far  as  the  present  case.  Some  of 
the  instances  there  named,  are  such  as  were  previously  recog- 
nised by  the  law ;  and  one  or  two  of  them  are  such  as  must 
stand,  if  at  all,  by  virtue  of  the  statute  alone ; .  but  all  of 
them  are  of  the  nature  of  unforeseen  emergencies.  The 
case  before  us  is  one  of  want  of  forethought — want  of  pro- 
vision ;  and  differs  in  nothing  from  one  in  which  the  pix)se- 
cutor  has  not  summoned  a  certain  witness,  or  in  which  a  wit- 
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ness  i8  objected  to  as  incompetent,  and  the  state  letl  with- 
out testimony. 

Considering,  then,  the  rights  of  one  accused — that  he  is 
entitled  to  a  trial  and  verdict — and  that  he  cannot  be  subject 
to  have  his  trial  cut  short,  on  account  of  a  want  of  prepara- 
tion, or  of  proof,  on  the  part  of  the  state,  and  still  be  held  to 
a  future  trial,  or  to  answer  a  future  indictment,  at  the  con- 
venience, or  the  arbitrary  will,  of  another,  we  are  of  the 
opinion,  that  the  proceedings  operate  as  an  acquittal  of  the 
defendant. 

As  to  the  objection  that  the  plea  does  not  set  up  a  former 
conviction  or  acquittal,  we  need  only  reply,  that  in  the  na- 
ture of  the  case,  the  defendant  cannot  plead  an  acquittJ 
in  form  and  technically,  but  the  facts  are  considered  as 
amounting  to  that,  in  the  cases  which  hold  them  to  consti- 
tute a  discharge.  This  court  is,  therefore,  of  opinion  that 
the  district  court  erred  in  sustaining  the  demurrer  to  this 
plea,  and  in  rejecting  the  evidence  ottered  to  support  it. 

Some  questions  made  by  the  demurrer  of  the  defendant 
to  the  indictment^  and  by  his  motion  to  quash,  call  for  a  por- 
tion of  attention. 

The  first  cause  of  demurrer  is,  that  the  indictment  does 
not  allege  an  intent  to  defraud  any  person  or  corporation. 
The  demurrer  overlooked  section  2927  of  the  Code,  which 
provides  that  a  general  allegation  of  an  intent  to  defraud, 
shall  be  su&cient. 

The  third  cause  of  demurrer  is,  that  the  indictment  does 
not  aver  a  felonious  or  willful  intent  to  defraud.  This  is  a 
case  where  the  words  of  the  statute,  without  the  addition  of 
others,  are  suflicieKt.  That  requires  only  "  an  intent  to  de- 
fraud," and  does  not  require  that  these  should  be  qualified 
by  the  terms  "  willful,"  ur  "  felonious." 

The  fourth  cause  of  demurrer  is,  that  the  indictment  does 
not  set  forth,  nor  sufficiently  describe,  the  bills,  nor  give 
any  reason  for  not  so  doing.  They  are  described  as  "  thir- 
teen false,  &c.,  bank  bills,  numbered  1566, 1559, 1570,  &c., 
purporting  to  have  been  issued  by  a  corporation,  duly  au- 
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thorized  for  that  purpose  by  the  state  of  Illinois,  to-wit : 
purporting  to  be  bank  bills  of  the  bank  of  Belleville,  state 
of  Illinois,  each  of  said  bank  bills  of  the  denomination  of 
two  dollars." 

As  to  that  portion  of  the  indictment  which  is  descriptive, 
it  is  not  certain  that  a  court  can,  from  the  face  of  it,  alone, 
without  a  bill  being  annexed,  determine  whether  they  are 
properly  described.  Calling  them  bank  bills — on  such  a 
bank— of  such  a  denomination — ^is  so  far  descriptive ;  but 
it  is  more  than  doubtful  if  the  numbers  are  so,  without  the 
letter.  In  every  issue  of  bank  bills,  there  are  two  or  more 
bills  of  the  same  number,  and  it  is  the  letter  only  which 
distinguishes  or  identities  them.  The  rest  of  the  descrip> 
tion  relates  to  the  purport  of  them.  The  statute  definition 
is,  a  bank  bill,  issued,  or  purporting  to  be  issued,  by  a  cor- 
poration or  company,  duly  authorized  for  that  purpose  by 
any  state,  &c. 

The  "  purport "  is  that  which  appears  on  the  face  of  an 
instniment.  1  Whart.  Cr.  Law,  sec.  307 ;  3  Whart  Cr. 
Law,  No.  264;  3  Arch.  Cr,  PL  &  Pr.,  586-27.  And 
Wharton  says,  that,  under  this  term,  should  be  given  no 
other  description  than  its  nature,  as  a  bond,  a  bank  bill,  &c. 
But  it  is  usually  intended  to  express  the  substance  and  ef- 
fect, as  appears  from  the  face,  in  distinction  from  "  tenor," 
which  means  a  copy,  or  exactness.  Then,  a  bill  may  pur- 
port to  be  one  of  a  certain  bank,  but  how  can  it  purport 
that  the  bank,  or  corporation,  is  one  authorized  by  the  laws 
of  a  state.  We  will  not  say  that  no  bank  bill  did  ever  pur- 
port this — that  is,  that  the  company  is  duly  authorized  by 
law ;  but  no  such  an  one  has  ever  fallen  under  our  observa- 
tion. The  statute  means  a  bill  purporting  to  be  issued  by 
a  company  (or  bank)  named,  which  company  is,  in  fact,  au- 
thorized, &e.,  and  then  provides,  by  another  section,  that  its 
existence  may  be  proved  by  reputation,  without  producing 
the  charter. 

Now,  upon  the  face  only  of  an  indictment,  a  court  can- 
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not  say  whether  thcf  bills  are  described,  or  whether  they 
purport  that  which  the  law  requires,  in  the  definition  of  the 
offense.  To  do  this,  the  bill  must  be  set  out  And  perhaps 
this  is  one  reason  wluch  gives  force  to  the  other  objection 
contained  in  tliis  cause  of  demurrer. 

The  other  objection  is,  that  the  bills  are  not  set  out,  nor  is 
there  any  reason  given  for  the  omission.  The  books  agree 
in  holding,  that  the  instrument,  in  the  class  of  cases  con- 
nected with  forgery,  must  be  set  out,  or  a  reason  ^ven  for 
not  doing  it.  The  reason  commonly  given  is,  that  the  court 
may  see  that  it  is  one  which  comes  within  the  statute.  But 
this  may  not  be  the  only  one.  1  Whart  Cr.  Law,  sec. 
306 ;  2  lb.,  No.  264 ;  3  Arch.  Cr.  L.,  PI.  &  Pr.,  536. 

Neither  our  present,  nor  the  past,  statutes  of  this  state, 
have  ever  been  held  to  dispense  with  tlie  leading  requisites 
of  indictments.  The  Code,  in  section  2916,  declares  that 
an  indictment  shall  not  be  quashed,  if  (among  other  requis- 
ites), it  set  forth  the  charge  so  clearly  that  the  accused  can 
plead  the  judgment  in  bar,  and  if,  (when  material),  the 
name  of  the  injured  party  be  set  forth,  or  stated  not  to  be 
known  to  the  grand  jury.  These,  and  similar  provisions, 
have  never  been  so  construed  as  to  obviate  the  necessity  of 
the  hitherto  prominent  features  of  a  criminal  charge. 

This  indictment  appears  to  us  to  be  a  very  naked  one. 
It  gives  neither  the  tenor  nor  the  purport  of  the  bills ;  it 
does  not  set  them  out  in  any  manner  or  degree — nor  does  it 
give  the  letters.  When  this  cannot  be  done,  as  when  the 
prosecutor  has  not  possession  of  the  instrument,  a  state- 
ment of  the  fact  excuses,  but  when  he  can  do  it,  as  appears 
in  the  present  case,  it  is  necessary  to  do  it,  that  the  court 
may  judge  of  it,  and  that  the  accused  may  have  the  benefit 
of  it. 

For  these  reasons,  we  are  of  opinion  that  the  demurrer  to 
the  indictment  should  have  been  sustained.     Wherefore,  it 
is  considered  that  there  is  error  in  the  rendition  of  the  judg- 
ment aforesaid,  and  the  same  is  reversed. 
Vol.  VIII.— 38 
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In  an  action  of  trespass,  the  defendants  justified  as  president  and  secre- 
tary of  a  school  district,  and  claimed  that  in  October,  1855,  a  school- 
house  tax  was  assessed  in  said  district  upon  the  property  therein,  in- 
cluding that  of  plaintiff,  and  that  for  the  purpose  of  collecting  said  tax, 
thej  levied  upon  and  sold  the  property.  For  the  purpose  of  proving 
the  assessment,  the  defendants  offered  to  prove,  by  competent  witnesses, 
the  loss  of  certain  records  belonging  to  said  district,  in  1856,  and  then 
to  prove  the  contents  of  said  records.  The  witnesses,  in  speaking  of 
the  records,  described  them  as  being  kept  on  half  sheets  and  quarto 
sheets  of  paper,  not  bound  in  book  form.  To  all  this  testimony  the 
plaintiff  objected,  for  the  reason  that  the  evidence  did  not  show  such  & 
record  as  a  school  district  was  required  to  keep,  and  that  the  existence 
and  contents  of  a  public  record  could  not  be  proved  by  parol;  Held^  That 
the  evidence  was  admissible. 

After  proof  of  the  loss  of  a  record,  its  contents  may  be  proved,  like  any 
other  documents,  by  secondary  evidence. 

Where  the  original  record  is  lost,  and  a  copy  can  be  produced,  the  copy 
is  better  than  parol  evidence  of  its  contents,  and  its  production  should 
be  required;  but  if  the  existence  of  better  evidence  is  not  disclosed, 
then  the  contents  may  be  proved  by  parol. 

Section  1126  of  the  Code  is  but  directory ;  and  the  failure  of  the  secretary 
of  a  board  of  directors  of  a  school  district,  to  record  all  the  proceed- 
ings of  the  board,  and  of  the  district  meetings,  in  separate  books,  to  be 
kept  for  that  purpose,  or  a  record  of  them  upon  loose  sheets  of  paper, 
instead  of  a  bound  book,  will  not  render  the  proceedings  of  the  board 
or  district  void,  nor  make  persons  subsequently  in  office  liable  for  the 
failure  of  their  predecessors  to  comply  with  a  directory  provision  of  the 
statute. 

Where  in  an  action  of  trespass,  in  which  the  defendants  justified  as 
school  officers,  and  after  they  had  established  the  contents  of  a  lost 
record  of  the  school  district,  showing  that  a  school-house  tax  had  been 
levied  in  the  district  in  1855,  the  defendants  offered  in  evidence  a  paper 
in  the  hand-writing  of  the  secretary  of  the  district,  (but  whether  in 
that  of  one  of  the  defendants,  did  not  appear,)  showing  the  amount  of 
tax  due  from  the  several  citizens  of  the  district,  containing  the  names 
of  the  plaintiffs  and  others,  with  memorandums  as  to  who  had  paid, 
which  paper,  the  bill  of  exceptions  states,  was  the  only  written  evi- 
dence remaining  of  the  tax  list  of  1855,  to  which  evidence  the  plaintiff 
objected ;  ITeldy  That  if  the  paper  offered  in  evidence,  was  a  copy  of  the 
assessment-roll  provided  for  in  section  1130  of  the  Code,  or  one  of  the 
list  posted  up,  as  provided  for  in  that  section,  it  was  properly  admitted 
in  evidence. 
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Where  there  is  a  failure  to  collect  a  school-house  tax  during  the  year  in 
which  it  is  levied,  the  power  and  authority  conferred  by  the  warrant 
does  not  expire  with  the  year,  where  the  tax  is  levied  upon  personal 
property,  and  not  upon  real  estate ;  and  if  the  warrant  thus  issued  shall 
be  lost,  it  may  be  supplied  by  a  new  one,  and  the  right  and  power  of 
the  secretary  of  the  district  to  collect  the  taxes,  is  none  the  less  clear  or 
effective,  than  if  the  old  warrant  was  still  in  existence  and  produced ; 
nor  is  such  warrant  authority  to  the  person  in  office,  at  the  time  of  its 
issue,  alone,  but  it  protects  equally  his  successor. 

And  in  such  a  case,  though  no  second  warrant  should  issue,  if  the  officer 
can  show  that  one  was  issued,  and  establish  its  loss,  he  may  protect 
himself  by  proving  its  contents. 

Wherein  an  action  of  trespass,  in  which  the  defendants  justified  the  ta- 
king and  sale  of  the  property,  as  school  officers,  in  payment  of  a  school- 
house  tax,  it  appeared  that  the  tax  was  voted  by  the  district  in  October, 
1855,  and  duly  advertised;  that  the  records  were  lost  in  1856 ;  and  that 
in  June,  1857,  the  president  of  the  district,  one  of  the  defendants,  is- 
sued his  warrant  to  the  secretary,  the  other  defendant,  authorising  and 
commanding  him  to  collect  the  taxes  so  levied  and  advertised,  and  also 
a  list  advertised  in  December,  1856,  under  which  warrant  the  property 
was  sold ;  and  where  the  defendants  offered  the  said  warrants  in  evi- 
dence, to  which  the  plaintiff  objected,  for  the  reason  that  it  purports  to 
be  issued  in  June,  1857,  directing  the  collection  of  taxes  levied  in  1855, 
the  record  of  the  levy  having  been  lost  before  the  issuing  of  the  said 
warrant;  Ueld^  That  the  evidence  was  admissible. 

In  an  action  of  trespass  against  the  officers  of  a  school  district,  for  the 
taking  and  sale  of  personal  property,  in  payment  of  a  school-house  tax, 
the  defendants  may  offer  in  evidence,  a  bond  for  the  delivery  of  the 
property  executed  by  the  plaintiff. 

Appeal  from  the  Keokuk  D^istrict  Court 

Wednesday,  April  13. 

Plaintiff  sues  in  trespass,  for  the  value  of  a  horse.  De- 
fendants admit  the  taking  by  one  of  thera,  and  justify  as 
school  officers,  for  that  the  said  horse  was  levied  upon  and 
sold,  to  satisfy  a  school-house  tax  assessed  against  said 
plaintiff,  lieplieation  denying  the  authority  or  power  of 
defendants  to  make  the  seizure.  There  was  a  trial  by  the 
court;  judgment  for  defendants,  and  plaintiff  appeals. 
The  other  material  facts  are  stated  in  the  opinion  of  the 
court. 
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G.  Wilkinson  and  J.  M,  Casey ^  for  the  appellant. 
No  appearance  for  the  appellees. 

"Wright,  C.  J. — The  questions  made  in  this  case,  relate 
alone  to  the  admission  of  certain  testimony. 

Reed  was  the  president,  and  Griflfen  was  the  secretary, 
of  school  district  number  four,  Washington  township,  Keo- 
kuk county,  and  were  elected  and  qualified  in  1857.  They 
claim  that  in  October,  1855,  a  school-house  tax  was  assess- 
ed in  said  district,  upon  the  property  therein,  including  that 
of  plaintifi';  and  that  for  the  purpose  of  collecting  said 
tax,  they  levied  upon  and  sold  his  horse,  and  that  this  is 
the  trespass  of  which  he  complains. 

For  the  purpose  of  proving  said  assessment,  defendants 
proposed  to  prove  by  competent  witnesses,  the  loss  of  cer- 
tain records  belonging  to  said  district,  in  1856.  Such  loss 
being  fully  established,  defendants  then  proposed  to  prove 
the  contents  of  said  records.  The  witnesses,  in  speaking 
of  said  records,  described  them  as  being  kept  on  half  sheets 
and  quarter  sheets  of  paper,  not  bound  in  book  form.  To 
all  this  testimony,  plaintiff  objected,  for  the  reason  that 
this  was  not  such  a  record  as  a  school  district  was  bound 
to  keep,  and  that  the  existence  and  contents  of  a  public 
record,  could  not  be  proved  by  parol. 

The  question  would  not  seem  to  admit  of  a  reasonable 
doubt.  The  existence  and  contents  of  an  ancient  record, 
when  lost,  may,  under  some  circumstances,  be  presumed. 
Whether  ancient  or  recent,  after  proof  of  the  loss,  its  con- 
tents may  bo  proved  like  any  other  document,  by  seconda- 
ry evidence.  Where  the  original  is  lost,  and  a  copy  can 
be  produced,  of  course  this  would  be  better  than  parol  ev- 
idence of  the  contents,  and  its  production  should  be  requir- 
ed. If  the  existence  of  other  and  better  evidence  is  not 
disclosed,  then  the  contents  may  be  proved  by  parol.  1 
Greenleaf  8  Ev.,  sec.  84,  note  2,  509.    In  SUxMridge  v. 
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Stoekbridffey  12  Mass.,  400,  it  was  held  that  tlie  incorpora- 
tion of  a  town,  might  be  proved  by  parol.  Records  gen- 
erally, it  is  said,  are  to  be  proved  by  inspection,  or  by  cop- 
ies properly  authenticated,  but  if  there  be  sufficient  proof 
of  the  loss  or  destruction  of  a  record,  much  inferior  evi- 
dence of  its  contents  may  be  admitted,  and  it  cannot  be 
doubted  that  parol  evidence  is  competent  to  prove  the  ex- 
istence and  loss  of  a  record.     1  Starkie  s  Ev.,  355. 

The  contents  of  the  lost  record  being  established,  and  it 
being  thus  shown  that  a  tax  had  been  levied  in  October, 
1855,  defendants  oflfered  a  paper  which  was  in  the  hand- 
writing of  tlie  secretary  of  the  district,  (but  whether  of  one 
of  these  defendants,  does  not  appear),  showing  the  amount 
due  from  the  several  citizens  of  said  district,  with  memo- 
randums as  to  who  had  paid.  This  paper  contains  the 
name  of  the  plaintiff,  with  others,  and  the  amount  of  tax 
opposite  his  name,  as  stated  in  the  answer,  which  appears 
to  be  unpaid..  The  bill  of  exceptions  states  that  this  was 
the  only  written  evidence  remaining  of  the  tax  list  of  1855. 
Plaintiff  objected  to  the  introduction  of  this  paper,  but  up- 
on what  ground,  is  not  stated.  The  objection  was  over- 
ruled, and  he  excepted.  This  list  is  spoken  of  in  the  as- 
signment of  errors  and  agreement,  as  that  advertised  by 
the  secretary,  and  we  suppose  it  to  be  the  one  required  by 
section  1130  of  the  Code.  This  section  makes  it  the  duty 
of  the  secretary,  to  obtain  a  transcript  of  the  last  assess- 
ment roll  of  the  county,  adding  thereto  any  taxable  prop- 
erty therein  omitted,  and  to  post  up  a  list  of  the  persons 
taxed,  at  three  or  more  places  in  the  district,  with  the 
amount  due  from  each,  set  opposite  tlieir  respective  names. 
If  the  writing  offered  was  this  transcript,  or  one  of  the  list 
so  posted  up,  there  can  be  no  reasonable  doubt  as  to  its  ad- 
missibility. If  the  defendants  could  prove  any  portion  of 
the  record  relied  on,  by  the  record  itself,  or  by  copies,  they 
would  certainly  have  a  right,  and  it  would  be  their  duty,  to 
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do  80.  A  part  might  be  proved  by  parol,  and  a  part  by 
higher,  or  primary,  evidence. 

And  before  leaving  this  point  in  the  case,  we  will  notice 
an  objection  made  by  the  plaintiff,  and  which,  appropriate- 
ly, should  have  been  considered,  when  disposing  of  the 
first  point  in  the  case.  We  allnde  to  the  manner  of  keep- 
ing the  records  by  the  school  officers — it  being  shown  that 
they  were  kept  upon  separate  pieces  of  paper,  some  half, 
and  some  quarter  sheets.  The  law  makes  it  the  duty  of 
the  secretary  of  the  district,  to  record  all  the  proceedings 
of  the  board,  and  of  the  district  meetings,  in  separate  books 
to  be  kept  for  tliat  purpose.  Now,  it  certainly  would  tend 
much  to  the  safety  and  judicious  disposition  of  the  school 
business  of  each  district,  if  this  provision  was  strictly  and 
technically  followed — each  secretary  furnishing  himself 
with  good,  substantial  blank  books,  in  which  to  record  the 
proceedings.  And  we  may  be  permitted  to  say,  that  in  a 
matter  of  so  much  importance,  and  one  affecting  so  many 
interests,  there  is  entirely  too  much  carelessness  in  the  man- 
ner of  keeping  the  records  and  proceedings.  And  yet,  we 
are  not  prepared  to  say  that  this  requirement,  is  so  far  man- 
datory, as  tliat  all  the  proceedings  of  a  board,  or  district, 
would  be  void,  because  they  were  recorded  on  loose  sheets 
of  paper,  instead  of  a  bound  book.  "We  regard  it  as  di- 
rectory— a  direction,  however,  that  prudence  would  dictate 
always  to  follow.  To  hold  such  proceedings  void,  would 
make  officers  subsequently  in  office,  liable  for  the  failure  of 
their  predecessors,  to  comply  with  a  directory  provision  of 
the  statute,  while  the  fact  of  the  levy  of  the  tax,  or  the  com- 
pliance with  the  law  in  every  other  respect,  might  be  most 
incontrovertibly  established. 

The  next  point  in  the  case  arises  upon  these  facts :  The 
tax  was  levied,  or  voted,  in  October,  1855,  and  the  records 
lost  in  1856.  In  June,  1857,  the  president  of  the  district, 
one  of  the  present  defendants,  issued  his  warrant  to  the  sec- 
retary, the  other  defendant,  authorizing  and  commanding 
ing  him  to  collect  the  taxes  so  levied  and  advertised,  and 
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al80  a  list  advertised  in  December,  1856.  This  was  the 
warrant  under  which  the  horse  was  sold.  To  the  introduc- 
tion of  it  the  plaintiff  objected,  for  the  reason  that  it  pur- 
ports to  be  issued  in  Jnne,  1857,  directing  the  collection  of 
taxes  levied  in  1855 — the  record  of  the  levy  having  been 
lost  before  the  issuing  of  said  warrant. 

If  the  tax  was  in  fact  voted  at  a  regular  meeting  in  Octo- 
ber, as  claimed,  in  accordance  with  section  1115 ;  and  if  the 
record  thereof  was  made,  as  required ;  and  it  further  appear- 
ed, that  the  transcript  had  been  obtained,  and  the  list  post-, 
ed  as  directed  in  section  1130,  then  it  was  the  duty  of  the 
president  to  issue  his  warrant  to  the  secretary.  By  refer- 
ence to  sections  1130-1-2,  it  will  be  seen  that  the  list  is  to 
be  posted  by  the  secretary  at  least  thirty  days  previous  to 
hifl  proceeding  to  collect  the  tax ;  that  during  this  thirty 
days,  persons  may  apply  for  relief,  if  taxed  beyond  their 
due  proportion  ;  and  that  after  this,  the  president  issues  his 
warrant  The  provisions  contemplate,  beyond  all  qnestior, 
that  the  warrant  shall  issue  immediately,  or  soon  atler,  the 
expiration  of  the  thirty  days,  and  that  the  secretary  shall 
proceed  at  once  to  the  collection  of  the  taxes.  And  the 
whole  spirit  and  policy  of  the  law,  indicates  that  the  collec- 
tion is  to  be  made,  if  possible,  during  the  year,  and  a  report 
made  to  the  county  treasurer  of  the  delinquent  lands  in  time 
for  sale,  in  the  same  manner  that  he  sells  other  lands  for  de- 
linquent county  taxes  for  that  year.  (Sections  1133-4.)  If, 
however,  there  shall  be  a  failure  to  collect  during  the  year, 
we  are  not  aware  that  the  power  and  authority  conferred 
by  the  warrant,  expires  or  ceases.  And  certainly  it  does 
not,  where  the  tax  levied  is  upon  personal  property,  and  not 
upon  real  estate.  If  the  warrant  thus  issued,  shall  be  lost, 
it  may  be  supplied  by  a  now  one,  and  the  right  and  power 
of  the  secretary  is  none  the  less  clear  and  effective,  than  if 
the  old  one  was  still  in  existence  and  produced.  Nor  is  the 
authority  to  the  person  in  office,  at  the  time  of  its  issue, 
alone :  but  it  protects,  equally,  his  successor.    And  though 
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no  second  warrant  should  issue,  yet  if  the  officer  can  show- 
that  one  was  issued,  and  establish  its  loss,  he  may  protect 
himself  by  proving  its  contents.  And  thus  we  see,  that  the 
secretary  in  this  case,  as  the  successor  to  the  officer  to  whom 
the  original  warrant  was  issued,  might  have  relied  upon  that 
for  his  protection,  without  reference  to  the  one  issued  in 
1857.  But  if,  instead  of  doing  this,  he  produces  one  issued 
to  supply  that  lost,  we  can  see  no  objection  to  it 

When  the  secretary  levied  on  the  horse,  the  plaintiff  gave 
a  bond  with  sureties,  conditioned  for  his  delivery  on  the  day 
fixed  for  sale.  On  the  trial,  this  bond  was  offered  in  evi- 
dence, objected  to  by  plaintiff,  and  the  objection  overruled. 
What  possible  objection  there  could  be  to  its  introduction, 
we  cannot  conceive.    None  have  been  pointed  out. 

Judgment  affirmed. 


Seymour  &  Co.  v.  Butler. 

A  release  is  to  be  construed  according  to  the  particular  purpose  for  which 
it  was  made,  and  a  particular  recital  in  such  an  instrument  wiU  restrain 
its  general  words. 

No  such  eflTcct  can  be  given  to  the  statutes  of  another  state,  as  that  ihej 
shall  have  an  extra-territorial  operation  in  furnishing  an  absolute  rule 
of  law  for  determining,  not  the  validity  or  construction  of  a  contract 
sued  on,  but  whether  a  release  made  in  that  state  to  one  partner,  shall, 
or  shall  not,  operate  in  the  state  of  Iowa,  to  release  and  discharge  the 
other. 

Where  in  an  action  against  the  defendant,  as  "one  of  the  late  firm  of  B.  k 
H.,"  on  three  promissory  notes  in  the  firm  name,  made  in  New  York,  and 
payable  to  the  plaintiffs  at  Galena,  the  defendant  pleaded  that  after  the 
making  of  the  notes,  the  plaintiffs  executed  a  release  as  follows:  "We, 
J.  F.  S.  k  Co.,  of  the  city,  county  and  state  of  New  York,  for  the  con- 
sideration of  $300  00,  received  of  J.  W.  H.,  (the  other  partner),  of 
Falls  Village,  Connecticut,  do  hereby  discharge  and  release  said  H.  from 
all  notes,  debts,  dues,  accounts  and  demands  due  to  said  company  and 
firm  of  J.  F.  S.  k  Co.,  and  do  hereby  forever  release  said  H.  as  partner, 
or  joint  and  several  debtor  with  W.  B.  (the  defendant),  to  said  firm  of 
J.  F.  S.  k  Co..    The  said  H.  is  hereby  individually  released  from  all 
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claims  and  demands,  and  also  released  and  discharged  as  partner,  or 
joint  debtor  with  said  B.,  meaning  hereby  only  to  release  and  discbarge 
the  said  H.  aforesaid,"  and  averred  that  the  plaintiffs  thereby  fully  re- 
leased and  discharged  the  said  notes,  and  all  moneys  unpaid  thereon,  and 
thereby  fully  released  the  same,  so  that  there  remains  no  claim  thereon 
against  the  defendant ;  and  where  the  plaintiff's  replied,  denying  that 
the  said  contract  made  with  H.  is  a  release  or  discharge  of  defendant, 
or  that  the  same  was  intended  or  understood  so  to  be,  and  alleging  that 
the  same  was  intended  to  operate  as  a  release  of  H.  only,  and  not  in  any 
way  to  affect  the  claim  upon  the  defendant;  that  the  same  was  made  in 
the  state  of  New  York,  and  not  in  the  state  of  Iowa;  and  that  it  was 
made  in  accordance  with  an  express  provision  of  the  revised  statutes  of 
the  state  of  New  York,  authorizing  a  creditor  of  a  partnership  firm  dis- 
solved, to  release  or  discharge  one  or  more  of  the  partners  from  all  in- 
debtedness, without  such  release  or  discharge  having  the  effect  to  im- 
pair the  right  of  the  creditor  to  proceed  at  law  or  equity  against  the 
other  partners  not  discharged;  to  which  replication  there  was  a  demur- 
rer, which  was  sustained  by  the  court;  Held^  1.  That  the  release  dis- 
charged H.  from  the  notes  sued  on,  but  did  not  release  B.;  2.  That  the 
demurrer  was  properly  sustained  as  to  so  much  of  the  replication  as 
averred  that  by  virtue  of  the  laws  of  the  state  of  New  York,  the  release 
only  had  the  effect  of  discharging  H.,  and  not  of  discharging  B.,  from 
the  indebtedness. 

Appeal  frcyin  the  Dubuque  D-Utrict  Court. 
Wednesday,  April  13. 

Tins  suit  is  brought  against  William  Butler,  as  "  one  of 
the  late  lirnri  of  Butler  &  ilurlbuit,"  on  three  promissory 
notes,  made  in  New  York,  signed  "  Butler  &  Hurlburt," 
and  payable  to  plaintiffs,  in  Galena. 

The  defendant  pleaded,  that  after  the  making  of  the 
notes,  the  plaintiffs  made  and  executed  a  release  as  follows : 
"We,  John  F.  Seymour  &  Co.,  of  the  city,  county,  and 
state  of  New  York,  for  the  consideration  of  three  hundred 
dollars,  received  of  Joseph  W.  Hurlburt,  of  Falls  Village, 
Connecticut,  do  hereby  discharge  and  release  said  Hurlburt 
from  all  notes,  debts,  dues,  accounts,  and  demands,  due  to 
said  company  and  firm  of  John  F.  Seymour  &  Co.,  and  do 
hereby  forever  release  said  Hurlburt  as  partner,  or  joint  and 
Vol.  Vm— 39 
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several  debtor  with  William  Butler  to  said  firm  of  John  F. 
Seymour  &  Co.  The  said  Hurlburt  is  hereby  individually 
released  from  all  claims  and  demands,  and  also  released  and 
discharged  as  partner,  or  joint  debtor,  with  said  Butler ; 
meaning  hereby  only  to  release  and  discharge  the  said  Hurl- 
burt aforesaid."  And  thereby  fully  released  and  discharged 
said  notes,  and  all  moneys  unpaid  thereon ;  and  thereby 
fully  released  the  same,  so  that  there  remains  no  claim 
thereon  against  the  defendant. 

The  plaintiffs,  for  replication  to  tliis  plea,  deny  that  the 
supposed  contract,  made  by  them  with  Hurlburt,  is  a  release 
or  discharge  of  defendant,  or  that  the  same  was  intended  or 
understood  so  to  be ;  and  they  allege  that  the  same  was  in- 
tended to  operate  as  a  release  of  Hurlburt,  only,  and  not  in 
any  way  to  affect  the  claim  of  the  plaintiffs  upon  the  de- 
fendant. They  further  allege  that  the  same  was  made  in 
the  state  of  New  York,  and  not  in  the  state  of  Iowa;  and 
that  it  was  made  in  accordance  with  an  express  provision  of 
the  Revised  Statutes  of  the  state  of  New  York,  authorizing 
a  creditor  of  a  partnership  firm  dissolved,  to  release  and 
discharge  one  or  more  of  the  partners  from  all  indebtedness, 
without  such  release  or  discharge  having  the  effect  to  impair 
the  right  of  the  creditor  to  proceed  at  law,  or  in  equity, 
again-^t  the  other  partners  not  discharged.  2  Rev.  Stat,  N. 
Y.,  176,  Art.  2,  sees.  25,  26,  27. 

A  demurrer  to  this  replication  was  sustained  by  the  court, 
and  the  plaintiff  refusing  to  reply  further,  judgment  was 
given  for  the  defendant. 

Henry  S.  Jennings^  for  the  appellant.  [No  brief  of  conn 
sel  for  the  appellant  was  found  upon  the  files]. 

W.  T,  Barker^  for  the  appellee,  cited  Benjamin  v.  M^Qm- 
nds  4  Gilm.,  536 ;  Scott  v.  Bennett^  3  lb.,  243 ;  Stacey  v. 
Baker^  1  Scam.,  417 ;  Sherman  v.  Gossett^  4  Gilm.,  521 ;  2 
Kent  Com.,  (8  ed.)  5S4,  and  notes;  Story  on  Conf.  of  Laws, 
sec.  4 ;  2  Pars,  on  Cont.,  94 ;  Ilyde  v.  Goodnow^  8  Comst, 
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266 ;  Chrn.  of  Kentucky  v.  Bassfard,  6  Ilill,  526 ;  Tlwmp- 
sofh  V.  Keehuf/iy  4  Johns.,  285,  and  note ;  2  Burr.,  1078 ;  1 
Bouv.  Inst,  260,  and  sections  792  to  795. 

Stockton,  J. — It  is  well  settled  that  if  two  or  more  are 
jointly,  or  jointly  and  severally  bound,  and  the  obligee  re- 
leases to  one  of  them,  all  are  discharged.  And  a  release  to 
one  partner,  is  a  release  to  all.  1  Parsons'  Contracts,  23, 
162.  But  (says  Mr.  Parsons),  though  the  word  release  be 
used,  even  under  seal,  yet  if  the  parties,  the  instrument  be- 
ing considered  as  a  whole,  and  in  connection  with  all  the 
circumstances  of  the  case,  and  the  relations  of  the  parties, 
cannot  reasonably  be  supposed  to  have  intended  a  release, 
it  will  be  construed  only  as  an  agreement  not  to  charge  the 
person  or  party  to  whom  the  release  is  given,  and  will  not 
be  permitted  to  have  the  effect  of  a  technical  release.  Ibid, 
24,  citing  SoUey  v.  Forbes^  2  Bro.  &  Bingham,  46  ;  M^  Alis' 
ier  v.  Sjprague^  34  Maine,  296^ 

The  case  of  SoUey  v.  Forbes  (&  EUennun^  was  a  case  of 
a  release  of  all  claims  and  demands  to  Ellerman,  one  of  the 
partners,  with  a  provision  that  nothing  therein  contained 
should  be  taken  or  construed  to  release  Forbes,  or  to  preju- 
dice any  claim  or  demand  the  plaintiffs  might  have  upon  or 
against  Forbes,  either  separately,  or  as  partner  with  Eller- 
man, in  respect  to  any  debt  due  from  the  partnership  firm 
to  the  plaintiffs;  and  that  it  might  be  lawful  for  the  plain- 
tiffs to  prosecute  any  suit,  either  against  the  partners  joint- 
ly, or  against  Ellerman  separately,  to  compel  payment  of 
their  debt  from  the  firm,  either  out  of  the  partnership  ef- 
fects, or  from  the  separate  estate  of  Forbes.  In  a  suit  against 
both  partners,  Ellerman  pleaded  the  release  in  bar  of  the 
action  as  to  himself,  to  which  the  plaintifts  replied  that  the 
action  was  prosecuted  against  both  partners  to  enforce  pay- 
ment of  an  indebtedness  from  the  partnership  to  the  plain- 
tiffs, either  out  of  the  joint  effects  of  the  firm,  or  out  of  the 
separate  estate  of  Forbes.  A  demurrer  to  this  replication 
was  overruled. 
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The  court  held  that  this  was  not  an  absolute  and  uncon- 
ditional release,  and  that  no  doubt  could  be  entertained  that 
it  was  not  intended  by  the  parties  to  bar  the  action ;  that 
the  words  of  release  were  connected  with,  and  followed  up 
by,  a  proviso,  by  which  it  is  expressly  declared  that  nothing 
contained  in  the  deed  of  release  should  be  taken  to  release, 
or  in  any  way  prejudice  or  aifect  any  demands  of  the  plain- 
tiffs against  Forbes  separately,  or  as  a  partner  with  Eller- 
man;  that  it  would  be  to  release,  and  in  every  way  affect  the 
demands  against  Forbes,  as  partner  with  Ellerman,  to  give 
such  an  operation  to  the  release  as  in  effect  to  make  it  a  re- 
lease to  both,  by  making  it  a  bar  to  an  action,  in  which,  for 
the  recovery  of  a  joint  debt,  both  must  be  jointly  sued  ;  and 
that  the  suit,  as  brought,  was  expressly  and  in  direct  terms, 
authorized  by  the  deed  of  release  itself.  The  principle  is 
distinctly  recjgnized,  that  a  release  is  to  be  construed  accord- 
ing to  the  particular  purpose  for  which  it  was  made,  and  that 
a  particular  recital  in  a  deed  will  restrain  the  general  words. 

The  release,  in  this  instance,  construed  by  the  same  rules, 
must  be  understood  to  release  Hurlburt  from  the  indebted- 
ness sued  on,  and  not  to  release  Butler.  It  is  not  drawn 
with  the  same  formality  and  precision  as  the  release  set  forth 
in  the  case  cited ;  but  we  think  the  intention  of  the  parties 
is  as  clearly  to  be  gathered  from  it  It  cannot  reasonably 
be  supposed,  from  the  language  used,  that  the  plaintiff  in- 
tended to  release  both  the  partners ;  and  it  must  be  con- 
strued as  only  an  agreement  not  to  charge  Hurlburt  with  the 
debt.  Its  legal  operation  will  be  restrained  by  the  express 
terms  used,  by  which  the  plaintiffs  stipulate  that  they  only 
agree  to  release  and  discharge  one  of  the  joint  debtors. 

The  case  of  McAllister  v.  Spragiis  &  Murphy^  was  this : 
The  plaintiffs  had  brought  suit  against  the  defendants  on  an 
unsettled  account;  and  thereupon  they  received  from 
Sprague  a  horse,  and  gave  him  a  memorandum  in  the  fol- 
lowing form  :  "  Eeceived  of  Jonathan  L.  Sprague,  one  red 
horse,  in  full  for  his  half  of  our  account  against  him  and  E. 
L.  Murphy,    *    *    *    to  be  his  discharge  in  full  for  debt 
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and  costs,  but  no  discharge  for  Murphy."  The  court  held 
that  the  receipt  could  not  fairly  be  understood  to  mean,  that 
the  whole  debt  should  be  discharged  by  a  present  release  of 
Sprague.  "  Its  language  does  not  imply  an  intention  to 
discharge  the  whole  debt,  although  the  consideration  might 
be  adequate  to  that  pui*pose,  and  also  to  release  Sprague, 
without  its  being  under  seal.  Such  effect  might  have  been 
given  to  it,  if  it  had  been  so  intended.  But  it  must  be  con- 
strued according  to  the  purpose  of  the  parties ;  and  its  mean- 
ing appears  to  be,  that  the  whole  debt  was  not  to  be  extin- 
guished, but  only  one  of  the  debtors  discharged." 

To  80  much  of  the  replication  as  avei*8,  that  by  virtue  of 
the  laws  of  the  state  of  New  York,  where  the  same  was 
made,  the  release  only  had  the  effect  of  discharging  Hurl- 
burt  from  the  indebtedness  sued  on,  and  not  of  discharging 
Butler,  we  think  the  demurrer  was  properly  sustained.  No 
such  effect  can  be  given  to  the  statutes  of  New  York,  any 
more  than  to  the  adjudications  of  her  courts,  as  that  they 
shall  have  an  extra  territorial  operation,  in  furnishing  an 
absolute  rule  of  law  for  determining,  in  this  instance,  not 
the  validity  or  construction  of  the  contract  sued  on,  but 
whether  a  release,  made  in  that  state  to  one  partner,  shall, 
or  shall  not,  operate  in  the  state  of  Iowa,  to  release  and  dis- 
charge the  other. 

Judgment  reversed. 


Hagan  v.  Bcrch.  |  b  soo 

,  8  ao» 

Attachmint.  The  petition,  affidavit  for  the  writ,  and  attachment  bond,  ''^' JlS, 
were  filed  on  the  29th  daj  of  November,  1857,  and  the  writ  issued  the  103  i^isj 
same  day.  The  original  notice  was  dated  the  30th  of  November,  and 
received  hj  the  sheriff  on  the  same  day.  The  defendant  moved  to 
qaash  the  writ  of  attachment,  because  it  was  issued  before  the  com- 
mencement of  the  action,  which  motion  was  overruled ;  Held^  That  the 
motion  was  properly  orerruled. 
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When  a  petition  is  filed,  an  action  is  so  far  commenced,  that  a  writ  of  at- 
tachment may  issue,  before  the  original  notice  is  placed  in  the  hands  of 
the  sheriff  for  service. 

Under  the  system  of  pleading  provided  by  the  Code,  there  is  no  general 
issue,  and  a  party  is  required  to  plead  whatever  defense  he  may  have. 

Where  in  an  action  for  work  and  labor,  &c.,  the  defendant  pleaded,  first, 
a  denial  of  the  cause  of  action,  and,  secondly,  payment;  and  where  on 
the  trial,  the  defendant  offered  to  prove,  **that  the  money  sued  for,  so 
far  as  the  plaintiff  has  any  claim,  was  not  due  at  the  commencement  of 
the  suit,  which  being  objected  to,  was  rejected  by  the  court,  upon  the 
ground  that  the  defendant  ''offered  to  prove  this  fact  by  a  special  con- 
tract;" Jleld^  That  the  defendant  should  have  pleaded  the  contract 
specially,  and  that  the  evidence  was  properly  excluded. 

Appeal  from  the  Henry  District  Court. 
Wednesday,  April  13. 

Action  on  an  open  account,  for  the  price  of  work  and  la- 
bor, and  boarding,  commenced  by  attachment.  The  peti- 
tion, affidavit  for  attachment,  and  attachment  bond,  were 
filed  on  the  29th  of  November,  1857,  and  the  writ  of  at- 
tachment was  issued  the  same  day.  The  original  notice 
is  dated  the  30th,  and  the  sheriff's  memorandum  shows 
that  he  received  it  that  day.  Tlie  defendant  moved  that 
the  writ  of  attachment  be  quashed,  because  it  was  issued 
before  the  commencement  of  the  action,  which  motion  was 
overruled. 

The  defendant  answered:  First.  That  he  did  not  owe  ; 
and.  Secondly.  Payment.  On  the  trial,  he  offered  to  prove 
*'  that  the  money  sued  for,  so  far  as  the  plaintiff  has  any 
claim,  was  not  due  at  the  commencement  of  the  suit." 
This  being  objected  to,  was  rejected  by  the  court,  upon  the 
ground,  as  the  bill  of  exceptions  shows,  tliat  defendant  "  of- 
fered to  prove  this  fact  by  a  special  contract,"  and  tlie  court 
held  that  he  could  not  prove  such  a  special  contract,  under 
the  issues  made  by  the  answer. 

David  Rorer^  for  the  appellant. 

Paltner  dk  McFarland^  for  the  appellee. 
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Woodward,  J. — ^The  defendant's  motion  to  quash  the 
attachment  was  overrnled,  which  is  the  first  error  assigned. 
We  do  not  think  the  objection  substantial.  Section  1717 
of  tho  Code,  directs  the  sheriff  to  note  on  the  original  no- 
tice the  time  of  its  receipt,  and  section  1663  enacts  that  the 
delivery  of  the  notice  to  the  sheriff,  with  the  intent  that  it 
be  served  immediately,  is  a  commencement  of  the  action. 
But  it  will  be  noticed  that  this  latter  provision,  is  contained 
in  the  chapter  (99)  which  relates  to  tl)e  limitation  of  actions. 
The  intention  here  is,  that  when  the  precise  time  of  the 
commencement  of  an  action  becomes  material,  the  fact  re- 
ferred to  in  section  1663,  is  made  to  define  that  time.  The 
filing  the  petition,  or  the  issuing  the  notice,  might  have 
been  made  the  point,  but  these  might  take  place  without 
an  intent  to  prosecute  the  action  immediately,  so  that  de- 
livering the  notice  with  intent  to  be  served,  is  made  the 
time  to  which  to  reckon,  especially  in  the  question  of  limi- 
tation. The  action  may,  however,  be  fairly  considered  as 
begun,  for  other  purposes,  and,  perhaps,  to  all  common 
intents  and  purposes,  when  the  petition  is  filed.  At 
least,  it  seems  consistent  and  reasonable  to  consider  it  so 
far  commenced,  as  that  part  of  its  own  process— such  as  a 
writ  of  attachment — may  issue  even  before  the  notice. 
There  is  no  harm,  no  wrong,  effected  by  this.  In  truth, 
there  is  no  possible  reason  why  the  attachment  should  not 
issue  before  the  notice,  save  the  provision  that  the  attach- 
ment may  issue  at  the  commencement,  or  during  the  pro- 
gress of  a  suit.  Section  1846.  And  the  force  of  this,  de- 
pends upon  the  construction  to  be  given  it.  If  sections 
lt>63  and  1846,  are  to  receive  a  rigid  construction,  so  that 
there  is  no  "commencement"  of  an  action  in  any  sense, 
nor  to  any  purpose,  but  in  the  delivery  of  the  notice,  with 
iu\ent  to  be  served,  then  the  writ  of  attachment  cannot  is- 
sue before  the  notice,  and  in  the  case  at  bar,  it  is  irregular, 
and  must  be  quashed.  But  such  a  construction  does  not 
appear  to  us  necessary,  and  the  attachment  was  well 
enough  issued  after  the  petition  was  filed,  and  before  the  no- 
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tice.  This  course  would  compel  the  plaintiff  to  serve  bis 
notice,  before  the  next  term  of  the  court ;  for,  if  this  should 
not  be  done,  the  attachment  would  then  bo  quashed,  of 
course,  and  the  party  suing  it  out,  would  render  himself  li- 
able on  his  bond,  for  suing  out  and  levying  an  attachment 
without  prosecuting  an  action. 

We  do  not  intend  to  intimate  here,  that  there  may  be 
any  unnecessary  delay,  but  the  se7eral  steps  should  appear 
to  be  parts  of  the  same  transaction  and  proceedings. 

In  the  present  case,  there  is  another  fact  which  strength- 
ens the  position  above  taken.  The  attachment  was  sued 
out  on  Sunday,  and  the  athdavit  required  by  statute  in  such 
case,  is  made.  Those  things  which  were  requisite  for  obtain- 
ing the  attachment  on  that  day,  were  done,  and  none  oth- 
ers, the  party  probably  supposing,  that  the  issuance  of  pro- 
cess, or  notice,  would  be  illegal.  This  was  issi:ed,  and  put 
into  the  officer's  hands  the  next  day,  which  was  as  soon  as 
was  practicable.  The  case  stands  upon  its  own  facts,  and 
can  scarcely  serve  as  a  precedent  for  one  in  other  circum- 
stances. 

The  other  error  assigned,  relates  to  the  exclusion  of  the 
evidence  offered  by  the  defendant  There  would  probably 
be  little  doubt  of  the  admissibility  of  this  evidence  under 
the  plea  of  nil  d^bei^  at  common  law ;  but  under  our  pres- 
ent system,  there  is  no  general  issue.  The  party  is  to  plead 
what  defense  he  intends.  In  the  present  instance,  he  should 
have  pleaded  the  contract  specially,  and  the  court  did  not 
err  in  the  ruling  upon  it. 

The  judgment  is  affirmed. 
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» 

Where  parties  to  a  suit  then  pending  in  court,  submit  the  matters  in- 
volved therein  to  arbitrators,  by  agreement,  and  without  any  order  of 
court,  the  agreement  of  submission  must  be  acknowledged,  as  required 
by  section  2100  of  the  Code. 

Where  a  submission  to  arbitrators  is  not  acknowledged,  when  required, 
the  award  cannot  be  received  and  adopted  as  one  made  under  a  statuto- 
ry submission  ;  but  it  may  still  be  good,  as  at  common  law,  and  an  ac- 
tion maintained  thereon,  as  upon  any  other  agreement. 

Where  a  cause  was  pending  in  the  district  court,  involving  the  examina- 
tion  of  long  accounts,  and  the  parties  filed  in  said  court  a  written  agree- 
ment to  submit  the  cause  to  arbitration,  under  which  the  arbitrators 
were  "to  meet  and  determine  said  matters  on  the  17th  day  of  August* 
1858,  and  to  adjourn  from  day  to  day,  until  concluded,  and  within 
five  days  thereafter,  file  the  same  in  the  district  court  of  Polk 
county,  or  the  clerk's  office  thereof;"  but  no  order  of  court  was  made 
directing  the  submission,  nor  did  the  parties  appear  before  a  justice  of 
the  peace,  or  other  officer,  and  acknowledge  the  submission;  and  where 
the  arbitrators  met  on  the  day  named,  heard  a  portion  of  the  testimo- 
ny, and  adjourned  to  the  next  day,  on  which  (the  1 8th  of  August)  they 
agreed  upon  their  award  in  favor  of  the  plaintifi",  and  it  was  filed  with 
the  clerk  of  the  court,  on  the  23d  of  August,  1858;  and  where  the 
plaintiff's  motion  for  judgment  on  the  award  was  overruled,  and  the 
court  refused  to  enter  judgment  thereon  ;  Held^  1.  That  the  award  was 
filed  within  the  time  required  by  the  submission;  2.  That  the  submis- 
sion should  have  been  acknowledged,  to  authorize  the  court  to  adopt 
and  render  judgment  upon  the  award ;  3.  That  there  was  no  error  in 
the  action  of  the  court  in  refusing  to  render  judgment  on  the  award. 

Appeal  from  the  Polk  District  Court. 
Wednesday,  Apbil  13. 

A  CAUSE  was  pending  in  the  district  conrt  between  these 
parties,  involving  the  examination  of  long  accounts.  They 
filed  a  written  agreement  to  submit  the  cause  to  arbitration. 
The  arbitrators  were  to  "  meet  and  determine  said  matters 
on  the  first  of  August,  1858,  and  to  adjourn  from  day  to 
day  until  concluded,  and  within  five  days  thereafter,  tile 
the  same  in  the  district  court  of  Polk  county,  or  the  clerk's 
office  thereof."  No  order  of  court  was  made,  directing  the 
Vol.  VIII.— 40 
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submission,  nor  did, the  parties  appear  before  a  justice  or 
other  otBcer,  and  acknowledge  the  instrument  so  signed  and 
entered  into  bj  them.  The  arbitrators  met  on  the  day 
named,  heard  a  portion  of  the  testimony,  and  adjourned  to 
the  next  day.  On  that  day,  (the  18th  of  August), 
they  agreed  on  their  award,  in  favor  of  plaintiff,  made  it 
up  and  tiled  it  on  the  23d  with  the  clerk.  The  plaintifPs 
motion  for  judgment  on  the  award  was  overruled.  Defen- 
dant's objections  were  sustained ;  the  court,  however,  did 
not  reject  or  set  aside  the  award,  but  refused  to  enter  judg- 
ment thereon.     Plaintiff  appeals. 

WiUiarmon  dk  Nourse^  for  the  appellant 

KasBon  <&  Finch^  for  the  appellant. 

Wbight,  C.  J.  —  Two  exceptions  were  taken  to  the 
award :  First.  That  it  was  not  filed  within  the  time  re- 
quired by  the  submission.  This  objection  is  untenable. — 
The  award,  by  the  terms  of  the  submission,  was  to  be  filed 
within  five  days  after  the  arbitrators  had  concluded  their 
labors,  and  not  within  five  days  after  the  date  of  their  meet- 
ing. It  was  made  on  the  18tb,  and  filed  on  the  23d,  and  by 
excluding  the  first,  and  including  the  last  day,  (Code,  sec- 
tion 2513),  it  was  delivered,  or  returned,  within  the  five 
days.  We  do  not  stop  to  inquire  whether  it  would  not  be 
good  as  a  statutory  award,  though  filed  after  the  expiration 
of  the  five  days,  if  made  at  the  time  fixed  by  the  submis- 
sion. 

The  second  objection  is,  that  the  agreement  of  submission 
was  not  acknowledged  as  required  by  law.  The  Code  pro- 
vides that  all  controversies  which  might  be  the  subject  of  a 
civil  action,  maybe  submitted  to  arbitrators,  and  requires  tlie 
parties  to  sign  a.  written  agreement,  specifying  the  demands 
submitted,  the  names  of  the  arbitrators,  and  the  court  by 
which  judgment  on  their  award  is  to  be  rendered.    The 
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parties  are  then  required  to  appear  before  some  justice  of 
the  peace  of  the  county,  and  acknowledge  the  instrument, 
by  them  signed,  to  be  their  free  act  and  deed.  Code,  sec- 
tions 2098-9,  and  2100.  It  is  also  provided  by  section  2102, 
that  a  submission  to  arbitration  of  the  subject  matter  of  a 
suit,  may  also  be  made  hy  an  order  of  eourt^  upon  agree- 
ment of  parties,  after  suit  is  commenced.  Where  long  ac- 
counts are  to  be  examined,  the  court  may  refer  the  matter 
to  referees.  Section  1829.  Any  or  all  matters  involved  in 
a  suit,  may  be  submitted  to  these  referees,  unless  one  of  the 
parties  object  thereto.  A  different  number  of  referees  may 
be  fixed  upon  by  consent.  When  the  parties  cannot  agree 
upon  referees,  the  court  may  appoint  them,  or  allow  each 
party  to  select  one,  and  itself  choose  a  third.  Sections 
1795-6.  And  then  it  is  provided  generally,  that  referees 
may  be  appointed  in  the  cases,  and  for  the  purposes  provi- 
ded by  law ;  and  that  they  shall  have  certain  powers,  be 
subject  to  specific  rules,  and  receive  the  compensation  there- 
in named.  Code,  chapter  9,  7.  All  of  these  rules  are  ap- 
plicable to  arbitrators,  except  as  in  chapter  119  is  otherwise 
expressed,  or  except  as  agreed  upon  by  the  parties.  Sec- 
tion 1203. 

From  these  provisions  we  deduce,  for  the  purpose  of  the 
present  question,  these  propositions :  First  That  parties 
may  submit  a  controverty  to  arbitration,  that  might  be,  but 
as  yet  is  not,  the  subject  matter  of  a  suit.  Second.  That 
they  may  submit  by  agreement,  and  without  any  order  of 
court,  any,  or  all  tlie  matters  involved  in  any  suit  then  pen- 
ding between  them.  Third.  That  the  subject  matter  of  a 
suit  may  also  be  made,  by  order  of  court,  upon  agreement 
of  parties. 

In  the  first  and  second  cases,  the  agreement  of  submission 
must  be  acknowledged,  as  requiied  in  section  2100,  but  in  the 
third,  it  need  not  be.  The  order  of  the  court,  in  such  a  case, 
stands  in  the  place  of  the  acknowledgement.  If  not  ac- 
knowledged, when  required,  the  award  cannot  be  received 
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aud  adopted  as  one  made  under  a  statutory  submission,  but 
it  may  still  be  good  as  at  common  law,  and  an  action  main- 
tained thereon,  as  upon  any  other  agreement.  Code,  see. 
2115  ;  Conger  v.  Dean^  3  Iowa,  463. 

In  this  case,  the  submission  was  made,  of  all  the  matters 
involved  in  a  suit  then  pending,  by  agreement,  but  without 
any  order  of  the  court.  The  agreement,  therefore,  should 
have  been  acknowledged,  to  authorize  the  adoption  and 
judgment  upon  the  award,  as  upon  the  verdict  of  a  jury. 
There  was,  consequently,  no  error  in  the  action  of  tlie  court. 
It  would  not  have  been  proper  to  reject  it,  but  the  true 
course  was  to  leave  it,  as  the  court  below  did,  without  ac- 
tion. We  need  not  say  that  plaintiff  has  an  ample  reme- 
dy by  an  action  upon  the  award. 

Judgment  affirmed. 


School  District  No.  Two  of  Madison  Township,  Polk 
County,  v.  Rogers. 

Where  a  suit  is  brought  in  the  name  of  a  school  district,  on  a  promisso- 
rj  note  made  payable  to  certain  persons  bj  name,  as  school  directors, 
and  their  successors  in  office,  the  fact  that  the  note  is  made  payable  to 
them  and  others  as  directors,  in  the  absence  of  any  showing  that  the 
payees  have  a  direct  legal  interest  in  the  note,  does  not  show  that  they 
have  such  an  interest  as  renders  them  incompetent  as  witnesses. 

Where  a  note  is  executed  in  consideration  of  a  sale  of  real  estate,  and  it 
is  made  to  appear  that  the  conveyance  was  to  be  made  upon  the  pay- 
ment of  the  purchase  money,  the  two  acts  are  so  far  dependent,  that 
the  plaintiff,  in  an  action  on  the  note,  must  show  a  performance,  or  an 
offer  to  perform,  the  contract  on  his  part,  unless  the  defendant  has 
waived  a  tender  of  the  deed. 

Where  in  an  action  on  a  promissory  note,  it  appeared  that  the  considera- 
tion of  the  note,  was  a  house  and  lot,  sold  by  plaintiff  to  defendant,  a 
deed  of  conveyance  of  which  was  to  be  made  on  the  payment  of  the 
money;  and  where  the  court  was  asked  to  charge  the  jury  as  follows: 
'^That  if  the  consideration  of  the  note  was  real  estate  sold,  before  the 
plaintiff  can  recover  the  amount  thereof,  he  must  show  that  be  has 
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made  and  tendered,  or  offered  to  make  and  tender,  to  the  defendant,  a 
conveyance  of  the  real  estate,"  which  instruction  the  court  refused  to 
g^ve;  lleldf  That  the  court  erred  in  refusing  to  give  the  instruction. 

Appeal  from  tlie  Polk  District  Court. 
Wednesday,  Apbil  13. 

Scrrr  upon  a  promissory  note.  The  note  is  made  paj-able 
to  Hopkins,  and  others,  by  name,  as  school  directors,  and 
their  successors  in  office,  and  the  suit  is  brought  in  the 
name  of  tlie  school  district.  On  the  trial,  Hopkins  was  of- 
fered as  a  witness  for  the  plaintiff,  and  permitted  to  testify. 

It  appeared  in  evidence,  that  tlie  consideration  of  the  note 
sued  on,  was  a  house  and  lot  sold  by  the  plaintiff  to  the  de- 
fendant, a  deed  of  conveyance  of  which  was  to  be  made  by 
the  plaintiff  to  the  defendant,  on  the  payment  of  the  note. 
The  court  was  asked  to  charge  the  jury,  that  "  if  the  con- 
sideration of  the  note  was  real  estate  sold,  before  the  plain- 
tiff can  recover  the  amount  thereof,  he  must  show  that  he 
has  made  and  tendered,  or  offered  to  make  and  tender,  to 
defendant,  a  conveyance  of  the  real  estate,"  which  instruc- 
tion was  refused.  Judgment  fur  the  plaintiff,  and  the  de- 
fondant  appeals. 

Cassady  cfe  Crocker^  for  the  appellant. 

T.  E.  Brow)i^  for  the  appellee. 

Stockton,  J. — The  first  question  is,  whether  Ho])kin8, 
as  payee,  was  rightfully  admitted  as  a  witness  for  plaintiff. 
In  the  absence  of  any  evidence,  showing  that  the  witness 
had  a  direct,  certain,  legal  interest  in  the  suit,  we  think  the 
fact  that  the  note  was  made  payable  to  him  and  others,  as 
school  directors,  does  not  show  that  he  had  such  an  inter- 
est as  to  render  him  incompetent  to  testify,  in  a  suit  brought 
upon  the  note  in  the  name  of  the  school  district.  As  school 
director,  he  was  merely  the  agent,  or  trustee,  of  the  dis- 
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trict ;  and  thongh  the  payee  of  the  note,  was  not  the  real 
party  in  interest. 

In  refusing  to  give  the  instruction,  we  think  the  court 
erred.  Under  the  issue  joined,  and  under  the  evidence  be- 
fore the  court,  we  think  the  instruction  was  proper  to  be 
given.  Where  it  is  made  to  appear,  that  the  conveyance 
was  to  be  made  upon  the  payment  of  the  purchase  money, 
the  courts  regard  the  two  acts  as  so  far  dependent,  that  it 
is  held  that  to  entitle  the  plaintiff  to  recover,  he  must  show 
a  performance,  or  offer  to  pertbrm  the  contract  on  his  part, 
unless  the  defendant  has  waived  a  tender  of  the  deed.  2 
Hilliard  on  Vendors,  71 ;  Bajik  of  Columbia  v.  Hagner^  1 
Peters,  4:67 ;  Leonard  v.  Bates^  1  Blackf.,  172 ;  Woods  dk 
Hobert  V.  Morgan^  Morris,  179  ;  lb.,  380. 

Judgment  reversed. 


Bates  v.  Robinson. 

The  word  "property,"  in  the  act  entitled  "An  act  to  amend  section  1848 
of  the  Code  of  Iowa,"  approved  January  24,  1853,  includes  all  the  other 
kinds  of  property  mentioned  therein ;  and  when  the  affiant  in  an  affida- 
vit for  a  writ  of  attachment,  has  made  oath  that  the  debtor  has  proper- 
ty, it  is  not  intended  to  compel  him  to  specify  in  what  the  property  con- 
sists. 

A  party  asking  an  attachment,  is  not  required  to  specify  in  his  affidavit  the 
kind  of  property  owned  by  the  debtor,  and  to  stake  his  truth  and  his  at- 
tachment upon  his  ability  to  prove  the  ownership  of  that  particular  spe- 
cies of  property. 

It  is  not  essential  that  the  affiant  in  his  affidavit  for  a  writ  of  attachment, 
should  sign  the  oath ;  and  the  affiant  is  as  liable  to  the  penalties  of  per- 
jury if  he  does  not  sign,  as  if  he  does. 

Where  a  petition,  after  stating  the  cause  of  action,  alleged  the  facts  neces- 
sary to  authorize  the  issuance  of  an  attachment,  to  which  the  clerk  of  the 
district  court  annexed  his  jurat,  over  his  signature,  certifying  that  "  A. 
S.,  one  of  the  attorneys  for  the  plaintiff,  makes  oath  that  the  matters  and 
things  stated  in  the  above  petition,  are  true,"  kc.\  Held^  That  the  peti- 
tion was  sufficiently  subscribed  and  sworn  to. 

While  it  is  the  better  practice,  and  desirable  in  all  cases,  where  the  oath 
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is  made  by  one  not  a  party,  or  one  not  presumed  to  have  the  informa- 
tion, that  the  affiant  in  an  affidavit  for  a  writ  of  attachment,  should  state 
his  means  of  knowledge ;  jet  such  a  statement  is  not  essential  in  such 
an  affidavit. 
Under  the  act  entitled  ''An  act  to  amend  section  1848  of  the  Code  of 
Iowa,"  approved  January  24,  1853,  the  refusal  to  pay,  or  secure,  the  debt 
by  property,  is  the  essential  act ;  and  requires  no  further  intent,  or  aver- 
ment of  intent,  in  the  affidavit  for  the  writ  of  attachment,  than  is  im- 
plied in  the  fact  and  averment  of  refusal. 

Appeal  from  the  Greene  District  Court, 

Wednesday,  Apbil  13. 

This  action  was  commenced  by  attachment,  the  petition 
alleging,  that  the  defendant  has  property,  goods,  or  money, 
or  lands  and  tenements,  or  choses  in  action,  which  he  re- 
fuses to  give  in  payment  or  security  of  the  debt.  On  mo- 
tion of  the  defendant,  the  court  quashed  the  writ  of  attach- 
ment, from  which  order  the  plaintiff  appeals.  The  other 
material  lacts,  are  sufficiently  stated  in  the  opinion  of  the 
court. 

Bates  iSb  Phillips^  for  the  appellant. 

John  A.  Kamm^  for  the  appellee. 

WooDWABD,  J. — This  is  an  appeal  from  a  decision  of  the 
court,  in  quashing  and  setting  aside  a  writ  of  attachment. 
The  attachment  was  sued  out  under  the  act  of  January  24th, 
1853,  (acts  1853, 143),  and  the  averments  and  affidavit  are 
substantially  in  the  usual  manner. 

I.  The  first  cause  assigned  for  the  motion  is,  that  the 
petition  does  not  state,  with  a  reasonable  certainty  of  mean- 
ing, that  the  defendant  has  any  property  not  exempt,  ifec, 
his  statement  being  in  the  alternative,  that  he  has  "  prop- 
erty, goods,  or  money,  or  lands,  or  choses  in  action."  The 
defendant  argues  that  it  is  void  for  uncertainty,  and  that 
the  statute  intended  some  one  fact,  by  the  assertion  of  which 
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tlie  affiant'8  conscience  would  be  tried ;   and  not  that  he 
sliould  swear  to  a  conjecture. 

From  the  very  circumstances  of  the  case,  a  creditor  is 
not  to  be  presumed  to  have  a  very  definite  knowledge  of  a 
debtor's  i)roperty,  and  we  hardly  think  the  law  intended 
to  pin  down  his  aflSdavit  to  a  specific  thing — as  money  or 
goods,  for  instance,  and  stake  his  truth  and  his  attachment, 
upon  his  ability  to  prove  the  ownership  of  that  particular 
species  of  property.  It  will  be  observed  that  the  firet  word 
in  the  statute,  in  this  connection,  *'is  property,"  a  generic 
term,  including  all  the  others ;  and  the  meaning  is,  that  he 
has  property — ^namely,  goods  or  land,  &c.;  the  averment 
thus  meaning  that  he  has  property  of  some  sort,  which  is 
liable,  and  which  he  refuses  to  give ;  and  then  proceeding 
to  state  that  it  consists  in  one  or  the  other  of  the  kinds 
named.  It  seems  diflScult  to  give  any  other  construction  to 
the  language,  for  the  word  "  property  '*  is  absolutely  gener- 
al, and  specifies  no  kind.  When  the  afiiant  has  made  oath 
that  the  debtor  has  property,  we  think  it  is  not  intended  to 
compel  him  to  specify  in  what  it  consists. 

II.  The  second  objection  is,  tliat  the  petition  is  not 
sworn  to  by  the  plaintiff,  nor  is  it  signed,  nor  does  the  affi- 
ant state  whether  he  has  any,  nor.  what  means  of  knowl- 
edge. In  regard  to  these  objections,  the  circumstances  are, 
that  the  facts  are  stated  in  the  principal  petition,  and  ther 
clerk  annexes  a  jurat,  certifying  that  "  Andrew  Slatten,ono 
of  the  attorneys  for  the  plaintiff',  makes  oath  that  the  mat- 
ters and  things  stated  in  the  above  petition,  ai*e  trne,"  &c., 
and  this  is  signed  by  the  clerk. 

It  is  not  essential  that  the  affiant  should  sign  the  oath. 
It  is  officially  certified.  There  are  many  instances  in  which 
the  affiant  never  signs.-  Such  is  the  case  with  many  mo- 
tions, affidavits,  and  similar  papers  in  the  proceedings  of 
the  courts.  The  affiant  is  as  liable  to  the  penalties  of  per- 
jury, if  he  does  not  sign,  as  if  he  does.  It  is  beUeved  that 
signing  is  not  necessary,  unless  especially  required.  Hist- 
man  v.  Gen^ard^  1  Ilarr.,  124. 
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Upon  the  exception  that  the  affiant  does  not  state  his 
means  of  knowledge,  we  need  only  say,  that  there  is  no 
Tery  clear  ground  npon  which  we  can  hold  this  essential  in 
an  affidavit  for  an  attachment,  although  it  is  the  better  prac- 
tice, and  desirable  in  all  cases  where  the  oath  is  made  by 
one  not  a  party,  or  one  not  presumed  to  have  the  informa- 
tion. That  he  does  not  show  tliat  he  is  an  agent  or  attor- 
ney, is  objected  in  the  argument  only,  and  not  in  the  mo- 
tion. 

III.  The  third  cause  assigned  for  quashing  is,  that  neith- 
er the  plaintiff  nor  the  affiant,  states  that  he  believes  that 
the  defendant  did  the  acts  charged,  to  defraud  his  creditors. 
This  intent  is  connected  with  some  of  the  causes  of  attach- 
ment mentioned  in  the  Code,  (sections  1848  and  1852),  but 
it  18  not  required  in  regard  to  the  cause  liere  alleged,  under 
the  act  of  1853,  namely,  that  the  debtor  had  property,  which 
Le  refused  to  give  in  payment,  or  in  security.  In  the  other 
cases,  this  intent  is  necessary  to  give  a  character  to  the  act. 
Thus  a  conveyance  of  property  may  be  lawful  and  proper, 
but  to  make  it  a  ground  for  attachment,  it  must  be  done 
with  the  intent  to  defraud.  But  under  this  act,  the  refusal 
to  pay,  or  secure  by  the  property,  is  the  essential  act,  and 
requires  no  further  intent,  or  averment  of  intent,  than  is 
implied  in  the  fact  and  averment  of  refusal.  See  Danfarih 
et  al.  V.  Carter  et  al,^  1  Iowa,  546 ;  Hart  v.  Oummins^  1 
Iowa,  565. 

The  record  does  not  indicate  upon  what  ground  the  court 
sustained  the  motion  to  quash,  and  having  examined  the 
causes  assigned,  and  finding  none  of  them  sufficient,  we  are 
of  opinion  that  the  attachment  should  not  have  been  set 
aside,  and  the  judgment  of  the  district  court  thereon,  is  re- 
versed. 

Vol.  VIII.-41 
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Where  a  lot  in  a  town  site,  entered  in  pursuance  to  an  act  entitled  ^'an  act 
regulating  the  disposal  of  lands  purchased  in  trust  for  town  sites/'  ap- 
proved January  22,  1853,  is  wrongfully  conveyed  by  a  county  judge,  the 
grantee  becomes  a  trustee  for  the  rightful  owner;  and  in  order  to  com- 
pel a  conveyance  from  the  trustee,  it  is  not  necessary  for  the  owner  to 
tender,  or  oflfer  to  pay  to  the  trustee,  the  amount  paid  by  him  to  the 
county  judge  for  the  lot. 

Appeal  from  the  Potiawatamie  District  Court 

Wednesday,  April  13. 

In  Chancery.  The  petitioners  allege  that  they  were  the 
actual  occupants  and  owners,  of  a  certain  lot  in  the  town  of 
Council  Bluffs,  and  as  such  were  entitled  to  a  deed  from  the 
county  judge  of  Pottawatamie  county,  who  had  entered 
the  town  site  of  Council  Bluffs  city,  pursuant  to  an  act  of 
Congress,  and  the  laws  of  this  state,  for  the  use  of  the  sev- 
eral owners  and  occupants ;  and  that  respondents  knew  of 
their  right,  but  that  fraudulently,  and  with  intent  to  injure 
and  defraud  said  complainants,  and  without  having  any 
right  thereto,  wrongfully  procured  the  said  county  judge  to 
make  to  him  a  deed  to  said  lot.  The  prayer  is,  that  he  be 
declared  their  trustee,  holding  the  lot  for  them,  and  be  de- 
creed to  convey  the  same  to  them.  To  the  bill  there  was  a 
demurrer,  for  the  reason  that  it  did  not  aver  a  tender  of  the 
money  paid  by  respondent  to  the  county  judge,  at  the  time 
of  procuring  the  deed.  This  demurrer  was  sustained,  and 
complainants  not  amending,  judgment  was  rendered  against 
them  for  costs,  from  which  they  appeal. 

R.  L.  Douglass^  for  the  appellants. 

Clinton  &  Baldwin^  for  the  appellee. 

Wright,  0.  J. — The  county  judge  of  Pottawatamie 
county,  entered  the  town  site  of  Council  Bluffs,  and  held 
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the  same  in  trnst  for  the  several  use  and  benefit  of  the  oc- 
cupants thereof,  according  to  their  respective  interests.  In 
the  execution  of  the  trust,  in  the  disposal  of  the  lands  en- 
tered, and  the  proceeds  of  the  sales  thereof,  he  was  to  be 
govered  by  such  rules  and  regulations  as  were,  or  might  be, 
prescribed  by  the  general  assembly  of  this  state.  Act  of 
Congress,  of  April  6,  1854 ;  10  Stat,  at  Large,  273.  The 
general  assembly,  by  an  act  approved  January  22,  1853, 
(Laws  of  1853,  145),  made  it  the  duty  of  the  county  judge, 
to  execute  and  deliver  to  each  person,  who,  as  an  occupant, 
might  be  entitled  to  the  same,  a  deed  in  fee  simple  for  his 
lot  or  lots,  the  said  occupant  paying  his  due  proportion  of 
the  purchase  money  of  said  land,  and  the  other  amounts  in 
said  law  specified.     Hall  v.  Doran^  6  Iowa,  433. 

In  relation  to  this  town  site,  the  county  judge  is  a  naked 
trustee,  holding  the  property  for  the  use  and  benefit  of  the 
occupants  purely  and  exclusively.  In  case  of  contest  be- 
tween two  persons  claiming  the  same  property,  he  has  no 
judicial  power ;  but  it  is  his  duty  to  withhold  the  title  from 
either,  until  their  respective  rights  may  be  settled  and  ad- 
judicated by  the  courts  of  the  country.  4  G.  Greene,  376. 
As  between  the  parties  to  this  action,  (taking  the  bill  as  true), 
it  was  his  duty  to  have  turned  them  over  to  the  judicial  tri- 
bunals, and  to  have  made  no  conveyance,  until  their  res- 
pective rights  were  there  investigated  and  determined. 
Having  made  the  deed,  however,  the  grantee  becomes  the 
trustee  for  the  rightful  owner  or  occupant,  if  it  shall  turn 
out  that  he  (the  grantee),  has  not  such  right.  And  the  ques- 
tion now  is,  whether,  in  order  to  compel  the  execution  of 
this  trust,  it  was  the  duty  of  complainants  to  tender  or  ofter 
to  pay  respondent  the  amount  paid  by  him  to  the  county 
judge.     We  think  not. 

The  general  and  ordinary  rule  is,  as  claimed  by  respond- 
ent, that  complainant  must  aver  and  prove  a  tender,  of  the 
purchase  money,  or  the  amount  required  of  him,  before  de- 
manding his  deed.  This  rule,  however,  like  most  others, 
has  its  exceptions ;  and,  in  applying  it,  we  must  have  ref- 
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erence  to  its  reason  and  policy.  The  law  requires  of  no 
party  an  unnecessary  act ;  nor  is  a  rule  to  be  adhered  to 
where  the  reason  of  the  rule  ceases.  If  A.  wrongfully  ob- 
tains possession  of  the  horse  of  B.,  replevin  will  lie,  with- 
out a  previous  demand  and  refusal.  If  A.,  having  the  title 
to  the  land  of  B.,  wrongfully  refuses  to  convey  it,  B.  need 
not  demand  a  deed,  nor  tender  any  money,  that  might,  in 
the  absence  of  such  refusal,  be  necessary.  So,  if  instead  of 
refusing  in  words,  A.  (or,  in  this  case,  the  respondent), 
wrongfully  obtains  the  title,  with  a  knowledge  of  complain- 
ants' right,  and  with  intent  to  injure  and  deprive  them  of 
their  title,  tlie  refusal  is  shown,  or  results  from  his  acts,  and 
a  tender  would  be  a  vain  and  unnecessary  thing.  That  it 
would  have  been  the  duty  of  complainant  to  tender  the  ne- 
cessary amount  to  the  county  judge,  before  they  could  com- 
pel him  to  convey,  there  can  be  no  question.  He  stood  as 
a  trustee,  supposed  to  be  ready  to  discharge  his  duty  as  re- 
quired by  law.  The  respondent  is,  however,  according  to 
the  averment  of  the  bill,  a  wrong  doer — one  who  has,  vol- 
untarily, without  any  request  of  complainants,  but  against 
their  will,  and  without  any  legal  obligation  resting  upon 
him  in  that  respect,  procured  the  title,  which  in  equity  be- 
longs to  complainants ;  and  he  is  in  no  position  to  ask  that 
they  shall  follow  him  up  and  tender  the  money  which  he 
has  so  wrongfully  paid.  The  very  paying  of  tliis  money, 
shows  that  he  occupies  the  position  of  an  adversary,  deny- 
ing their  right,  notwithstanding  any  oiFer  by  them  to  pay ; 
and  that  a  tender  would  be  as  unavailing  as  the  demand  of 
a  deed. 

Judgment  reversed. 
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An  action  before  a  justice  of  the  peace,  in  which  the  plaintiff  claimed  to 
recover  for  the  work  and  labor  of  his  son,  for  five  and  a  half  months,  at 
ten  dollars  per  month,  &c.  The  defendant  answered  in  writing,  denying 
the  plaintiff's  claim,  and  averring  that  he  contracted  with  plaintiff,  for 
the  hire  of  the  services  of  his  son,  for  one  year,  at  the  price  of  $75  00  ] 
and  that  the  son  worked  five  and  a  half  months,  when  he  was  taken 
away  by  the  plaintiff,  who  refused  to  permit  him  to  work  for  defendant 
any  longer,  and  claiming  damages  for  the  breach  of  the  contract.  To 
this  answer,  no  replication  was  filed.  On  appeal  to  the  district  court, 
the  plaintiff  filed  a  demurrer  to  so  much  of  the  answer,  as  alleged  that 
the  contract  was  for  the  labor  of  the  son  for  one  year,  Ac,  which  de- 
murrer was  sustained,  and  so  much  of  the  answer  stricken  out ;  ffeldj 
That  by  sustaining  the  demurrer,  the  defendant  was  deprived  of  his 
right  to  show  that  he  had  sustained  any  damages  by  reason  of  the  fail- 
ure of  the  plaintiff  to  perform  his  part  of  the  agreement,  which  dama- 
ges he  had  the  right  to  set  off  against  the  plaintiff 's  claim  for  compen- 
sation for  the  labor  of  his  son  for  five  and  a  half  months,  and  that  the 
proceeding  was  erroneous.    (Wright,  C.  J.,  dissenting.) 

Appeal  from  the  Keokuk  District   Court. 
Thursday,  April  14. 

Suit  upon  an  account,  before  a  justice  of  the  peace.  The 
plaintiff  claimed  of  defendant,  for  the  work  and  labor  of  his 
son,  live  and  a  half  months,  at  ten  dollars  per  month,  and 
for  one  sheep-skin,  at  seventy-five  cents.  The  parties  ap- 
peared before  the  justice,  and  defendant  filed  his  answer  in 
writing,  denying  any  indebtedness,  and  averring  that  he 
contracted  with  plaintiff  for  the  hire  of  the  services  of  his 
son,  for  one  year,  at  the  price  of  seventy-five  dollars ;  that 
the  son  worked  five  and  a  half  months,  when  he  was  taken 
away  by  the  plaintiff,  who  refused  to  permit  him  to  work 
for  defendant  any  longer ;  and  he  claims  damages  for  breach 
of  contract.  To  this  answer,  the  transcript  fails  to  show 
any  replication  by  the  plaintiff.  There  was  a  trial  before 
the  justice,  and  judgment  for  the  plaintiff,  for  $34  75. 

On  appeal  to  the  district  court,  the  plaintiff,  without  ob- 
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jection,  filed  a  replication  to  the  defendant's  answer,  deny- 
ing all  the  averments  of  the  same.  Afterwards,  the  plain- 
tiff filed  an  additional  replication,  in  which  it  is  alleged  that 
if  there  was  any  contract  for  service  by  plaintiflT's  son,  for 
any  certain  length  of  time,  with  defendant,  his  said  son  had 
a  right  to  terminate  the  contract,  and  leave  the  defendant's 
service,  on  account  of  the  ill-treatment  received  by  him  from 
defendant,  and  because  the  house  of  said  defendant  was  an 
improper  place  for  him  to  live ;  and  that  it  was  plaintiff's 
duty  to  cause  him  to  quit  the  said  place. 

The  defendant  mov'ed  the  court  to  strike  out  this  amen- 
ded replication,  for  the  reason  that  the  same  makes  a  new 
issue,  not  raised  on  the  trial  before  the  justice,  and  for  the 
reason  that  a  party  cannot,  on  an  appeal  to  the  district  court, 
from  a  justice  of  the  peace,  file  additional  pleadings,  chang- 
ing the  issue  in  the  cause.  The  motion  was  overruled,  and 
issue  was  joined  on  the  replication,  by  a  rejoinder  thereto. 

The  plaintiff  tiled  also  a  demurrer  to  so  much  of  the  de- 
fendant's answer,  as  alleges  that  the  contract  was  for  the  la- 
bor of  plaintiff's  son  for  a  year,  and  that  he  left  the  defend- 
ant's service  before  the  expiration  of  the  year,  without 
cause.  This  demurrer  was  sustained  by  the  court,  and  that 
part  of  the  answer  stricken  out.  The  cause  was  submitted 
for  trial  to  the  court,  instead  of  a  jury,  and  the  court  found 
the  following  facts :  That  plaintiff  agreed  that  his  son  should 
work  for  defendant  one  year,  for  the  sum  of  seventy-five 
dollars;  that  the  son  began  to  labor  for  defendant,  Sep- 
tember 20,  1856,  and  continued  for  five  months  and  twenty- 
seven  days,  the  benefit  of  which  labor  was  received  by  de- 
fendant ;  that  at  the  end  of  said  time,  the  son  left  the  ser- 
vice of  defendant,  of  his  own  accord,  without  any  fault  of 
defendant,  and  without  his  consent;  that  such  services 
were  worth  to  defendant  $31  60 ;  that  he  should  be  charged 
with  the  value  of  the  sheep-skin  at  seventy-five  cents ;  and 
that  he  had  paid  on  the  account  ninety  cents. 

Judgment  was  thereupon  given  for  the  plaintiff  for  $31  45. 
From  this  judgment,  the  defendant  appeals. 
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Bice  cfe  Loughridge^  for  the  appellant. 
No  appearance  for  appellee. 

Stockton,  J.*— The  cause  was  tried  before  a  justice,  upon 
the  issues  made,  whether  the  plaintiff  was  entitled  to  the 
sum  claimed,  as  compensation  for  the  labor  of  his  son ; 
whether  the  agreement  was  that  the  son  should  labor  for 
defendant  for  one  year ;  and  whether  defendant  had  sus- 
tained any  damage  by  reason  of  the  failure  of  the  son  to 
work  for  the  whole  time  agreed.  These  issues  seem  to  have 
been  fiurly  made,  and  on  the  trial,  the  judgment  of  the  jus- 
tice was  for  the  plaintiff. 

When  the  cause  came  into  the  district  court,  not  only  did 
the  court  permit  the  plaintiff  to  make  a  new  issue,  by  put- 
ting in  an  additional  replication  to  defendant's  answer,  but 
allowed  him  to  file  a  demurrer  to  so  much  of  the  answer 
as  averred  that  the  contract  between  the  parties  was,  that 
the  plaintiff's  son  was  to  work  for  one  year,  and  sustained 
the  demurrer  to  the  same,  striking  out  all  that  portion  of 
the  answer.  By  this  means,  the  defendant  was  de]>rived  of 
his  right  to  show  that  he  had  sustained  any  damage,  by 
reason  of  the  failure  of  the  plaintiff  to  perform  his  part  of 
the  agreement ;  which  damage  he  had  the  right  to  set-off 
against  the  plaintiff's  claim  for  compensation  for  the  labor 
of  his  son  for  the  five  and  a  half  months. 

It  is  not  necessary  for  us,  at  this  time,  to  consider  wheth- 
er there  was  error  in  the  permission  given  by  the  court  to 
the  plaintiff  to  file  a  replication  in  the  district  court,  changing 
the  issue  upon  which  the  cause  was  tried  before  the  justice. 
The  more  material  matter  to  be  considered,  is  the  ruling  of 
the  court  in  suffering  the  demurrer  to  be  filed  in  the  district 
court,  and  in  sustaining  the  demurrer,  whereby  the  issue 
joined  by  the  replication  and  rejoinder,  were  entirely  su- 
perseded, and  no  issue  left  for  trial,  but  the  simple  question 

♦Wbioht,  C.  J.,  dissenting. 
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whether  the  plaintiff  was  entitled  to  the  amount  claimed 
for  the  labor  of  his  son,  for  five  and  a  half  months. 

We  think  this  course  of  proceeding  calculated  to  preju- 
dice the  rights  of  the  defendant.  It  deprived  him  of  his 
undoubted  privilege,  of  showing  that  tlie  contract  having 
been  for  the  labor  of  the  plaintiff's  son  for  a  year,  and  he 
having  failed  to  labor  for  that  length  of  time,  the  defend- 
ant had  suffered  damage  by  reason  of  sudi  failure,  which 
he  was  entitled  to  set-off  against  the  plaintiff's  claim  for 
the  services  of  his  son,  for  the  length  of  time  that  he  did 
labor  for  defendant.  For  the  error  in  sustaining  the  de- 
murrer to  the  defendant's  answer,  the  judgment  of  the  dis- 
trict court  will  be  reversed. 

Judgment  reversed. 

Wbight,  C.  J.,  dissenting. — I  dissent  in  this  case,  for  the 
reason  tliat  it  is  reversed  upon  a  point  not  made,  nor  re- 
ferred to  by  counsel  for  either  party.  The  ground  of  ob- 
jection, made  by  the  demurrer  to  the  answer,  was  that 
though  the  son  of  the  plaintiff  was  hiied  to  the  defendant, 
to  work  for  a  year,  and  left  without  cause,  before  the  expi- 
ration of  the  time  fixed,  the  plaintiff  might  nevertheless 
recover,  relying  upon  the  doctrine  of  Britton  v.  Turner^  6 
N.  H.,  481,  and  followed  by  this  court  in  Pbder  v.  Nichols^ 
ante  106.  This  is  the  ground  upon  which  it  was  sustained, 
as  I  gather  from  the  entire  record — a  conclusion  fully  and  en- 
tirely warranted,  from  the  fact  that  this  is  the  question,  and 
the  sole  question,  made  by  counsel,  on  this  part  of  the  case, 
in  their  arguments.  The  thought  that  by  sustaining  the 
demurrer,  defendant  was  deprived,  on  the  trial,  of  his  right 
to  set-off  liis  damages,  by  reason  of  the  failure  of  tlie  plainiff 
to  fulfill  his  contract,  is  not  intimated  in  the  argument,  and 
is  first  suggested  in  the  opinion.  If  it  appeared  that  this 
was  denied  him,  or  if  the  point  had  been  made  that  tho 
answer  was  good  for  the  purpose  of  letting  in  proof  of  such 
failure,  I  should,  perhaps,  not  differ  from  the  conclusion  ar- 
rived at  by  the  majority  of  the  court.    In  tlie  absence  of 
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anything  of  this  kind,  however,  I  think  it  best  to  confine 
our  examination  to  the  points  made,  and  not  to  reverse  a 
canse  and  send  it  back,  for  an  error  that  counsel,  by  their 
silence,  treat  as  practically  and  actually  unimportant. 

There  is  a  wide  diflference  between  aflSrming  and  revers- 
ing a  case,  upon  a  point  not  made  by  counsel.  It  is  fre- 
quently the  case,  and  in  most  instances  the  duty,  of  the  ap- 
pellate court  to  sustain  the  action  of  the  court  below,  if  from 
an  examination  of  the  entire  record,  a  point  can  be  found 
to  justify  it,  though  such  point  may  not  be  made  by  counsel. 
And  this,  upon  the  well  known  and  statutory  rule,  that  we 
•will  always  presume  in  favor  of,  and  never  against,  the  cor- 
rectness of  the  proceedings  in  the  inferior  tribunal.  It  is 
very  diflTerent,  however,  when  a  cause  is  to  be  reversed. 
We  are  justified  in  hunting^  (that  word  expresses  my  mean- 
ing), for  reasons  to  sustain,  but  not  to  reverse,  a  case.  If 
counsel  insist  that  a  case  ought  to  be  reversed  on  one  ground, 
I  certainly  will  not  overrule  him  upon  that,  and  send  it 
back  upon  some  other ;  such  a  practice  is,  in  eflbct,  giving 
a  party  a  new  trial,  upon  a  ground  that  he  does  not  urge ; 
and  decides  questions  to  which  the  attention  of  neither  par- 
ty has  been  directed. 


McCall  v.  Butterworth. 

In  an  action  for  damages,  for  failing  to  obey  a  subpoena,  the  question 
whether  it  was  served  or  not,  is  a  matter  of  proof  for  the  plaintiff  on  the 
trial. 

In  such  an  action,  the  return  of  service  upon  the  subpccna,  is  not  conclu- 
sive upon  the  parties ;  and  the  plaintiff  is  entitled  to  show  on  the  trial, 
as  a  matter  of  fact,  independent  of  the  return  of  the  officer,  that  the 
writ  was  duly  and  legally  served. 

In  an  action  for  damages,  for  failing  to  obey  a  subpoena,  it  is  not  indispen- 
sably necessary,  that  the  return  of  the  officer,  should  show  that  a  copy 
of  the  subpoena  was  delivered  to  the  witness. 

Where  a  witness  is  a  party  to  a  suit  in  which  his  attendance  is  required, 
no  technical  objection  to  the  regularity  or  sufficiency  of  the  subpoena. 

Vol.  VIII.-42 
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should  be  suffered  to  prevail,  in  %  suit  to  recover  damages  for  failing  to 
obej  the  same. 
It  is  error  to  set  aside  a  petition  for  damages,  for  failing  to  obey  a  subpce- 
na,  on  motion  or  demurrer  of  the  defendant,  for  the  reason  that  no  ser- 
vice of  the  subpoena  had  been  made  upon  defendant,  which  he  was 
bound  to  obey. 

Appeal  from  ike  Hamilton  District  Court 

Thursday,  Apeil  14. 

This  was  an  action  to  recover  damages  for  failing  to  obey 
a  svbpcena.  The  defendant  appeared,  and  moved  the  court 
to  set  aside  the  petition,  for  reasons  set  forth  in  the  motion. 
The  record  entry  states :  "  This  cause  coming  on  for  hear- 
ing on  the  defendant's  motion  to  dismiss ;  motion  to  dismiss 
sustained  ;  and  the  plaintiff  failing  to  further  prosecute  the 
same,  the  same  is  dismissed,  at  the  costs  of  said  plaintiff." 
The  bill  of  exceptions  states  that  "  the  defendant  filed  his 
demurrer  or  motion  to  set  aside  the  petition ;  which  said  mo- 
tion or  demurrer  was  sustained  by  the  court,  for  the  reason 
that  no  service  of  the  subpoena  had  been  made  upon  the 
defendant,  which  he  was  bound  to  obey ;  and  set  aside  the 
said  petition."    Plaintiff  appeals. 

HuH  dk  Dennisorij  for  the  appellant. 

J.  A.  Kaaaon  and  D.  O,  Finch^  for  the  appellee. 

Stockton,  J. — The  motion  to  set  aside  the  petition  appears 
to  have  been  treated  by  the  parties,  and  by  the  court,  as  a 
demurrer ;  and  as  no  question  has  been  made  upon  the  reg- 
ularity of  this  practice,  we  proceed  to  consider  the  cause, 
without  expressing  any  opinion,  whether  or  not,  the  motion 
was  properly  allowed,  in  this  case,  to  take  the  place  of  a  de- 
murrer to  the  petition. 

The  district  court  sustained  the  motion,  and  set  aside  the 
petition,  for  the  reason  that  no  service  of  tlie  subpoena  had 
been  made  upon  the  defendant,  which  he  was  bound  to  obey. 
The  plaintiff  avers  that  the  subpoena  was  legally  and  duly 
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served  on  the  defendant  by  Ihe  sheriff  of  the  county. 
Whether  it  was  so  served,  or  not,  was  a  matter  of  proof  for 
the  plaintiff  on  the  trial.  The  subpoena  having  been  made 
a  part  of  the  petition,  and  attached  thereto,  the  defendant 
relies  upon  tlie  return  of  the  sheriff,  indorsed  thereon,  as 
showing  that  the  service  was  not  suflBcient.  The  return, 
even  if  insufficient,  is  not  conclusive  on  the  parties.  The 
plaintiff  was  entitled  to  show,  on  the  trial,  as  a  matter  of 
feet,  independent  of  the  officer's  return  that  the  writ  was  duly 
and  legally  served,  as  alleged.  It  is  not  indispensably  ne- 
cessary that  the  return  of  the  officer,  should  show  that  a  copy 
of  the  subpoena  was  delivered  to  the  witness.  This  may  be 
shown  by  other  testimony,  and  is  only  required  to  be  shown 
to  render  the  party  liable  for  contempt  of  court,  in  not 
obeying  the  writ. 

The  objection  that  the  subpoena  does  not  state  the  time 
and  place,  when  and  where  the  attendance  of  the  witness  is 
required,  is  not  well  taken.  This  information,  we  think,  is 
conveyed  with  sufficient  distinctness.  Where  the  witness  is 
a  party  to  the  suit,  in  which  his  attendance  is  required,  no 
technical  objection  to  the  regularity  or  sufficiency  of  the  sub- 
poena, should  be  suffered  to  prevail. 

Judgment  reversed. 


Bailey  v.  IIabris.  £ 


Where  there  is  an  express  stipulation  in  the  sale  of  personal  property,  that 
the  property  shaU  not  be  the  vendee's  until  the  price  is  paid,  he  cannot 
be  regarded  as  a  purchaser,  and  the  title  does  not  pass  to  him  ;  and  a  sale 
of  the  property  by  the  vendee,  while  it  is  in  his  possession,  to  a  third  per- 
son, without  notice,  vests  no  title  thereto  in  the  purchaser.  (Wright,  C. 
J.,  dissenting.) 

Appeal  from  the  Allamakee  District  Court 
Thursday,  April  14. 
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Eeplevin,  fob  BLACKSi^rru's  TOOLS.  The  plaiutiff  bad 
left  the  tools  in  the  possession  of  one  Kingsley,  with  an 
agreement,  "  that  if  Kingsley  should  pay  to  plaintiff,  the 
amount  of  a  certain  promissory  note,  ($60  00),  then  in  the 
liands  of  J.  T.  Clark,  the  title  of  said  tools  was  to  become  * 
vested  in  Kingsley ;  if  not,  the  title  was  to  remain  in  plain- 
tiff." The  note  was  not  paid  according  to  agreement ;  and 
Kingsley,  soon  after,  sold  and  delivered  the  tools  to  defend- 
ant. 

The  cause  was  tried  by  the  court ;  and  this  being  all  the 
evidence,  the  court  ruled  that  the  sale  to  the  defendant  by 
Kingsley,  gave  to  him  the  absolute  title  in  the  property,  as 
against  the  plaintiff;  and  that  the  plaintiff  could  not  part 
with  the  possession  of  the  property  to  Kingsley,  under  such 
conditional  sale,  and  retain  the  title  thereto,  as  against  sub- 
sequent purchasers,  without  placing  his  agreement  with 
Kinsley  upon  record,  or  without  notice,  as  required  by  law. 
Judgment  was  thereupon  given  for  the  defendant ;  to  which 
ruling  and  judgment  of  the  court,  the  plaintiff  excepted, 
and  now  appeals. 

John  T.  Clark^  for  the  appellaut. 

No  appearance  for  the  appellee. 

Stockton,  J.* — By  the  terms  of  the  agreement  with  Bai- 
ley, Kingsley  had  no  right  of  property  in  tlie  blacksmith's 
tools,  until  the  payment  of  the  note  left  with  Clark.  This 
note  not  being  paid,  according  to  agreement,  Kingsley  could 
pass  no  valid  title  in  the  tools  to  the  defendant,  and  the 
plaintiff  might  resume  the  possession  of  the  property  at 
his  option.     1  Parsons  on  Contracts,  449  and  441. 

In  Sargent  v.  GUe^  8  N.  U.,  325,  furniture  was  delivered 
to  one  Wilson,  upon  a  contract  that  he  should  keep  it  six 
montlis,  and  if  within  that  time,  he  should  pay  for  it,  he 

*  Wright,  C.  J.,  dissenting. 
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was  to  have  it  at  cost,  bnt  otherwise,  he  was  to  pay  twenty- 
five  per  centum  upon  the  cost,  for  the  use  of  it.  Wilson 
sold  and  delivered  the  furniture  to  the  defendant,  who  knew 
nothing  of  the  contract  upon  which  Wilson  received  it.  It 
was  held  by  the  court,  that  as  there  was  an  express  stipula- 
tion that  the  property  should  not  bo  Wilson's,  until  the 
price  was  paid,  he  could  not  be  regarded  as  a  purchaser, 
and  no  property  passed  to  him ;  and  that  the  contract  by 
which  he  gained  the  right  to  purchase,  gave  him  no  right  to 
sell,  and  the  goods  still  remained  the  property  of  the  plain- 
tiff. See,  also,  Copland  v.  Bosquet^  4  Wash.  C.  C,  594 ; 
Porter  v.  PettingiU,  12  N.  H.,  299 ;  Gambling  v.  Bead,  1 
Meigs,  281 ;  B'vgelow  v.  Huntley ,  8  Yerm.,  151 ;  Barrett  v. 
Pi^itchard,  2  Pick.,  512.  In  New  York,  it  has  been  held, 
tliat  a  honajide  purchaser,  without  notice  of  the  condition- 
al sale,  will  be  entitled  to  hold  the  property.  Hagger- 
ty  V.  Palmer,  6  Johns.  Ch.,  437 ;  Keeler  v.  Field,  1  Paige, 
315  ;  Smith  v.  Lyons,  1  Selden,  41.  Upon  an  examination 
of  the  authorities,  however,  we  are  satisfied  with  the  niling 
in  Sargent  v.  Gile,  and  hold  accordingly  that  the  plaintiff 
was  entitled  to  recover. 

Judgment  reversed. 

Wright,  C.  J.,  dissenting. — In  this  case,  the  delivery  of 
the  personal  property  was  complete  to  Kingsley.  Harris 
purchased  in  good  faith,  without  notice,  actual  or  construct- 
ive, of  the  right  reserved  by  Bailey — or  that  the  sale  made 
was  conditional.  In  my  opinion,  while  the  parties  to  such 
a  sale,  should  be,  and  are  bound  by  its  terms,  and  as  be- 
tween them  the  title  remains  in  the  vendor,  as  to  subse- 
quent purchasers  and  existing  creditois,  without  notice,  act- 
ing in  good  faith,  and  purchasing  for  a  valuable  considera- 
tion, the  title  is  in  the  vendee.  I  think  the  rule  as  found  in 
the  New  York  cases,  is  a  safe  one,  and  much  more  in  ac- 
cordance with  tlie  letter  and  spirit  of  our  registry  laws, 
than  that  adopted  by  the  majority  of  the  court.  The 
point  of  difference  is  well  understood,  and  tlierefore  I  need 
not  now  say  more. 


Digitized  by  VjOOQ IC 


334  SUPREME   COURT  CASES,— 1859. 

Goodposter  y.  Voris  et  al. 

j^Jg  GOODPASTEB  V.   YoRIS  €t  ol. 

8    334 

A  promissorj  note  is  not  over-due,  until  the  days  of  grace  have  expired ; 
and  the  bona  fide  indorsement  of  a  note  on  the  second  day  of  grace,  will 
cut  off  any  equity  or  set-off,  which  the  maker  may  have  against  the 
payee. 

The  refusal  of  the  court  to  give  a  defendant  the  opening  and  close  of  the 
case,  on  the  ground  that  he  has  admitted  the  demand  of  the  plaintiff, 
and  set  up  new  matter,  is  not  a  ground  upon  which  to  base  an  appeal, 
nor  upon  which  error  can  be  assigned. 

Where  in  an  action  on  a  negotiable  promissory  note,  the  defendant  answer- 
ed, admitting  the  execution  of  the  note,  and  the  assignment  thereof, 
'*  after  maturity  and  dishonor,''  and  pleading  a  set-off  against  the  payee 
of  the  note  ;  Heldj  1.  That  the  admission  of  the  assignment  was  mate- 
rially qualified  ;  2.  That  the  defendant  had  not  so  admitted  the  plain- 
tiff's cause  of  action,  as  to  allow  his  claim. 

Where  a  promissory  note,  dated  the  first  day  of  September,  and  payable  in 
ten  days  after  date,  was  indorsed  on  the  13th  day  of  September ;  Held, 
That  the  note  was  not  over-due  when  indorsed. 

Where  in  an  action  by  the  indorsee  of  a  promissory  note,  against  the  ma- 
ker, dated  the  first  of  September,  payable  in  ten  days  after  date,  and  in- 
dorsed on  the  13th  of  the  same  month,  to  which  the  defendant  pleaded 
a  set-off  against  the  payee,  the  court  suppressed  a  deposition  designed 
to  prove  the  set-off;  Held^  That  the  set-off  could  not  prevail  against  the 
indorsee,  and  that  the  deposition  was  properly  suppressed. 

Where  a  party  to  a  suit  is  present  in  court,  he  may  be  called  upon  as  a 
witness,  without  being  served  with  a  subpoena,  but  the  court  cannot  com- 
pel him  to  testify  ;  and  if  he  refuses  to  testify,  he  must  submit  to  the  al- 
ternatives provided  by  sections  2421  and  2422  of  the  Code. 

Ajppealfrom  the  Marshall  District  Court, 

Friday,  April  15. 

The  defendants  gave  their  promissory  note,  on  the  first 
of  September,  1856,  payable  toW.  II.  Hamilton,  or  bearer, 
in  ten  days  after  date,  which  was  indorsed  by  the  plaintiff, 
on  the  13th  of  September,  1856.  To  the  petition,  the  de- 
fendants answered,  admitting  the  giving  the  note,  and  also 
the  assignment,  *'  after  maturity  and  dishonor,"  and  then 
pleading  a  set-off  of  a  claim  against  the  payee  for  damages, 
for  the  non-performance  of  a  contract  to  furnish  and  set  up 
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a  circular  saw  in  the  steam-mill  of  the  defendants.  The  ver- 
dict and  judgment  were  for  the  plaintiff,  and  the  defendant 
appeals.    The  other  facts  appear  in  tlie  opinion. 

IT.  O.  Henderson  and  T.  Brawn^  for  the  appellants. 

Thomas  WHson^  for  tlie  appellee. 

Woodward,  J. — 1.  The  error  first  assigned  is,  that  the 
court  refused  to  give  defendants  the  opening  and  close  of 
the  case,  which  they  claimed,  upon  the  ground  that  they 
liad  admitted  the  plaintiff's  demand,  and  set  up  new  mat- 
ter. Tiiis  is  not  a  proper  matter  upon  which  to  base  an  ap- 
peal, nor  for  the  asssignment  of  an  eiTor.  Nor,  if  it  were, 
has  the  defendant  so  admitted  the  plaintiff's  cause  of  action, 
as  to  allow  his  claim.  Tlie  admission  of  the  assignment  is 
materially  qualified ;  and  besides,  the  answer  does  not  pre- 
sent a  defense,  nor  yet  an  avoidance,  as  they  sometimes 
term  it,  but  they  plead  a  set-off,  which  is  in  the  nature  of  a 
cross-action.  This,  standing  alone,  would  give  them  the 
right  to  the  position  they  claim,  but  they  do  not  clearly  ad- 
mit the  plaintiff's  cause ;  and  we  allude  to  it  for  the  reason 
that  they  confound  it  with  matters  of  defense. 

2.  The  second  error  assigned,  is  the  refusal  to  admit  the 
deposition  of  one  Edwards.  This  was  designed  to  prove 
the  matter  of  the  set-off,  and  the  court  held  that  this  could 
not  bo  urged  against  the  plaintiff,  he  being  an  indorsee  be- 
fore the  note  became  due.  A  copy  of  the  note  is  given  in 
the  statement.  The  defendants  urged  that  it  was  over-due 
when  assigned,  for  that  the  days  of  grace  were  not  to  be  re- 
garded in  a  question  of  this  nature.  The  note  was  dated 
the  Ist  of  September ;  was  due  in  ten  days,  that  is  on  the 
11th,  and  the  days  of  grace  would  run  to,  and  include,  the 
14th.  It  was  assigned  on  the  13th  day.  It  was  not  over- 
due when  indorsed,  and  the  set-off  could  not  prevail  against 
the  indorsee,  the  plaintiff,  and  of  consequence,  the  deposi- 
tion was  not  admissible  to  prove  it  against  him. 

Upon  the  proposition  that  a  promissory  note  is  not  over- 
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due,  until  the  days  of  grace  are  passed,  we  would  refer  to  a 
lew  authorities,  as  either  holding  this  expressly,  or  involv- 
ing it  in  other  points  ruled.  Byles  on  Bills,  262 ;  Bank  of 
TJtica  V.  Wager ^  2  Cow.,  766,  in  which  interest  was  cast  in- 
cluding these  three  days,  and  the  court  say,  that  "for  every 
practicable  purpose,  the  days  of  grace  are  a  part  of  the  note 
itself; "  Uogan  v.  Ciiyler^  8  Cow.,  203,  which  says  that  it 
cannot  be  sued  during  these  days ;  lloss  Lead.  Ca.,  409, 
note.  A  presentation  on  the  second  day  of  grace,  is  pre- 
mature. Leavitt  v.  SimmSy  3  N.  11.,  14 ;  and  Savings  Bank 
V.  Baies^  8  Comst.,  505,  is  a  very  similar  case.  It  was  there 
held  that  the  maker  had  no  right  to  pay  it  to  any  one,  un- 
til the  third  day.  A  bank  held  the  note  as  indorsee,  and 
failed,  and  on  the  first  day  of  grace  he  offered  to  pay  it  in 
bills  of  the  branch,  which  they  refused.  He  held  the  bills 
to  offer  on  the  tliirdday,  but  on  the  second  day  of  grace,  the 
bank  assigned  the  note  to  the  plaintiff.  The  court  held  that 
the  days  of  grace  constitute  a  part  of  the  original  contract, 
and  that  its  negotiability  was  as  unrestrained  during  these 
days  as  before  their  commencement.  They  say  that  a  ne- 
gotiable note,  payable  in  sixty  days,  is,  in  law,  one  payable 
in  sixty-three  days,  and  during  that  time  no  demand  can  be 
made ;  and  if  negotiated  on  the  sixty-first  or  sixty-second 
day,  it  is  not  negotiated  over  due. 

3.  The  third  assignment,  is  to  the  refusing  to  compel  the 
plaintiff  to  testify,  without  being  subpoenaed  regularly,  he 
being  present  in  court  when  called  upon  by  the  defendant 
as  a  witness.  If  the  party  were  duly  summoned  by  sub- 
poena, ho  could  not  be  compelled  actually  to  testify,  but  he 
might  submit  to  the  alternatives  mentioned  in  section 
2421-2  of  the  Code.  It  is  understood,  therefore,  that 
the  defendant  claimed,  that  the  party  being  present  in 
court,  might  be  called  upon  as  a  witness,  without  being 
served  with  a  subpoenea.  The  court  ruled  according 
to  this  view,  and  held  that  ho  was  obliged  to  take  the  posi- 
tion of  a  witness,  being  so  called  upon.  We  think  tliis  was 
correct.    The  object  of  the  summons  is  only  to  give  notice 
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and  to  call  the  witness  in,  and  if  he  is  already  in  court,  he 
requires  no  furtlier  notice.  A  witness  who  is  not  a  party 
cannot  make  this  objection,  and  neither  can  the  party.  In 
legal  theory,  he  is  already  in  court,  and  always  prepared  to 
testity  the  truth. 

Therefore,  there  being  no  error  found  in  the  judgment 
aforesaid,  the  same  is  athnned. 


Duncan  v.  Hobart  et  al. 

8 
Where  a  party  amonds  his  pleadings,  after  a  demurrer  has  been  sustained  m 

to  his  answer,  he  waives  the  right  to  object  in  the  appellate  court,  to 
the  ruling  of  the  court  in  sustaining  the  demurrer ;  and  where  the  sec- 
ond answer  admits,  under  oath,  the  correctness  of  the  plaintiff's  claim, 
this  rule  should  be  rigorously  enforced. 

The  act  entitled  *'  An  act  to  amend  section  1763  of  the  Code,  and  amenda- 
tory of  the  law  providing  when  cases  In  courts  of  record  shall  be  tried," 
approved  March  22,  1858,  was  not  designed  to  continue  every  cause  to 
the  second  term  after  its  commencement,  but  to  continue  the  trial  on 
contested  cases,  and  not  those  in  which  there  was  a  default,  or  in  which 
the  whole  cause  of  action  was  admitted. 

Wiiere  in  a  procseding  to  foreclose  a  mortgage,  under  chapter  118  of  the 
Code,  judgment  was  entered  for  the  amount  found  to  be  due  the  plain- 
tiff, ordering  a  foreclosure,  and  awarding  a  special  execution  against 
the  property ;  Ileldj  That  the  judgment  did  not  cut  off  the  right  of  the 
defendant  to  redeem  before  the  sale,  uuder  the  special  execution,  and 
foUowed  substantially  the  provisions  of  the  Code. 

Appeal  from  the  Marsludl  District  Court. 

Fbiday,  April   15. 

This  was  a  "  civil  action  in  the  district  court,"  commenced 
in  September,  1858,  to  foreclose  a  mortgage,  under  chapter 
118  of  the  Code.  As  required  by  the  petition,  defendants 
answered  under  oath.  To  this  answer,  there  was  a  demur- 
rer, which  was  sustained.  Another  answer  was  then  filed, 
duly  verified,  "  admitting  the  justice  of  theplaintlft's  claim." 
Defendants  then  moved  to  continue  the  cause  until  the  next 
Vol.  VIII.— 43 
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term,  for  the  reason  that  no  judgment  could  legally  be  en- 
tered, until  after  one  continuance.  This  motion  was  over- 
ruled, and  judgment  entered  for  the  amount  found  due 
plaintiff,  ordering  a  foreclosure,  and  awarding  a  special  exe- 
cution against  the  property.    Defendants  appeal. 

E.  W.  Eastman^  for  the  appellants. 

T.  Brown  and  iZ".  C.  Henderson^  for  the  appellee. 

Wkight,  C.  J. — It  is  objected  that  the  demurrer  to  de- 
fendant's first  answer,  was  improperly  sustained.  Without 
examining  this  answer,  we  dismiss  it  with  the  remark,  that 
if  the  rule  that  a  party,  by  answering  over,  waives  his  right 
to  make  such  an  objection  in  this  court,  should  ever  be  rig- 
orously enforced,  it  should  be  in  a  case  like  this,  where  the 
second  answer  admits,  under  oath,  the  entire  justness  and 
correctness  of  the  plaintiff's  claim.  After  this  admission, 
there  was  nothing  lefl  of  law  or  fact  to  try ;  for  the  right  of 
the  plaintiff  to  recover,  in  manner  and  form  as  prayed  for 
in  his  petition,  was  fully  conceded. 

And  this  brings  us  to  the  second  question  presented  by 
appellants,  and  that  is,  was  it  proper,  against  defendant's 
objection,  to  enter  judgment  at  the  first  term.  The  Code 
provides  (section  1763),  that,  "  except  when  otherwise  pro- 
vided, causes  shall  be  tried  at  the  first  term  after  they  are 
commenced,  unless  reasonable  cause  for  a  continuance  be 
shown."  This  section  was  amended  by  chap.  127,  of  Laws 
of  1857-8,  249,  by  substituting  second  ibrfirst  before  "term," 
but  retaining  every  other  word  of  the  section.  In  our  opin- 
ion, the  law  of  1858  was  not  designed  to  continue  every 
cause  to  the  second  term  after  its  commencemeent.  By  sec. 
tion  1737  of  the  Code,  a  defendant  is  required  to  demur,  or  an- 
swer, or  both,  on  or  before  the  morning  of  the  second  day 
of  the  term  at  which  he  is  required  to  appear,  unless  the 
court,  by  general  rule,  or  special  order,  otherwise  direct ;  and 
then,  by  section  1824,  it  is  provided  that,  if  the  defendant  fail 


Digitized  by  VjOOQ IC 


SUPREME  COURT  CASES.— 1869.  389 

Duncan  ▼.  Hobart  et  al. 

to  file  his  answer,  or  other  pleading,  by  the  time  prescribed, 
judgment  by  default  may,  on  motion  of  the  plaintiff,  be  en- 
tered against  him.  As  we  understand  these  sections,  a  class 
of  cases  is  provided  for,  different  from  those  contemplated 
by  the  law  of  1858.  Section  1763,  of  the  Code,  gave  the 
general  rnle,  that  causes  should  be  tried  at  the  first  term  af- 
ter they  were  commenced.  The  language  of  the  section, 
however,  clearly  recognises  exceptions  to  this  rule ;  for  it  is 
said,  ''except  where  otherwise  provided,  causes  shall  be 
tried  at,"  &c.  One  exception  is  to  be  found,  where  there 
has  been  a  return  of  "  not  found,''  and  an  oi*der  of  publica- 
tion is  necessary ;  for  the  delivery  of  the  original  notice  to 
the  sheriff,  with  intent  that  it  be  served  immediately,  is  a 
commencement  of  the  action.  Section  1663.  So  the  law 
of  1858  gives  the  general  rule,  that  causes  shall  be  tried  at 
the  second  term  after  they  are  commenced.  But  exceptions  to 
the  rule  are  recognized,  still ;  for  it  is  said,  "  except  where 
otherwise  provided,  causes  shall  be  tried,"  &c.  Now,  if 
there  is  a  default,  or  a  failure  to  answer  or  demur,  by  the 
time  required  by  the  law,  or  the  order  or  rule  of  court,  the 
plaintiff  is  entitled  to  his  default,  and  to  his  judgment. 
Such  a  case  would  fall  among  the  excepted  ones,  and  should 
not  be  continued  to  another  term.  And  the  same  is  true, 
in  a  more  emphatic  sense,  wliere  the  defendant,  by  his  an- 
swer, admits  the  truth  or  justice  of  the  pfaintiff 's  claim.  It 
amounts,  substantially,  if  not  technically,  to  a  confession  in 
open  court.  And  here  we  are  brought  to  consider  the  mean- 
ing of  the  word  "  tried,"  as  ibund  in  the  amendatory  act. 
If  a  plaintiff's  cause  of  action  is  admitted,  there  is  nothing 
to  try.  And  why  shall  a  cause  be  continued  for  trial,  when, 
from  its  pleadings,  there  is  nothing  to  litigate  ?  In  such  a 
case,  to  say  that  the  plaintiff  must  wait  another  term,  would 
make  the  law  an  engine  of  delay  to  an  extent  that  would 
bring  it  into  just  and  merited  reproach.  If  it  was  intended 
to  make  the  first  an  appearance  term  for  all  cases,  it  would 
have  been  easy  to  have  said  so.  As  it  is,  the  intention  was, 
as  we  infer  from  the  language  used,  to  continue  to  the  sec- 
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ond  term  after  their  commencement,  the  trial  on  contested 
cases,  and  not  those  in  which  there  was  a  default,  or  in 
which  the  whole  cause  of  action  was  admitted. 

Finally,  it  is  urged  that  there  was  error  in  decreeing  the 
foreclosure  of  defendant's  equity  of  redemption.  And  here 
appellants  raise  the  question,  whether,  under  our  law,  the 
mortgagor  has  the  right  to  redeem,  after  the  rendition  of  the 
judgment,  or  the  sale  of  the  mortgaged  premises.  The 
question  is  one  of  very  general  importance — has  been  very 
hastily  presented  by  counsel — and  as  we  do  not  deem  its 
disposition  necessarily  involved  in  the  determination  of  the 
present  cause,  we  conclude  to  leave  it  open  until  more  di- 
rectly and  fully  involved  and  discussed  in  some  subsequent 
case.  As  we  understand  the  judgment,  in  this  case,  it  follows 
substantially  the  provisions  of  the  Code.  It  does  not  under- 
take to  bar  and  foreclose,  absolutely  and  at  once,  the  defend- 
ant's right  to  redeem.  Whether  such  an  order  could  be  made, 
or  the  effect  of  it  when  made,  seems  not  to  have  entered  into 
the  consideration  of  the  court,  at  the  time  of  rendering 
judgment.  This  much  is  very  clear,  that  it  was,  at  least, 
not  intended  to  cut  off  the  right  to  redeem  before  the  sale 
under  the  special  execution ;  and  as  to  the  effect  of  the  sale 
upon  this  right,  the  judgment  is  equally  silent.  We  say 
that  the  right  to  redeem  before  the  sale,  is  not  cutoff.  And 
this  is  manifest  from  the  very  fact  of  ordering  the  sale. 
This  is  the  means  provided  by  the  law,  and  contemplated 
by  this  judgment,  to  enforce  the  collection  of  the  mortga- 
gee's debt.  And  to  accomplish  this  seems  to  have  been  the 
object  and  purpose  of  the  judgment.  Beyond  this,  the 
court  did  not  go — nor  was  it  necessary. 

Judgment  affirmed. 
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Where  it  appeared  from  the  record  of  a  cause,  "  that  heretofore,  to-wit : 
on  the  28th  of  May,  1858,  an  amended  petition  was  filed,"  and  that  the 
cause  had  been  tried  at  a  former  term,  when  the  verdict  was  against  the 
defendant,  but  the  judgment  was  arrested,  and  a  new  trial  granted,  and 
thereupon  the  plaintiff  filed  the  said  amended  petition ;  and  where,  it 
being  at  least  the  second  term  after  the  commencement  of  the  suit,  the 
defendant  claimed  that  he  was  entitled  to  a  continuance,  under  the  act 
entitled  ''  An  act  to  amend  section  1763  of  the  Code,  and  amendatory  of 
the  law  providing  when  causes  in  courts  of  record  shall  be  tried,"  ap- 
proved March  22, 1858  ;  lleldf  That  the  defendant  was  not  entitled  to  a 
continuance. 

Where  in  an  action  on  an  attachment  bond,  the  plaintiff  alleged  that  he 
offered  to  give  the  defendant,  as  attaching  creditor,  security  from  his 
property,  and  among  other  things,  offered  to  assign  to  him  his  books  of 
account ;  and  where  on  the  trial,  in  order  to  show  what  amount  was 
duo  on  his  books,  and  that  the  persons  against  whom  the  accounts  stood, 
were  responsible,  he  called  a  witness,  who  testified  that  the  demands  on 
the  books  amounted  to  about  $700  00,  and  that  the  debtors  therein 
were  responsible  men,  but  he  could  not  then  recollect  their  names,  nor 
the  amounts  due  from  them  respectively,  and  could  give  the  names  of 
but  three  persons — to  which  evidence  the  defendant  objected,  for  the 
reason  that  the  books  should  be  produced ;  Ifeld^  That  the  evidence 
was  competent,  with,  or  without  the  books. 

In  an  action  on  an  attachment  bond,  the  writ  of  attachment  and  the  offi- 
cer's return  thereon,  is  admissible  in  evidence. 

Where  an  attachment  de  facto  has  been  made,  the  defendant  in  an  action 
on  the  attachment  bond,  cannot  set  up  as  a  defense,  that  the  process 
which  he  had  sued  out  and  set  a  going,  was  not  executed  in  accordance 
with  law  ;  nor  will  the  defective  service  of  the  writ  of  attachment,  ren- 
der the  writ  void. 

Under  the  act  entitled  "  An  act  to  amend  section  1848  of  the  Code,"  ap- 
proved January  24,  1853,  which  prescribes  additional  caq^es  for  which 
attachments  may  issue,  the  attachment  is  allowed  when  the  debtor  will 
neither  secure  nor  pay  the  debt  with  his  property.  The  law  gives  to  the 
debtor  the  right  to  elect,  and  if  he  is  willing  to  do  either y  there  is  no 
inch  wrong  intent  or  purpose,  as  will  warrant  an  attachment. 

In  an  action  on  an  attachment  bond,  where  the  attachment  was  sued  out 
under  the  act  of  January  24,  1853,  on  the  ground  that  the  debtor  had 
property  which  he  refused  to  give  either  in  payment  or  security  of  the 
debt,  the  admissions  of  the  creditor,  that  the  debtor  had  offered  to  secure 
the  debt,  if  proved,  are  conclusive  against  him,  unless  qualified  in  such 
a  way  as  to  destroy  their  force. 
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Where  a  debtor  offers  to  transfer  sufficient  property  to  reasonably  secnre 
or  pay  the  debt,  the  fact  that  the  creditor  thought  that  he  could  not 
make  his  money  out  of  the  security  as  soon  as  he  wanted  it,  affords  no 
ground  for  an  attachment  under  the  law  of  January  24,  1853. 

Where  in  action  on  an  attachment  bond,  the  court  instructed  the  jury  as 
follows :  *'  That  it  is  no  justification  nor  mitigation  of  damages,  that 
the  original  indebtncss  or  note,  was  a  just  claim,  and  that  the  creditor 
recovered  judgment  upon  the  same.  It  does  not  entitle  a  party  to  an 
attachment,  simply  because  his  claim  is  just.  Some  one  of  the  causes 
laid  down  in  the  statute,  must  exist,  or  the  suing  out  of  the  attachment 
is  wrongful ;"  Held^  That  the  instruction  was  correct. 

Appeal  from  tJie  Monroe  District  CouH. 

Fbiday,  April  15. 

This  was  an  action  upon  an  attachment  bond,  saed  out 
under  the  act  of  January  24, 1853,  alleging  that  the  writ 
was  not  only  wrongfully  sued  out,  but  also  wilfully  wrong. 
The  defendant  pleaded  a  general  denial,  and  certain  special 
matters.  The  facts  sufficiently  appear  in  connection  with 
the  errors  assigned.  Verdict  and  judgment  for  the  plain- 
tiff, and  the  defendant  appeals. 

T.  B.  Perry ^  for  the  appellant. 

Noffsinger  &  Whitney^  for  the  appellee. 

Woodward,  J. — I.  The  error  first  assigned  is,  that  the 
coui*t  refused  a  continuance  at  the  term  when  the  cause  was 
tried.  The  record  opens  with  the  statement,  that  "  hereto- 
fore, to-wit:  on  the  28th  of  May,  1858,  an  amended  peti- 
tion was  filed,"  and  it  appears  that  the  cause  had  been  tried 
at  a  former  term,  when  the  verdict  was  against  the  defend- 
ant, but  the  judgment  was  arrested,  and  a  new  trial  grant- 
ed, and  thereupon  the  plaintifiT  amended  his  petition ;  and 
that  this  was  a  second  trial,  and  at  least  a  second  term,  but 
the  record  does  not  show  when  the  action  was  commenced. 

In  this  state  of  the  case,  the  defendant  claimed  the  right 
to  a  continuance,  under  the  act  of  22d  of  March,  1858, 
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(Acts  1858,  249),  arguing  that  the  amendment  of  the  peti- 
tion, placed  the  cause  upon  the  same  ground  as  if  it  were 
then  first  commenced.  The  court  overruled  the  motion, 
and  correctly,  as  we  think.  The  temporary  act  above  re- 
ferred to,  provided  that  causes  should  be  tried  at  the  second 
terra  after  they  were  commenced,  unless  cause  were  shown 
for  continuance.  The  ruling  of  the  court  was  within  the 
very  letter  of  the  act,  and  an  amendment  did  not  take  the 
case  out  of  the  spirit  and  intent  of  the  provision.  The  de- 
fendant had  had  one  continuance,  and  he  was  not  entitled 
to  another  under  the  act  above  cited. 

II.  The  plaintiflF  alleges  that  he  oflFered  to  give  the  de- 
fendant, as  attaching  creditor,  security  from  his  property, 
and,  among  other  things,  ofiTered  to  assign  him  his  book  of 
accounts.  In  order  to  show  what  amount  was  due  on  the 
lK>oks,  and  that  the  persons  against  whom  the  accounts 
stoods,  were  responsible,  he  offered  one  Crawford  as  a  wit- 
ness, who  testified  that  the  demands  on  the  books  amounted 
to  about  $700  00,  and  that  the  debtors  therein  were  re- 
sponsible men,  but  he  could  not  then  recollect  their  names, 
nor  the  amounts  due  from  them  respectively.  He  could 
give  the  names  of  but  three  of  the  persons.  Tlie  defend- 
ant objected  to  this  answer  and  testimony,  and  also  objected 
for  the  reason  that  the  books  should  be  produced.  The 
court  overruled  the  objection,  and  admitted  the  testimony, 
and  this  is  the  second  error  alleged. 

The  testimony  was  unquestionably  competent,  and  it  was 
so,  either  with,  or  without  the  books.  There  was  no  neces- 
sity for  the  plaintiff  to  produce  the  books,  in  the  first  in- 
stance ;  and  if  the  defendant  wanted  them,  he  should  take 
the  proper  steps  to  cause  them  to  be  brought  in.  Had  he 
been  refused,  on  such  an  application,  it  might  be  ground 
for  complaint,  but  this  testimony  was  admissive  without  the 
books.  The  bill  of  exceptions  does  not  show  in  what  rela- 
tion to  Drummond,  Crawford  stood — whether  as  clerk  or  oth- 
wise,  nor  his  means  of  knowledge.    His  inability  to  men- 
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tion  tlie  names  of  the  debtors  on  the  books,  was  a  matter 
affecting  his  credibility  only,  and  was  for  the  jury  to  con- 
sider. Tlie  plaintiff  avers  that  he  offered  security  to  the 
defendant ;  and  as  a  part  of  it,  offered  to  assign  his  book 
of  accounts.  His  main  object,  then,  on  the  trial,  after  show- 
ing this  proposition,  was  to  show  what  the  book  of  accounts 
was  worth.  Tlie  principal  matter  to  bo  obtained  from  the 
witness,  was  his  opinion  of  that  worth.  This  the  book  could 
not  shqw.  It  would  show  some  of  the  elements  upon  which 
the  question  of  worth  rested — such  as  the  names  of  the 
debtors,  and  the  amount  which  each  owed,  but  these  mat- 
ters were  not  such  as  demanded  the  book  for  their  proof. 
From  a  previous  examination  of  it,  tlie  witness  could  have 
fonned  as  clear  an  idea  of  its  value,  as  if  it  were  present  in 
the  court  Then,  if  the  defendant  would  rebut  him,  and 
desired  the  book,  he  should  give  notice  for  its  production. 

Under  the  same  assignment,  the  defendant  suggests  as 
error,  the  admission  of  the  writ  of  attachment,  and  the  offi- 
cer's return  thereon.  The  same  question  was  made,  and  the 
admissibility  of  these  papers  determined,  in  Haver  v.  Welh 
ster^  3  Iowa,  502 ;  McGinnis  v.  Ilart^  6  Iowa,  204. 

The  defendant  argues  that  the  return  does  not  show  a  le- 
gal levy — a  proceeding  according  to  statute;  and  that, 
therefore,  it  is  void,  and  no  levy.  The  defect  assigned  is, 
that  it  does  not  show  that  the  officer  gave  notice  to  the  de- 
fendant, nor  that  he  gave  notice  to  the  person  occupying 
the  premises.  Passing  by  the  consideration  that  these  mat- 
ters would  not  render  the  attachment  void,  we  remark  that 
it  would  be  a  strange  defense  for  the  creditor  to  make,  that 
the  process  which  he  had  sued  out  and  set  a  going,  was  not 
executed  in  accordance  with  law,  where  an  attachment  de 
facto  had  been  made. 

III.  The  third  assignment  is,  that  there  was  error  in  giv- 
ing the  instructions  asked  by  the  plaintiff.  These  instruc- 
tions are  fifteen  in  number,  and  we  shall  notice  them  so  far 
only  as  the  defendant  refers  to  them  in  his  argument 

The  tii'st  was,  that  if  Drummond  did  refuse  to  mortgage 
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liis  property,  but  offered  to  give  a  euflScient  amount  in  pay- 
ment, Stewart  bad  no  rigbt  to  his  writ  of  attacbment.  This 
calls  for  a  constructicm  of  the  statute,  and  raises  a  question 
upon  its  meaning,  which  we  do  not  recollect  being  moved 
before.  But  it  is  one  of  importance,  and  is  well  taken,  for 
there  is  an  ambiguity  in  the  expression  used  by  the  statute. 
Its  terms  are:  '•which  he  refuses  to  give,  either  in  payment 
or  security  of  said  debt."  Will  the  refusal  to  do  one  of  these 
things  subject  him  to  the  writ,  or  must  he  refuse  both  ?  In 
other  words,  can  the  creditor  demand  either,  and  make  a 
refusal  of  that  sufficient;  or,  has  the  debtor  the  election,  and 
where  requested  to  do  the  one,  may  he  offer  to  do  the  other? 
The  instruction  says  the  latter,  for  it  held,  that  though  he 
refused  to  mortgage — that  is,  to  give  in  security — yet  if  he 
offered  to  give  in  payment,  the  creditor  cannot  attach.  "We 
think  this  was  right.  The  attachment  is  given  because  he 
will  neither  secure  nor  pay,  with  his  property.  If  he  is  wil- 
ling to  do  either,  there  is  no  such  wrong  intent  or  purpose, 
as  will  warrant  the  attachment. 

Neither  this  instruction,  nor  any  facts  shown  in  connec- 
tion with  it,  leads  to  the  question  suggested  by  defendant's 
argument,  whether  tlie  creditor,  having  once  refused  to  ac- 
cept an  offer  of  security  or  payment,  would  b^  precluded 
from  ever  making  another  demand.  He  argues  that  it 
may  have  been  proved  so  and  so ;  but  lie  should  show  what 
was  proven.  This  he  does  not  do.  The  difficulty  in  regard 
to  some  of  the  instructions  is,  that  there  is  no  statement  of 
the  testimony. 

IV.  The  fourth  instruction  was,  that  "  Stewart's  admis- 
sions that  Drummond  offered  to  secure,  if  proven,  are  con- 
clusive against  him,  unless  qualified  in  such  a  way  as  to  de- 
troy  their  force.  It  gives  Stewart  no  ground  fur  attachment 
under  this  law  ;  that  he  sued  it  out,  because  he  could  not 
make  his  money  out  of  it,  [the  security,]  as  soon  as  he  want- 
ed it,  provided  the  same  was  reasonably  sufficient  to  secure 
or  pay  the  indebtedness  sued  upon."  The  appellant  ex- 
cepts to  this,  as  containing  the  doctrine,  that  if  he  made 
V0L.VIIL— 44 
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such  admissions,  he  is  precUided  from  attaching  on  any  new 
circumstances,  which  may  liave  arisen  subsequently.  This 
is  not  understood  to  be  the  sense  of  the  instruction,  and 
the  case  shows  no  evidence  which  would  tend  to  give  it  this 
bearing.  It  would  seem  to  apply  to  facts  as  they  existed  at 
one  time,  and  there  is  nothing  indicating^  the  contrary,  so 
that  there  is  no  error  apparent.  The  instruction  would  not 
apply  to  a  changed  state  of  circumstances,  and  the  word 
"conclusive"  is  not  made  a  point  of  objection  in  it. 

V.  Exception  is  taken  to  the  fifth  instruction,  also,  which 
is  the  following:  "It  is  no  justification,  nor  mitigation  of 
damages,  that  the  original  indebtedness,  or  note,  was  a  just 
claim,  and  that  Stewart  recovered  judgment  on  the  same. 
It  does  not  entitle  a  party  to  an  attachment,  simply  because 
his  claim  is  just.  Some  one  of  the  causes  laid  down  in  the 
statute  must  exist,  or  the  suing  out  of  the  attachment  is 
wrongful."  It  is  not  stated  that  the  court  excluded  this 
fact  from  the  jury,  but  it  was  admitted  with  the  above  in- 
struction, and  we  cannot  see  that  there  was  error  in  it.  The 
instruction  was  correct.  Tlie  fact  that  the  plaintiff's  claim 
is  a  just  one,  docs  not  entitle  him  to  an  attachment.  The 
claim  may  be  just,  and  yet  the  attachment  wrongful,  and 
even  wilfully  wrong.  It  is  the  converse  of  this  proposition, 
that  has  weight,  where  the  plaintiff  fails  in  his  action,  and 
then  it  \u^s  weight,  according  to  the  circumstances  of  the 
case.  The  attaching  plaintiff  may  believe  his  demand  en- 
tirely true,  and  yet  fail ;  or,  he  may  be  correct  in  this,  and 
yet  be  wrong,  and  even  malicious,  in  suing  out  his  attach- 
ment. 

VI.  The  defendant  then  objects  to  the  tenor  of  the  plain- 
tiff's instructions,  generally,  urging  that  they  go  to  the  ex- 
tent of  holding,  that  the  plaintift'  is  entitled  to  rec«>ver, 
though  the  defendant  may  have  had  good  reason  to  believe 
the  facts  to  be  true,  which  are  sworn  to,  and  he  cites  Haver 
V.  WJ>ster^  3  Iowa,  60t.  It  is  true  that  that  case,  and  Mahn- 
he  V.  Damorty  3  lb.,  107,  hold  that  the  plaintiff's  ground 
for  believing  the  facts  stated  to  be  true,  is  the  true  test,  but 
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we  do  not  understand  the  court  to  controvert  tlii8  doctrine, 
but  rather  the  contrary.  And  we  see  no  error  in  tlie  mat- 
ter assigned. 

It  way  be  that  the  appellant  has  failed  to  present  his  case 
as  he  designed,  in  consequence  of  not  causing  tlie  evidence 
to  be  certified,  but  we  see  no  cause  for  reversing  the  judg- 
aent,  and  it  will  stand  affirmed. 


FaBB  V,    FULLEE. 


It  is  perfectly  competent  for  the  district  court,  to  order  a  new  trial,  when  g  -55^ 

satisfied  that  an  error  has  been  committed,  to  the  prejudice  of  either  ^   ^ 

party,  whether  exceptions  were  taken  to  the  action  of  the  court  at  the 
time,  or  not. 

The  correctness  of  instructions,  in  most,  if  not  in  all  cases,  depends  upon 
the  facts  or  circumstances  developed  upon  the  trial ;  and  where  their 
applicability  or  irrelevancy  is  not  shown,  by  a  bill  of  exceptions,  em- 
bodying sufRcient  of  the  testimony,  the  appellate  court  cannot  determine 
upon  their  correctness,  nor  determine  whether  the  court  erred  in  g^nt- 
ing  a  new  trial,  on  the  ground  that  they  were  erroneous. 

Appeal  from  the  Folk  DUirict  Court, 
Fbiday,  Apbil  15. 

Teespass.  Trial  and  verdict  for  defendant.  Motion  for 
a  new  trial  sustained,  and  defendant  appeals.  The  other 
material  facts  sufficiently  appear  in  the  opinion. 

Caamday  dk  Crocker^  for  the  appellants. 

S.  Sibley^  for  the  appellee. 

WEioirr,  C.  J. — The  record  shows  that  the  new  trial  was 
j;ranted,  "  for  the  reason  that  the  instructions  to  the  jury 
were,  and  are,  erroneous."  These  instructions  were  asked  by 
the  defendant  and  given,  and  are  all  embodied  in  the  bill  of 
exceptions.    It  does  not  appear  that  plaintiff  made  any  ob- 
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j actions  to  said  instructions,  at  the  time  they  were  given  ; 
and  the  defendant  now  insists  that  it  was  too  late  to  do  so, 
after  the  rendition  of  the  verdict.  To  snstain  this  position, 
we  are  referred  to  the  rule  recognized  by  this  court,  in  Raw- 
lins V.  Tucker^  3  Iowa,  213,  and  other  cases,  to  the  effect 
that  a  party  will  not  bo  allowed  to  assign  error  upon  in- 
structions to  which  he  made  no  objections  at  the  time  they 
were  given.  This  case  does  not  come  within  the  rule  refer- 
red to,  for  the  reason  that  the  court  below  has,  by  granting 
a  new  trial,  admitted  the  error  in  giving  the  instructions,  and 
taken  steps,  at  the  earliest  possible  moment^  to  correct  the 
same.  It  was  perfectly  competent  for  the  district  court, 
upon  its  attention  being  called  to  the  motion,  to  order  a  new 
trial,  when  satisfied  that  an  error  had  been  committed  to  the 
prejudice  of  the  plaintiff,  whether  exceptions  were  taken  to 
the  action  of  the  court  at  the  time,  or  not.  While  we  would 
not  have  interfered,  if  the  motion  had  been  overruled,  nei- 
ther will  we  when  granted. 

The  appellant  claims,  however,  that  the  instructions  were 
correct,  and  upon  this  position  he  mainly  relies  to  reverse 
the  cause.  It  seems  that  defendant  relied  for  his  defense  up- 
on the  fact,  that  the  house,  or  shanty,  (the  subject  of  the 
trespass),  was  built  by  himself — was  not  attached  to  the  land 
— was  not  a  fixture ;  and  that  he,  therefore,  had  a  right  to 
remove,  doing  no  injury  to  the  land  of  plaintiff*.  This  ap- 
pears more  from  the  instructions  asked  by  defendant,  than 
from  anything  else,  for  no  part  of  the  testimony  is  before 
us,  nor  any  of  the  other  instructions,  if  any  others  were 

given. 
The  correctness  of  instructions,  in  most,  if  not  all  cases, 

depend  upon  the  facts  or  circumstances  developed  upon  the 
trial.  It  is  frequently  as  injurious  to  a  party  to  give  an  in- 
strnction  abstractly  correct,  but  which  is  inapplicable  to  the 
case  on  trial,  as  to  give  one  ever  so  erroneous.  To  give  a 
correct  instruction  u]X)n  a  point,  as  to  which  there  is  no  tes- 
timony, is  frequently  calculated  to  confuse  or  mislead  a  ju- 
ry, and  may  be  the  means  of  as  positive  injury  and  preju- 
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dice,  as  if  the  law  had  been  entirely  misstated.  And  upon 
the  same  principle  it  is,  that  we  frequently  are  unable  to 
determine  whether  there  was,  or  was  not,  error  in  refusing  an 
instruction,  where  its  applicability  is  not  shown  by  proper 
bill  of  exceptions,  embodying  sufficient  of  the  testimony. 

In  this  case,  the  new  trial  was  granted,  for  the  reason  that 
the  instructions  were  erroneous.  By  this  we  understand, 
not  alone  necessarily,  that  as  abstract  propositions  they  were 
erroneous,  but  erroneous  under  the  circumstances  of  the 
case.  Without  something  more  than  appears  from  this  rec- 
ord, we  cannot  say  that  there  was  error  in  this  conclusion. 
We  can  well  conceive  of  a  state  of  a  case,  in  which  it  would 
have  been  entirely  proper  to  have  refused  the  instructions, 
when  asked ;  and  if  so,  then  that  same  state  of  case  would 
justify  the  granting  a  new  trial,  after  they  were  erroneously 
given. 

State  the  argument  thus:  Suppose  that  the  error  com- 
plained of  was  in  refusing  these  instnictions.  It  is  manifest 
that  we  could  not  eay  that  they  should  have  been  given,  for 
the  reason  that  there  is  nothing  to  show  their  applicability. 
They  have  been  given,  however,  and  the  court  below  has 
granted  a  new  trial,  for  the  reason  that  they  should  Jiave 
been  refused,  or  that  in  giving  them,  there  was  error.  It 
seems  to  us  equally  manifest,  that  we  cannot  say  that  the 
motion  was  improperly  sustained. 

Judgment  affirmed. 


Lyons  v.  Fbaziek. 

Tbe  question  whether  two  persons  are  rightly  sued  jointly  in  the  coantj 
where  one  of  them  resides,  cannot  be  tried  hy  taking  issue  upon  the 
facts  stated  in  an  affidavit  of  one  of  them,  for  a  change  of  venue,  on 
the  ground  that  he  resides  in  a  different  county  than  that  in  which  suit 
was  commenced. 

An  action  of  trespass  against  two  defendants,  F.  and  T.,  commenced  in 
Alamakee  county.    At  the  return  term,  F.  filed  a  motion  for  a  change  of 
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the  venae  of  the  cause,  as  regarded  himself,  to  Clayton  county,  for  the 
reason  that  he  was  a  resident  of  that  county,  and  averring  in  his  motion, 
that  he  did  not  jointly  with  T.,  commit  the  trespass  complained  of; 
that  whether  guilty  of  committing  the  act  singly  and  alone,  he  neither 
admits  nor  denies  ;  and  that  T.  was  sued  jointly  with  him,  for  the  pur- 
pose of  compelling  him  to  come  to  trial  in  Alamakee  county ,.and  not 
because  the  said  T.  was  guilty.  The  plaintiff  demurred  to  the  motion. 
The  court  overruled  the  demurrer,  and  informed  the  plaintiff,  that  he 
could  take  issue  upon  the  facts  stated  in  the  motion,  and  ordered  a  jury 
to  be  impanneled  to  try  T.  upon  the  issues  so  presented,  which  should 
determine  the  question  of  jurisdiction  over  F.  The  plaintiff  declined 
to  go  to  the  jury  upon  the  grounds  suggested  by  the  court — whereupon 
the  court  discharged  T.,  and  ordered  a  change  of  venue  as  to  P.,  and 
awarded  him  thirty  dollars,  for  his  expenses  ;  Ileld^  That  the  proceed- 
ing was  erroneous. 

Appeal  from  the  Alamakee  District  Court 
Friday,  Apbil  15. 

The  plaintiff  sued  the  two  defendants,  jointly,  in  the 
county  of  Alamakee,  in  trespass,  for  killing  a  mule,  the 
property  of  the  plaintiff.  At  the  return  term,  Frazier  fil6d 
a  motion  for  a  change  of  the  venue  of  the  cause,  as  regard- 
ed himself,  to  Clayton  county,  for  the  reason  that  he  was  a 
resident  of  that  county,  and  not  of  Alamakee ;  and  further 
averring,  in  his  motion,  that  he  did  not,  jointly  with  Town, 
commit  the  trespass  complained  of;  that  whetlier  guilty  of 
committing  the  act  singly  and  alone,  he  neither  admits  nor 
denies ;  and  that  Town  w^as  sued  jointly  with  him,  for  the 
purpose  of  compelling  .him  to  come  to  trial  in  Alamakee 
county,  and  not  because  said  Town  was  guilty. 

The  plaintiff  demurred  to  this  motion,  seeming  to  regard 
it  as  a  plea  in  abatement.  The  court  overruled  the  demur- 
rer, and  directed  the  plaintiff*  that  he  could  take  issue  upon 
the  facts  in  the  defendant's  motion,  and  ordered  a  jury  to 
be  impanneled  to  try  the  defendant.  Town,  upon  the  issues 
so  presented,  which  should  determine  the  question  of  juris- 
diction over  Frazier.  The  plaintift*'8  counsel  declined  to 
go  to  the  jury  upon  the  ground  suggested  by  the  court ; 
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and  tbereapon  the  court  discliarged  tlie  defendant,  Town, 
and  ordered  a  change  of  venue  in  respect  to  Frazier,  and 
awarded  him  thirty  dollars  for  his  expense*^  To  this  pro- 
ceeding the  plaintiff  excepted,  and  it  constitutes  the  ground 
for  the  assignment  of  errors. 

Jolkn  T,  Clark^  for  the  appellant. 

Woodward,  J. — The  proceeding  was  erroneous.  The 
rule  concerning  suing  in  a  wrong  county,  is  ordinarily  more 
applicable  to  cases  where  one  is  sued  alone.  This  is  a  case 
where  two  are  sued,  for  a  supposed  joint  trespass,  and  where 
they  may  be  joined,  if  both  are  guilty,  or  if  the  plaintiff 
believe  them  so ;  he  taking  his  risk  of  the  consequences  in 
case  it  should  appear  that  there  was  no  cause  against  the 
one  who  is  brought  from  his  own  county.  We  will  not  say 
that  the  above  rule  may  not  be  applied  to  such  a  case,  when 
tlie  proper  sta?e  is  arrived  at ;  but  it  cannot  at  the  point 
where  it  is  attempted  here.  "Where  an  action  is  brought 
against  two  or  more  resident  defendants,  it  must  be  com- 
menced in  the  county  where  some  of  them  dwell ;  and  oth- 
ers will,  of  necessity,  be  drawn  from  the  place  of  their  resi- 
dence, if  they  reside  in  different  counties. 

Tlie  question  whether  two  are  rightly  sued,  jointly,  cannot 
be  tried  in  the  manner  directed  by  the  court.  It  was  erro- 
neous to  order  the  plaintiff*  to  take  issue  on  the  motion  of 
the  defendant,  Frazier,  and  thus  try  a  part  of  the  case.  Sub- 
stantial issues,  like  these,  cannot  be  tried  upon  motion.  This 
seems  so  clear,  that  it  does  nut  seem  requisite  to  spend  time 
in  discussing  it.  The  court  erred  in  ordering  the  issue  on 
Frazier's  motion,  in  discharging  Town,  and  in  ordering  a 
change  of  venue  in  respect  to  Frazier.  Therefore  the  judg- 
ment is  reversed,  and  the  cause  is  remanded,  with  directions 
to  proceed  tlierein  as  required  by  law. 
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Where  an  attachmcet  is  sued  oat  under  section  1848  of  the  Ck>de)  on  the 
ground  that  the  defendant  is,  in  some  manner,  about  to  dispose  of,  or 
remove  his  property  out  of  the  state,  without  leaving  sufficient  remain- 
ing for  the  payment  of  his  debts,  the  affidavit  should  also  allege  that 
such  disposition  or  removal  of  the  property,  was  with  the  intent  to  de- 
fraud creditors. 

Where  it  is  assigned  as  error,  that  the  court  would  not  permit  a  party  to 
amend  his  affidavit  for  a  writ  of  attachment,  or  that  the  order  quashing 
the  writ,  was  made  unconditionally,  the  record  should  show  that  the 
party  asked  leave  to  amend,  and  that  such  leave  was  refused  by  the 
court ;  and  unless  these  facts  appear  from  the  record,  it  is  not  shown 
affirmatively  that  there  was  error. 

Whether  a  motion  to  quash  a  writ  of  attachment  constitutes  a  special  or 
general  appearance,  the  defendant  has  the  right  to  appear  and  object  to 
the  writ ;  and  his  subsequently  making  default,  is  no  ground  of  com- 
plaint to  the  plaintiff. 

Aj)peal  from  the  Lucas  District  Court 

Friday,  April  15. 

Suit  upon  a  promissory  note,  commenced  by  attachment. 
As  a  ground  for  the  attachment,  tlie  petition  alleged,  that 
the  defendants  were  about,  in  some  manner,  to  dispose  of, 
or  move  their  property  out  of  the  state,  without  leaving  suf- 
ficient remaining  for  the  payment  of  their  debts.  The  de- 
fendants, "  fv»r  the  purpose  of  appearing  to  the  attachment 
branch  of  this  case,  and  for  no  other  purpose,"  moved  that 
the  attachment  be  quashed,  for  the  following  reasons : 

1.  The  petition  does  not  state  in  what  manner  said  de- 
fendants are  about  to  dispose  of  their  property,  or  whether 
said  defendants  are  about  to  dispose  of  their  property,  or 
remove  it  out  of  the  state. 

2.  The  said  petition  does  not  aver  that  the  said  disposi- 
tion or  removal  of  property,  is  done  with  the  intent  to  de- 
fraud creditors. 

3.  The  affiant  to  the  petition  does  not  show  that  he  is 
informed  of  the  facts  stated  therein,  or  that  he  is  the  agent 
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or  attorney  of  plaintiff,  and  as  such  authorized  to  make  the 
affidavit. 

The  motion  was  sustained^  and  the  attachment  quaslied, 
from  which  order  the  plaintiff  appeals. 

Williamson  dk  Nourse^  for  the  appellant. 

No  appearance  for  the  appellee. 

WooDWABD,  J. — It  does  not  appear  for  which  of  the  three 
causes  assigned,  the  court  sustained  the  motion,  or  whether  for 
all.  The  attachment  was  prayed  under  section  1848  of  the 
Code,  and  the  petition  and  affidavit  allege,  that  the  defend- 
ants were,  in  some  manner,  about  to  dispose  of  or  remove 
their  property  out  of  the  state,  without  leaving  sufficient  re- 
maining for  the  payment  of  their  debts,  which  are  the 
words  of  the  statute. 

The  above  section  n^entiops  several  classes  of  causes  for 
the  issuing  of  an  attachment.  A  portion  of  them  depend 
npon  an  intent,  and  a  portion  are  not  thus  dependent.  In 
one  case,  the  necessity  of  the  intent  to  defraud  his  creditors, 
is  expressed — that  is,  where  the  debtor  has  disposed  of  his 
property,  in  whole  or  in  part.  And  in  Lockhard  v.  EaUm^ 
3  G.  Greene,  543,  it  is  held  that  this  intent  is  also  necessary 
to  be  alleged,  where  the  cause  of  attachment  is,  that  he  is  in 
some  manner  about  to  dispose  of,  or  remove  his  property 
out  of  the  state,  without  leaving  sufficient  remaining  for  the 
payment  of  his  debts.  It  is  not  desirable  to  reason  upon  this 
question,  at  this  time,  but  refer  to  the  considerations  pre- 
sented in  that  case,  and  in  Boioen  et  al,  v.  GUkison  et  al.^ 
7  Iowa,  503,  in  which  the  case  of  Lockard  v.  Eatoii  is  fol- 
lowed. By  these  cases  it  is  now  settled,  that  the  intent  to 
defraud  his  creditors,  should  be  averred  in  respect  to  both 
the  acts  above  referred  to;  and  as  this  point  disposes  of  the 
case  so  far  as  relates  to  the  attachment,  it  becomes  useless  to 
pursue  the  other  objections  urged  to  the  ruling  of  the  court 
in  quashing  die  attachment. 

But  there  are  one  or  two  other  points  to  be  noticed.    It  is 
Vol.  VIII.— 45 
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assigned  as  error,  that  the  court  did  not  permit  the  party  to 
amend  his  affidavit,  or  that  the  order  to  quash  was  made  un* 
ecnditionally.  It  does  not  appear  by  the  record,  whether 
the  court  gave  leave  to  amend  or  not,  nor  whether  the  plain- 
tiff applied  for  such  leave.  The  record  is  silent,  merely  sta- 
ting that  the  motion  to  dissolve,  was  sustained  and  the  attach- 
ment quashed.  Tlien  the  question  really  is  whether  the  record 
must  show  that  such  leave  was  given,  or  whether  the  plain- 
tiff must  cause  it  to  appear,  that  he  applied  tor  leave,  and 
that  it  was  refused.  We  do  not  think  it  error,  if  the  record 
does  not  show  affirmatively  that  permission  was  given.  The 
party  should  apply  for  leave,  and  cause  it  to  appear  of  rec- 
ord, if  it  is  refused.  This  does  not  stand  upon  equal  ground 
with  the  case,  where  a  demurrer  to  the  petition,  tor  in- 
stance, has  been  sustained,  in  which  the  judgment,  (in  our 
practice),  is  properly  a  respondens  ouster^  and  shows  that, 
upon  failure  to  answer  over,  judgment  is  rendered.  In  the 
present  case,  there  is  nothing  showing  that  leave  to  amend 
was  refused.  If  it  was  so,  the  party  should  have  caused  it 
to  appear  of  record.  The  counsel  refers  to  Drake  on  At- 
tachments, as  saying  that  judgment  should  be  conditional, 
but  tl>e  edition  to  which  we  liave  access,  does  not  sustain 
this  position. 

Another  error  is  alleged  to  exist,  in  the  court  permit, 
ting  a  special  appearance  of  the  defendant  to  the  attach- 
ment proceedings,  and  entertaining  the  motion  to  quash, 
upon  such  an  appearance.  The  appearance  of  the  party 
may  have  amounted  to  one  in  full,  or  to  a  general  one  for 
all  purposes,  but  yet,  admitting  that  the  coming  in  for  this 
purpose  is,  in  effect,  a  full  appearance,  it  does  not  lie  with 
the  court  to  prevent  the  party  making  a  default  afterward, 
in  the  action.  He  has  the  right  to  appear  and  make  the  ob- 
jection, and  his  subsequently  making  default,  is  no  ground 
of  complaint  to  the  plaintiff*.  "We  do  not  undertake  to  say 
whether  such  an  appearance  is,  or  is  not^  one  in  full.  It  is 
not  necessary  to  determine  this,  but  whichever  it  may  be. 
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we  do  not  know  how  he  coald  be  prevented  making  default 
in  the  action. 

Therefore,  as  it  does  not  appear  that  there  is  error  in  the 
record  or  the  jndgment  aforesaid,  the  same  is  affirmed. 


The  State  of  Iowa  v.  Rankin. 

The  testimony  of  a  wife,  when  called  as  a  witness  on  the  part  of  her  hus- 
band, in  a  criminal  case,  is  not  to  be  marked  and  distinguished  from 
that  of  other  witnesses ;  she  is  entitled  to  be  regarded  as  others  are, 
and  to  stand  free  and  unembarrassed  upon  her  own  character. 

Where  in  a  criminal  case,  in  which  the  wife  was  called  as  a  witness,  and 
testified  on  the  part  of  her  husband,  the  court  instructed  the  jury  as 
follows:  ^'The  law  permits  the  wife  to  testify  for  her  husband  in  a 
criminal  cause,  but  her  peculiar  relation  to  her  husband,  renders  it  in- 
cumbent on  the  jury  to  examine  her  testimony  with  peculiar  care  and 
caution,  and  if,  from  the  whole  testimony,  they  are  satisfied  that  what 
she  said  is  true,  they  should  give  her  testimony  the  credit  of  any  other 
witness.  But  if,  from  her  testimony,  taken  together  with  that  of  other 
credible  witnesses,  the  Jury  are  satisfied  that  what  she  said  was  false, 
they  should  reject  it  altogether ;  ffeldf  That  the  instruction  was  er- 
roneous. 

Appeal  from  the  DesMoiiies  District  Court. 

Saturday,  Apkil  16. 

Indictment  for  assault  with  intent  to  kill.  On  the  tri- 
al, the  prosecution  called  as  witnesses,  E.  C.  Hall,  Ablal 
Hall,  and  Maria  Hall,  who  testified  against  the  defendant. 
The  wife  of  the  defendant  was  then  introduced  on  his  part, 
whose  testimony  differed  materially  from  theirs.  She  was 
the  daughter  of  E,  C.  Hall,  and  the  sister  of  the  other 
witnesses. 

The  court  instructed  the  jury  as  follows :  "  The  law  per- 
mits the  wife  to  testify  for  her  husband  in  a  criminal  cause, 
but  her  peculiar  relation  to  her  husband,  renders  it  incum- 
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bent  upon  the  jury  to  examine  her  testimony  with  peculiar 
care  and  caution ;  and  if,  from  the  whole  testimony,  they 
are  satisfied  that  what  she  said  is  true,  they  should  give  her 
testimony  tlie  credit  of  any  other  witness.  But  if,  from  her 
testimony,  taken  together  with  that  of  other  credible  wit- 
nesses, the  jury  are  satisfied  that  what  she  said  was  false, 
they  should  reject  it  altogether." 

The  defendant  excepted  to  this  instruction.  A  verdict  of 
guilty  was  rendered,  and  he  appeals. 

Browning  di  Tracy^  for  the  appellant. 

S.  A,  lilce^  Attorney  Greneral,  for  the  state. 

Woodward,  J.* — We  think  this  instruction  should  not 
have  been  given.  It  is  very  similar  to  that  in  Tlie  State  v. 
Guyer^  6  Iowa,  263,  which  this  court  held  erroneous. 
No  essential  diflference  between  them  is  perceived.  The 
testimony  of  a  wife  is  not  to  be  thus  marked  and  distin- 
guished, from  that  of  other  witnesses.  She  should  not  be 
thus  subjected  to  suspicion.  Her  relation  to  tlie  defendant 
is,  of  itself,  sufficiently  calculated  to  excite  this,  and  such  re- 
marks from  the  court,  go  to  the  jury  with  great  weight,  and 
add  unjustly  to  the  burden  which  that  relation  puts  upon 
lier.  She  is  entitled  to  be  regarded  as  others  are,  and  to 
stand  free  and  unembarrassed,  upon  her  own  character. 
And  this  is  a  right  of  the  defendant,  also.  When  the  law 
made  her  a  witness,  it  placed  her  upon  the  stand  just  as  it 
places  others  there. 

The  instruction  is  the  more  noticeable,  as  the  other  wit- 
nesses were  of  her  own  family,  and  thus  standing  between 
these  near  relatives  and  her  husband,  there  was  a  more 
than  usual  presumption  of  uprightness. 

Besides  these  considerations,  the  instruction  requires  that 

*  Wright,  C.  J.,  dissenting. 
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she  should  be  supported  by  the  evidence  of  otiiers,  before 
she  can  be  believed.  We  might  say,  that  it  takes  away  all 
-weight  from  her  testimony,  when  taken  alone.  If,  from  the 
whole  of  the  testimony,  taken  together,  they  are  satisfied 
that  what  she  says  is  tnie,  they  should  give  her  testimony 
the  credit  of  any  other  witness.  What  does  this  mean,  but 
that  they  are  to  look  away  from  her,  first,  to  see  if  she  is 
supported  by  the  others  ?  What  weight  does  tliis  leave  for 
her  evidence  where,  as  in  this  case,  she  isopposed  by  others  ? 
It  leaves  it  a  perfect  blank ;  so  that  it  would  be  futile  to 
offer  her  testimony,  in  the  very  cases  where  it  is  most  wan- 
ted— that  is,  where  she  differs  from  the  others,  or  wliere 
the  defendant  wishes  to  contradict  them. 

The  instruction  sliould  not  have  been  given,  and  the  judg- 
ment must  be  reversed,  and  the  cause  remanded. 

Wright,  C.  J.,  dissenting. — With  some  hesitation,  I 
wrote  and  concurred  in  the  opinion  delivered  in  the  case  of 
The  State  v.  Ouyer^  6  Iowa,  263.  Subsequent  thought  has 
not  strengthened  by  confidence  in  its  correctness.  I  do  not 
say  that  I  now  believe  it  to  be  incorrect,  but  1  am  not 
prepared  to  go  beyond  the  principles  and  rules  there  recog- 
nized. The  above  conclusions  of  tlie  majority  does  this,  as 
I  think,  and  therefore  I  cannot  concur. 

I  do  not  understand  that  the  instruction  recognizes  the 
rule  that  the  wife  is  to  be  supported  by  other  evidence,  be- 
fore she  is  to  be  believed.  While  the  first  part  of  the  charge, 
is  not  clothed  in  so  objectionable  language  as  in  the  case  of 
Tlie  State  v.  Guyer^  and  while  I  should  hesitate  very  much 
in  holding  it  erroneous,  I  think  all  chance  for  prejudice  is 
removed,  by  taking  the  instruction  and  considering  it  as  a 
whole.  I  construe  it  thus :  "  The  wife  stands  in  a  peculiar 
relation  to  the  husband,  and  by  reason  of  this  relation,  her 
testimony  should  be  examined  with  peculiar  care  and  cau- 
tion. It  is  to  be  taken  and  considered,  however,  with  all 
the  other  testimony,  and  when  thus  examined,  is  to  be  re- 
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ceived  or  rejected,  according  as  it  may  be  believed  to  be 
true  or  false.  Thus  construed,  I  cannot  regard  it  liable  to 
any  fair  or  reasonable  objection.  Jurors -examine  the  testi- 
mony of  all  witnesses  in  this  way,  so  far  at  least,  as  to  compare 
t!iat  objected  to,  with  all  that  may  be  offered,  in  arriving  at 
truth.  In  this  view,  (and  I  cannot  treat  it  otherwise),  the 
instruction  is  relieved  of  the  objectionable  features  found  in 
the  Guyer  case,  and  is  not  erroneous. 


COOLEY  V.  HOBART  €t  ol. 

In  a  proceeding  to  foreclose  a  mortgage,  where  the  answer  admits  the  exe- 
cution of  the  mortgage  and  note,  and  does  not  deny  that  the  amount 
claimed  in  the  petition,  is  due  and  owing,  there  is  nothing  for  the  plain- 
tiff to  prove. 

The  fact  that  a  mortgage  was  executed  to  secure  the  payment  of  a  debt 
previously  contracted,  will  not  invalidate  it ;  nor  does  it  make  any  dif- 
ference that  it  was  executed  by  one  of  the  members  of  a  partnership  and 
his  wife,  to  secure  the  debt  of  the  firm. 

Where  a  petition  to  foreclose  a  mortgage,  asks  a  judgment  on  the  note,  and 
a  foreclosure  of  the  mortgage,  there  is  no  union  of  law  and  equity  in 
one  proceeding;  and  the  judgment  prayed  for  is  authorized  by  section 
2084  of  the  Code. 

Appeal  from  the  Marshall  l^Utrict  Court. 

Monday,  April  18. 

FoRKCLosuKE.  The  mortgage  was  executed  by  Hobart 
and  wife,  to  secure  a  note  made  by  the  firm  of  Hobart  & 
Waterbury — said  note  dated  prior  to,  but  maturing  after,  the 
date  of  the  mortgage.  The  judgment  in  the  court  below 
was,  that  plaintiffs  recover  against  the  firm  the  amount  of 
the  note,  with  interest ;  that  the  mortgaged  premises  be  sold 
under  a  special  execution  ;  and  that  if  tlie  proceeds  of  said 
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sale  were  not  sufficient  to  satisfy  the  said  judgment,  that  a 
general  execution  issue  against  the  makers  of  the  note. 

E.  W.  Eastman^  for  the  appellants. 

H.  C.  Henderson  and  T.  Brovm^  for  the  appellee. 

Wright,  C.  J. — It  is  urged  that  the  answer  of  defendants, 
is  not  overcome  by  the  testimony  of  two  witnesses ;  that 
plahitiffs  did  not  prove  their  claim ;  and  that  no  considera- 
tion is  shown  for  the  execution  of  the  mortgage.  To  all 
this,  the  answer  is,  that  the  defendants  admit,  by  their  plead- 
ings, the  execution  of  the  mortgage  and  note,  and  they  do 
not  pretend  to  deny  that  the  amount  claimed  in  the  petition 
is  due  and  owing.  There  was,  therefore,  nothing  for  the 
plaintiff  to  prove,  for  their  case  was  admitted.  That  the 
mortgage  was  given  to  secure  a  debt  previously  contracted, 
would  not  invalidate  it.  Nor  does  it  make  any  differei.ce 
that  it  was  given  by  Hobart  and  wife,  to  secure  the  debt  of 
the  firm  of  which  he  was  a  member.  2  Hilliard  on  Mort., 
ch.  40,338. 

It  is  further  objected,  that  the  petition  asks  a  judgment 
on  the  note,  and  a  foreclosure  of  the  mortgage,  in  the  same 
action ;  and  that  thus  there  is  a  ^^  union  of  law  and  equity  in 
one  proceeding."  The  answer  is,  that  there  is  no  such  union, 
and  that  the  judgment  prayed  for  is  authorized  by  the  ex- 
press language  of  the  Code.  Section  2084.  The  final  adju- 
dication was  formerly  called  a  decree ;  under  the  Code,  it  is 
called  a  judgment;  but  the  substance  and  essence  of  tlie 
proceeding  remains  the  same. 

What  is  said  in  Sands  v.  Wood^  1  Iowa,  263,  upon  this 
subject,  and  which  has  been  referred  to  by  counsel,  was 
thought  necessary,  by  the  writer  of  the  opinion,  under  the 
peculiar  circumstances  of  the  case — it  being  a  proceeding 
against  the  assignor,  as  also  the  mortgagor  and  maker  of  the 
note.  It  was  not  intended,  by  any  means,  to  hold  that  a 
party  could  not  ask  and  obtain  a  judgment  in  die  same  pro- 
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ceeding,  against  the  maker  for  the  amount  found  due  on  the 
note,  and  tor  tlie  foreclosure  of  the  mortgage.  The  difficul- 
ty in  the  mind  of  the  writer  was,  that  Wood  was  a  party, 
who  was  indorser  only,  and  that  the  claim  against  him  was 
at  law ;  and  so  presented  the  idea  of  a  claim  against  him 
and  Thompson  on  the  note  alone,  and  also  one  on  Tliomp- 
son  only,  on  the  mortgage — that  is,  the  mortgage  with  its 
attendant  note.  The  present  case  asks  judgment  against 
all  the  makers  of  the  note,  and  a  foreclosure  of  the  mortgage 
given  by  one  of  them,  to  secure  it  To  this,  there  is  no  ob- 
jection. 

Judgment  affirmed. 


Cavender  v.  Smith  et  al. 

Where  in  an  action  of  right,  the  plaintiff  claimed  title  to  the  premises  hj 
a  rirtue  of  a  judgment  recovered  by  S.  B.  k  Co.  against  S.,  the  ancestor, 
February  17,  1840;  a  sheriffs  sale  on  the  15th  of  May,  1841;  a  sher- 
iff's deed  to  G.  on  the  18th  of  June,  1841;  recorded  August 
18,  1841  ;  and  also  claimed  title  under  a  second  sherifTs  deed  to 
6.,  dated  October  28,  1843,  recorded  on  the  same  day,  and  a  deed  from 
G.  to  the  plaintiff,  dated  May  31,  1844,  and  recorded  on  the  next  day; 
and  where  the  defendants,  to  prove  title  in  them,  offered  in  evidence  a 
judgment  in  favor  of  P.  against  the  said  S.,  rendered  May  29,  1841 ;  an 
execution  thereon,  dated  June  19,  1845,  under  which  the  premises  were 
sold  by  the  sheriff,  on  the  27th  of  November,  1845,  and  a  sherifTs  deed, 
dated  November  24,  1846 ;  and  also  offered  in  evidence  a  second  sheriff's 
deed,  dated  May  8,  1848,  and  a  deed  from  W. — ^the  purchaser  at  said 
sales — to  G.  F.  S.,  one  of  the  defendants,  dated  March  22,  1852,  which 
evidence  was  rejected ;  ffel^,  That  the  evidence  was  admissible,  but 
that  as  it  did  not  show  any  title  to  the  premises  in  the  defendants,  the 
error  in  rejecting  it,  was  immaterial. 

A  right  of  dower,  where  the  dower  is  nnassigned,  cannot  be  set  up  as  a 
defense  in  an  action  of  right,  against  the  person  holding  the  fee  of  the 
land. 

Where  in  an  action  of  right  against  the  widow  and  heirs  of  S.,  in  which 
the  plaintiff  claimed  under  a  judgment  against  the  husband  and  father, 
the  widow  pleaded  that  she  was  the  wife  of  the  said  S.  at  the  time  of 
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the  recovery  of  the  judgment,  and  continued  so  to  be  till  the  time  of  bis 
death,  and  that  she  is  entitled  to  dower  in  the  premises,  and  to  the  pos- 
session of  the  dwelling  house  until  her  dower  is  assigned ;  to  which  the 
plaintiflT  demurred,  for  the  reason  that  the  facts  stated  in  the  plea  con- 
stituted no  defense,  and  that  the  widow's  title  to  dower  is  inchoate,  un- 
til it  is  set  off,  which  demurrer  was  sustained ;  Held,  That  the  demurrer 
was  properly  sustained. 

While  section  1397  of  the  Code,  gives  a  widow  the  right  to  petition  for  an 
assignment  of  her  dower,  at  any  time  after  twenty  days  from  the  death 
of  the  husband,  yet  this  right  does  not  control  the  right  of  possession, 
which  remains  as  at  common  law. 

Where  a  widow's  right  to  the  possession  of  real  estate  comes  under  the  law 
of  dower  only,  and  not  under  the  law  in  relation  to  the  homestead,  she 
cannot  claim  possession  by  virtue  of  the  latter. 

In  an  action  of  right  against  the  heirs  of  her  husband,  a  widow,  whose 
dower  is  unassigned,  is  not  a  proper  party  defendant ;  and  if  made  a 
party,  the  judgment  recovered  by  the  plaintiff  cannot  affect  her  right  of 
dower. 

In  an  action  of  right  commenced  against  the  ancestor,  and  to  which  the 
heirs  are  made  parties  after  his  death,  the  heirs  are  not  liable  for  dama- 
ges for  the  rents  and  profits,  while  the  ancestor  was  in  possession  of  the 

.  premises.  They  are  only  liable  for  such  time  as  they  are  shown  to  have 
been  in  possession. 

In  such  a  case,  if  the  plaintiff  seeks  to  recover  damages  from  the  ances- 
tor, his  administrator  should  be  made  u  party,  with  the  heirs,  or  a  sepa- 
rate action  should  be  instituted  against  him. 

Appeal  from  iJte  De%  Moines  District  Court 

Wednesday,  April  20. 

Tins  is  an  action  of  right,  to  recover  the  possession  of 
certain  real  estate,  commenced  in  1848,  against  Jeremiah 
Smith.  Upon  his  death,  his  widow  and  heirs  were  made 
parties  defendant.  Judgment  for  the  plaintiff,  and  the  de- 
fendants appeal.  The  material  facts  and  the  errors  assign- 
ed, are  snfficiently  stated  in  the  opinion  of  the  court. 

Browning  &  Tracy^  for  the  appellants. 

Hall^  Harrington  &  Ilall^  for  the  appellee. 
Vol.  VIII.-46 


Digitized  by  VjOOQ IC 


362  SUPREME    COURT    CASES.— 1859. 

Ca vender  v.  Smith  et  al. 

Woodward,  J. — This  cause  has  been  before  us  on  two 
former  occasions.  1  Iowa,  306;  5  Iowa,  159.  A  brief 
statement  of  facte  only,  will  be  necessary. 

The  plaintiff  claims  by  virtue  of  a  judgment  recovered 
by  Smith,  Brothers  &  Co.,  against  Jeremiah  Smith,  the  an- 
cestor, February  17,  1840  ;  a  sheriff's  sale  on  the  15th  of 
May,  1841 ;  a  sheriff's  deed  to  Grimes,  on  the  18th  of 
June,  1841,  and  recorded  18th  of  August,  1841;  aUo,  a 
second  sheriff's  deed  to  Grimes,  of  October  28,  1843,  and 
recorded  on  the  same  day  ;  and  a  deed  from  Grimes  to  the 
plaintiff,  of  May  3l8t,  1844,  recorded  the  next  day. 

The  defendants  make  title  under  a  judgment  recovered 
by  Smith  Purcell,  against  Jeremiah  Smith,  on  the  29th  of 
May,  1841 ;  and  offered  in  evidence,  to  support  their  title : 
First  A  deed  of  tlie  24th  of  November,  1846,  made  under 
an  execution,  dated  June  19,  1845,  and  a  sale  on  the  16th 
of  August,  1845;  Second.  A  deed  dated  15th  of  June, 
1847,  under  an  execution  of  the  22d  of  August,  1845,  and  . 
a  sale  on  the  27th  of  September,  1845;  and  Third.  A  deed 
of  May  8th,  1848,  under  an  execution  of  December  10, 
1846,  and  a  sale  of  January  25,  1847 ;  Fourth.  A  deed  to 
George  F.  Smith,  of  March  22, 1852,  from  Isaac  Whitsell, 
who  was  the  purchaser  under  the  foregoing  sales. 

The  questions  made  at  this  time,  and  the  errors  assigned, 
arise  under  bills  of  exception,  showing  the  following  mat- 
ters: 

First.  The  defendants  offered  in  evidence,  the  above 
judgment  in  favor  of  Smith  Purcell,  and  against  Jeremiah 
Smith,  of  May  29, 1841,  with  the  executions  issued  there- 
under, the  certificates  of  sale,  and  the  sheriff 's  deeds  to 
Whitsell,  and  that  from  him  to  George  F.  Smith,  one  of 
the  defendants — all  of  which  are  above  mentioned,  and 
which  were,  all  singly,  rejected  by  the  court. 

The  same  question,  in  effect,  was  made  upon  the  former 
hearing  of  the  cause,  and  was  decided  adversely  to  the  po- 
sition of  the  defendants.  We  see  nothing  in  the  attitude 
of  the  cause,  at  this  time,  which  should  change  the  opinion 
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then  expressed.  The  defendants  argue,  that  although 
Grimes  purchased  before  the  judgment  in  favor  of  Purcell, 
yet  as  he  did  not  take  a  deed,  and  record  it,  until  atler  the 
rendition  of  the  Purcell  judgment,  the  lien  of  the  judg- 
ment under  which  Grimes  purchased,  was  gone,  and  the 
lien  of  that  in  favor  of  Purcell  intervened,  and  took  prece- 
dence. The  former  opinion  obviates  this  objection  to  the 
plaintiff's  title,  by  the  view  that  the  lien  of  the  judgment 
of  Smith,  Brothers  &  Co.,  (in  February,  1840),  possessed 
equal  vitality  as  a  lien,  with  that  of  Purcell,  of  May  29, 
1841,  and  thus  far,  there  was  no  reason  why  it  should  be 
held  that  the  judgment  last  recovered  should  take  priority. 

But  the  defendants  urge  a  further  argument,  in  the  pres- 
ent hearing  of  the  case.  They  argue  that  the  judgment 
lien,  depends  upon  the  power  to  sue  out  execution,  and  that 
the  giving  a  delivery  bond,  stay  bond,  and  the  like,  is  a 
substitute  for  the  lieu  of  the  judgment.  Consequently,  as 
Jeremiah  Smith  executed  a  stay  bond,  with  surety,  to  stay 
the  execution,  for  the  term  of  six  months,  the  lien  of  the 
judgment  was  taken  away ;  and  they  cite  Jozies  v.  PeaseJy^ 
'6  G.  Greene,  52 ;  and  Bnovm  v.  Clark^  4  How.,  4 ;  16  Cur- 
tis, 3. 

Without  discussing  this,  as  a  rule  of  law,  but  assuminc;  it 
for  the  present,  we  may  ask,  what  benefit  will  the  defend- 
ants derive  from  it,  for  the  same  act  which  authorized  the 
stay  bond,  made  it  a  judgment  confessed,  and  according  to 
the  same  case  of  Blown  v.  Clark^  noiurther  entry  of  judg- 
ment was  necessary,  but  the  bond^^r  «e?  constituted  a  judg- 
ment. This  stay  expired  on  the  15th  of  August,  1841, 
which  was  nine  months  before  the  judgment  of  Purcell. 
The  execution,  also,  recites  the  fact  of  giving  the  stay-bond, 
so  that,  under  this  view  of  the  case,  it  is  a  sufficient  execu- 
tion for  such  judgment. 

Still,  in  strictness,  these  papers  were  admissible  in  evi- 
dence, and  the  court  would,  in  ordinary  course,  have  in- 
structed the  jury  upon  the  effect  of  them,  rather  than  reject 
them  totally.  But  as  the  instruction  would  necessarily  have 
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been,  that  they  were  insufficient  to  support  the  defendant's 
claim  against  the  plaintifi^  the  course  taken  in  rejecting 
them,  became  immaterial,  for  the  effect  was  the  same. 

Tlie  error  secondly  assigned,  is  to  the  sustaining  the  de- 
murrer of  tlie  plaintiff,  to  the  answer  of  Ellen  M.  Smitli, 
filed  April  28,  1858.  In  this  answer  of  Ellen  M.,  she 
pleads  that  she  was  the  wife  of  Jeremiah  Smith,  at  the 
time  of  the  recovery  of  the  judgment  under  which  plain- 
tiff claims,  and  continued  so  to  be  till  the  time  of  his  death, 
and  that  she  is  entitled  to  dower  in  the  premises,  and  to  the 
possessiim  of  the  dwelling  house  until  her  dower  is  assign- 
ed. The  demurrer  to  this  answer  objects,  that  the  matter 
set  up  does  not  constitute  a  defense,  and  that  her  title  to 
dower  is  inchoate,  until  it  is  set  off. 

It  is  not  clear  that  the  demurrer  intends  to  raise  the 
question  of  her  right  to  dower,  but  the  reverse  is  infer- 
red, from  the  causes  of  demurrer  assigned.  And  these  are 
very  properly  assigned,  for,  as  will  appear  hereafter,  the 
right  cannot  be  tried  at  this  time,  and  in  this  manner.  And 
besides  this,  her  plea  is,  in  reality,  a  plea  which  goes  to  the 
possession  only. 

But  the  leading  question  now  is,  whether  the  widow  can 
plead  this  right  against  the  plaintiff.  The  plea  goes  only 
to  the  right  of  possession.  She  claims  to  hold  possession 
of  the  "  mansion-house  and  messuage,"  until  her  dower  is 
assigned.  By  Magna  Charta,  (chapter  7),  the  widow  was 
allowed  this  possession,  for  forty  days  from  the  death,  unless 
her  dower  was  sooner  assigned,  which  was  called  her  quar- 
antine.  This  is  still  the  law  in  these  states,  save  where 
statute  has  changed  it.  See  the  cases  hereafter  cited.  But 
the  right  of  dower — the  dower  being  unassigned — could 
not  be  set  up  against  one  holding  the  fee,  after  the  expira- 
tion of  the  quarantine.  Even  the  heir  could  expel  her,  and 
drive  her  to  her  action.  Jacksofi  v.  Donaghy^  7  Johns., 
247  ;  Sheafs  v.  a  Neil,  7  M.  R,,  13 ;  Mocyre  v.  GiUiam,  5 
Munf.,  346 ;  Doe  v.  Natt,  2  Carr  &  P.,  430 ;  Chapman  v. 
Armisteady  4  Munf.,  382;  4  Kent,  61,  62;  1  Thos.  Coke, 
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584 ;  Grimes  v.  WiUon,  4  Blk.,  331 ;  2  lb.,  200 ;  Smith  v. 
AddUman^  5  lb.,  406 ;  Strong  v.  Bragg^  7  lb.,  62 ;  ^'iU- 
imason  v.  ^«A,  7  Ind.,  496  ;  Adhim  vTHolme%^  2  lb.,  197. 
The  contrary  doctrine  has  been  lield  in  New  Jersey,  in 
Halsey  v.  Dodd^  1  Ilalst.,  367,  so  far  a^  that  she  might  set 
up  this  right,  she  being  in  possession,  but  this  was  under 
the  statute.  And  the  same  has  been  held  in  Indiana,  the 
statnte  lengthening  her  quarantine,  as  will  be  seen  in  some 
of  the  cases  cited  above. 

In  Jackson  v.  Doivaghy^  7  Johns.,  247,  YanNess,  J.,  says : 
"  The  only  instance  which  has  fallen  under  my  observation, 
in  which  this  construction  of  Magna  Chai*ta  has  been  ques- 
tioned, is  a  dictum  of  Gocld,  J.,  in  the  case  of  GoodlitHe 
V.  Neioman^  3  Wells.,  519,  where  he  said  that  the  court 
could  not  turn  tlie  widow  out  until  her  dower  was  assigned 
to  her,  but  he  was  undoubtedly  mistaken." 

Iler  right  is  regarded  as  but  a  right  in  action.  She  is 
not  an  heir,  neither  is  she  a  tenant  in  common  with  the 
heirs.  She  has  no  estate,  until  dower  is  assigned.  Her 
right  is  to  hold  for  the  given  time,  and  if  dower  is*  not  set 
out,  then  to  sue  for  it.  See  cases  above,  and  Cox  v.  Jugga^ 
2  Cow.,  638  ;  Skidds  v.  Batts^  5  J.  J.  Mar.,  13.  It  cannot 
be  set  up  as  a  failure  of  consideration,  to  a  note  given  for 
the  purchase  money  of  the  land.  Sjnith  v.  Ackerman^  5 
Blk.,  541.  In  some  of  the  states,  the  widow  is  permitted, 
by  statute,  to  hold  until  dower  is  assigned,  as  in  New  Jer- 
sey, North  Carolina,  and,  perhaps,  Indiana.  4  Kent,  61, 
and  note.  Our  law,  (Code,  section  1397),  gives  her  the 
right  of  action — or  of  petition,  instead  of  it — at  any  time 
after  twenty  days  from  the  death,  but  this  does  not  seem  to 
control  the  right  of  possession,  which  is  presumed  to  remain 
as  at  common  law. 

But  the  law  of  later  times,  has  introduced  the  homestead, 
and  ours,  (section  1395),  provides  that  the  dower  shall  be  so 
assigned  as  to  embrace  this,  unless  she  prefers  a  different 
arrangement.    Although  the  right  of  dower  may  be  gov- 
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erned  by  the  law  at  the  tune  of  alienation,  yet  the  mode  of 
assignment  would  be  directed  by  the  law  at  the  time  of  the 
death,  or  of  the  assignment,  which  are  the  same  in  this  in- 
stance. As  the  widow's  right,  however,  in  this  case,  is  un- 
der the  law  of  dower  only,  and  not  in  any  degree  under 
that  of  the  homestead,  she  cannot  claim  possession  by  vir- 
tue of  the  latter. 

But  the  counsel  of  this  defendant  argues,  that  although 
the  plaintiif  has  not  sued  to  recover  her  dower,  yet  if  he  re- 
covers judgment,  he  recovers  that  and  holds  it,  for  she 
pleads  it,  and  it  is  final.  This,  however,  does  not  follow. 
She  is  not  properly  a  party.  In  suing  for  the  land,  the 
plaintiff  should  sue  the  heirs  alone,  while  the  dower  is  yet 
unassigned.  But  he  makes  her  a  party,  and  she  pleads  the 
only  right  that  was  then  in  her — a  right  of  dower ;  and  if 
she  cannot  plead  this,  and  the  dower  is  not  assigned,  so  that 
she  may  plead  that,  the  judgment  recovered  by  him  cannot 
affect  her.  It  cannot  be  rendered  final  against  her,  but 
against  the  heirs  only — leaving  her  to  apply  for  her  dower 
thereafter.  Iler  position  leads,  of  necessity,  to  this  conclu- 
sion. Iler  dower  is  not  assigned,  and  there  is  no  laches  on 
her  part  in  respect  to  it,  for  the  husband  has  deceased  du- 
ring the  pendency  of  this  action.  We  do  not  mean  to  say, 
that  there  could  be  such  laches,  in  this  respect,  as  to  give 
the  plaintiff  any  better  right,  but  that,  if  the  idea  had  place 
under  any  state  of  things,  it  is  not  so  here.  Tlien  she  can- 
not plead  her  dower,  because  it  is  not  set  out ;  and  the  law 
does  not  permit  her  to  plead  the  right  alone,  and  it  follows, 
of  course,  that  the  judgment  recovered  by  the  plaintiff,  can 
only  give  him  possession  as  against  her,  but  leaving  her 
claim  untouched.  "  The  widow's  right  of  dower,''  says  one 
of  the  cases,  "  is  paramount  to  the  right  of  the  heirs,  or 
their  creditors,  and  is  not  prejudiced  by  anything  which 
they  have  done."  Crocker  v.  Fox^  1  Root,  227 ;  Colder  v. 
^^K,  2  Root,  50. 

The  foregoing  remarks  cover,  also,  the  third,  fourth,  and 
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fifth  assignments  of  error,  which  relate  to  the  right  of  the 
widow  to  hold  possession. 

The  sixth  assignment  is  to  the  instruction  that  the  plain- 
tiflF,  if  he  recovered,  would  be  entitled  to  damages  for  rents 
and  profits,  for  the  amount  proven,  for  six  years  then  last 


The  statute,  (Code,  section  2008),  assumes  the  law  to  be, 
that  the  plaintifl^,  in  an  action  for  the  recovery  of  real  prop- 
erty, may  recover  also,  for  the  use  and  occupation,  by  lim- 
iting the  same  to  six  years  prior  to  the  commencement  of 
the  action,  and  therefore  we  understand  the  objection  to  ap- 
ply to  the  instructions,  as  it  related  to  these  defendants. 
The  action  was  commenced  in  the  year  1848,  against  Jere- 
miah Smith,  himself  and  so  continued  until  1852,  or  1853, 
when  he  died.  The  cause  was  once  sent  back  from  this 
court,  (1  Iowa,  306,  and  5  Iowa,  159),  to  make  the  heirs 
parties,  and  it  was  not  until  October,  1857,  that  a  guardian 
was  appointed  for  some  of  the  minor  heirs,  and  at  the  April 
term,  1858,  the  defendants  pleaded. 

Under  these  circumstances,  a  judgment  for  the  use  and 
occupation  for  the  full  six  years,  could  not  be  rendered 
against  the  heirs.  It  would  be  a  judgment  in  personam^ 
and  stand  against  them  individually.  They  are  not  thus 
responsible  for  the  act  of  their  ancestor.  To  recover  these 
damages  after  the  death  of  the  ancestor,  (unless  the  heirs 
are  in  possession),  the  administrator  should  have  been  made 
a  party  with  the  heirs,  or  an  action  against  him  should  be 
instituted.  But  the  heirs  must  be  held  liable  from  the  death 
of  the  ancestor,  if  they  were  in  possession,  or  from  such 
time  as  they  are  shown  to  have  had  possession  • 

Before  closing,  it  may  be  proper  to  call  attention  to  the 
circumstance,  that  besides  the  reason  above  stated  for  re- 
jecting the  deeds,  &c.,  offered  in  evidence  by  the  defend- 
ants, one  of  them— that  of  June  16,  1847,  under  the  exe- 
cution of  August  22, 1845,  and  the  sale  of  September  27, 
1845 — does  not  contain  the  land  in  controversy ;  and  that 
of  November  24, 1846,  contains  a  part  only  of  the  same, 
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namely,  sixty  acres.   This  objection  to  the  first  of  these  two, 
would  sustain  the  rejection  of  it  entirely. 

In  conclusion,  the  decision  of  the  court  upon  the  points 
assigned  as  error,  must  be  affirmed,  except  that  on  the  ques- 
tion of  damages,  which  is  reversed ;  and  the  plaintiiF  will 
be  allowed  to  recover  against  the  heirs  only,  and  from  the 
death  of  the  ancestor,  Jeremiah  Smith,  if  in  possession,  or 
from  the  time  of  their  having  possession,  as  above  held. 

Reversed  in  part. 


Likes  v.  Baer. 


Where  a  vendor  becomes  Uable  to  a  vendee,  for  the  defective  qaalitj  of 
goods  sold,  whether  his  liability  arises  through  fraud  or  breach  of  con- 
tract, the  mcasnre  of  damages  is  the  difference  in  value  between  goods 
corresponding  with  the  representations  made,  and  those  actually  deliv- 
ered ;  and  the  same  rule  applies  where  there  has  been  fVandulent  mis- 
representations in  the  sale  of  real  estate. 

Where  In  an  action  to  recover  damages  for  the  false  and  fraudulent  repre- 
sentations of  the  defendant,  as  to  the  quality  and  description  of  certain 
lands,  sold  and  conveyed  by  the  defendant  to  the  plaintiff,  the  petition 
alleged  that  the  plaintiff,  being  the  owner  of  certain  lands  in  C.  county, 
the  defendant  proposed  to  purchase  the  same,  and  to  give  in  exchange 
therefor,  certain  lands  in  li.  county,  representing  said  lands  to  be  of  a 
certain  quality  as  to  timber,  &c.,  and  that  plaintiff,  relying  upon  said 
representations,  sold,  Ac. — all  of  which  allegations  were  denied  by  the 
answer ;  and  where  on  the  trial,  the  defendant  called  a  witness,  and 
proposed  to  prove  the  value  of  the  land  conveyed  to  him  by  the  plaintiff, 
and  the  improvements  upon  it,  which  was  objected  to,  and  the  objection 
sustained  by  the  court ;  Held,  That  the  evidence  was  immaterial,  and 
properly  excluded  from  the  jury.     (Wright,  C.  J.,  disnnting.) 

In  an  action  to  recover  damages  for  fraudulent  representations  in  the  sale 
of  real  estate,  it  is  not  error  to  charge  the  jury  that  the  measure  of  dam- 
ages, is  the  difference  between  the  value  of  the  land  purchased  of  the 
defendant,  as  it  was  at  the  time  of  the  purchase,  and  the  sum  that  the 
land  would  have  been  worth  at  that  time,  if  it  had  been  such  as  it  was 
represented  to  be  by  the  defendant. 

Where  in  an  action  for  damages  for  fraudulent  representations  in  the  sale  of 
real  estate,  the  defendant  asked  the  court  to  instruct  the  jury  as  follows : 
*'  That  if  the  only  testimony  before  them,  in  relation  to  the  quality  of 
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the  land,  is  such  representations  as  may  be  detailed  to  you  by  witnesses, 
uncorroborated  by  anything  in  writing,  or  any  facts  surrounding  the 
transaction,  such  evidence  should  be  looked  to  carefully  by  the  jury," 
which  instruction  was  given,  with  the  following  qualification:  "But 
the  declarations  and  representations  of  the  defendant,  in  regard  to  the 
quality  or  condition  of  the  land,  during  the  trade,  are  important  evi- 
dence, and  should  be  considered  by  the  jury ;"  IJeld^  That  both  the  in- 
struction and  the  qualification  were  properly  given  to  the  jury. 
Where  in  an  action  for  damages  for  fraudulent  representations  in  the  sale 
of  real  estate,  the  defendant  asked  the  court  to  instruct  the  jury  as  fol- 
lows :  "  Hearsay  evidence,  or  what  may  be  said  by  parties,  which  may 
be  given  in  evidence  by  witnesses,  is,  or  may  be,  according  to  the  cir- 
cumstances, the  weakest  kind  of  testimony,"  which  instruction  the  court 
refused  to  give ;  Ueldj  That  the  effect  of  the  instruction,  if  given  as 
asked,  would  have  been  to  attach  the  character  of  keartay  to  the  evi- 
dence given  by  the  witnesses,  as  to  what  was  said  by  the  parties,  at  the 
time  the  agreement  was  made,  as  to  the  quality  and  character  of  the 
defendant's  land,  and  that  it  was  properly  refused. 

Appeal  from  the  Matioska  Disirici  Court 
Friday,  April  22. 

This  was  an  action  to  recover  damages  for  the  loss  sus- 
tained Ijy  plaintiif,  by  reason  of  the  alleged  false  and  fraud- 
ulent representations  of  defendant,  as  to  the  quality  and  de- 
scription of  certain  lands,  sold  and  conveyed  by  defendant 
to  plaintiif. 

The  plaintiff  avers,  that  being  the  owner  of  certain  lands 
lying  in  Clark  county,  Iowa,  defendant  proposed  to  pur- 
chase the  same,  and  to  give  in  exchange  therefor,  certain 
lands  in  Ringgold  county,  representing  the  lands  in  Ring- 
gold county  to  be  of  a  certain  quality  as  to  timber,  &c.;  and 
that  plaintiff,  relying  on  said  represc  ntations  of  defend- 
ant, ''traded  with  him,  and  sold  him  the  said  land  in  Clark 
county,  and  took  in  payment  the  land  of  the  defendant  in 
Ringgold  county  ;"  and  that  plaintiff  afterwards  ascertain- 
ed that  the  said  representations  of  defendant  were  false  and 
untrue,  and  were  made  by  Lim  with  intent  to  defraud  the 
plaintiff;  and  that  he  has  been  thereby  damaged  to  the 
amount  of  82,000. 
Vol,  VIIL— 47 
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The  defendant  in  his  answer  denies,  specifically,  the  alle 
gations  of  the  petition,  setting  forth  the  plaintiff's  cause  of 
action,  as  well  as  the  damages  sustained,  and  denies  that 
the  lands  of  the  plaintiff  in  Clark  county  was  worth  the 
sum  of  three  thousand  dollars,  as  alleged  by  plaintiff. 

On  the  trial,  exception  was  taken  to  the  exclusion  of  cer- 
tain testimony  offered  by  defendant,  and  to  certain  instruc- 
tions given  and  refused.  There  was  a  verdict  for  the  plain- 
tiff for  $1,400  00,  and  judgment.  The  other  facts  appear 
in  the  opinion  of  the  court. 

W.  H.  (&  J.  A.  Seevers^  for  the  appellant. 
S.  A.  Eice  and  TTm.  Loughridge^  for  the  appellee. 

Stockton,  J.* — Where  a  vendor  becomes  liable  to  a  ven- 
dee, for  the  defective  quality  of  goods  sold,  whether  his 
liability  arises  through  fraud,  or  breach  of  contract,  the 
true  measure  of  damages  is  the  difference  in  value  between 
goods  corresponding  with  the  representations  made,  and 
those  actually  delivered.  Casey  v.  Gruinan^i  Hill,  626; 
Bcerkins  v.  JBevan,,  3  Rawle,  44 ;  Cothers  v.  Keever^  4  Barr., 
168.  The  consideration,  or  purchase  money,  although 
strong,  is  not  conclusive  evidence  of  such  value.  The  same 
rule  has  been  applied  by  this  court,  in  case  of  the  sale  of 
real  estate.     Ilahn  v.  OitnuningSy  3  Iowa,  583. 

The  plaintiff  complains,  in  this  case,  that  the  quality  of 
the  land  conveyed  to  him  by  the  defendant,  was  falsely  and 
fraudulently  misrepresented  to  him,  by  the  defendant,  and 
that  he  was,  by  such  misrepresentations,  induced  to  make 
the  exchange  of  lands.  The  damages  are  claimed  for  this 
misrepresentation,  whereby  it  is  alleged  that  the  plaintiff 
has  sustained  a  loss  equal  to  the  difference  between  the  ac- 
tual value  of  the  land,  and  what  it  would  have  been  worth, 
had  it  answered  the  description  given  of  it  by  the  defend- 


♦Wright,  C.  J.,  dissenting  upon  one  point. 
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ant.  Such,  we  think,  is  the  true  measure  of  the  plaintiff's 
damages ;  and  in  this  view  of  the  subject,  he  was  at  liberty 
to  object  to  any  evidence  of  the  value  of  land  conveyed  by 
him  to  the  defendant,  as  immaterial.  The  court,  therefore, 
did  not  err  in  ruling  out  the  question  to  the  witness, 
Sprague,  as  to  what  the  land  was  worth,  and  what  improve- 
nents  were  on  it ;  nor  in  refusing  to  give  the  instructions 
isked  by  defendant,  as  to  the  true  measure  of  plaintiff's 
damages. 

It  is  further  to  be  observed,  that  the  parties  exchanged 
lands  without  anything  being  said  by  them  as  to  the  value  of 
their  respective  tracts ;  and  although  the  plaintiff  alleges  that 
the  land  conveyed  by  him,  to  defendant,  was  of  the  value 
of  three  thousand  dollars,  yet  this  is  not  a  substantial  aver- 
ment of  the  petition,  which  shows  by  the  whole  tenor,  that 
the  plaintiff  sought  to  have  his  damages  measured,  not  by 
the  difference  in  value  between  the  two  tracts  of  land, 
but  by  the  difference  between  the  actual  value  of  the  land 
conveyed  to  him,  and  the  value  of  such  land,  as  the  defen- 
dant represented  it  to  be.  The  defendant  did  not  represent 
that  his  land  was  worth  as  much  as  plaintiff's;  but  that  it 
was  of  a  certain  quality  and  character.  Confiding  in  these 
representations,  the  plaintiff  made  the  exchange,  and  if  they 
turned  out  to  have  been  falsely  and  fraudulently  made,  tho 
defendant  must  answer  in  damages,  in  such  sum  as  will 
make  the  plaintiff  whole  for  all  injurj^  sustained  by  him, 
from  such  false  representations. 

The  defendant  urges  that  the  court  erred  in  charging  the 
jury,  that  "  the  measure  of  damages  was  the  difference  be- 
tween the  value  of  the  land  purchased  by  defendant,  as  it 
was  at  the  time  of  the  trade,  and  the  amount  that  the  land 
would  have  been  worth  at  that  time,  had  it  been  such  as  it 
was  represented  to  be  by  defendant. 

If  there  was  an  error  in  this  instruction,  it  was  an  error 
in  favor  of  the  defendant,  of  which  he  cannot  complain. 
But  we  are  of  opinion  that  there  is  a  clerical  error  here,  and 
that  the  instniction  read,  "  the  land  purchased  of  defend- 
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ant,"  and  not  "  purchased  hy  defendant"  The  wliole  tenor 
of  the  instructions  giVen  and  refused,  shows  that  this  was 
the  meaning  of  the  court,  if  not  its  language ;  and  even  if 
the  instruction  is  correctly  copied  into  the  transcript,  we 
think  the  jury  were  not  misled  by  it,  to  the  prejudice  of  the 
defendant. 

The  court  was  asked  by  the  defendant  to  instruct  the  jury, 
that  "if  the  only  testimony  before  them  in  relation  to  the 
quality  of  the  land,  is  such  representations  as  may  be  detail- 
ed to  you  by  witnesses,  uncorroborated  by  anything  in  wri- 
ting, or  any  facts  surrounding  the  transaction,  such  evidence 
should  be  looked  to  carefully  by  the  jury."  This  instruc- 
tion the  court  gave,  with  the  qualification,  that  "  the  decla- 
rations and  representations  of  the  defendant,  in  regard  to 
the  quality  or  condition  of  the  land,  during  the  trade,  are 
important  evidence,  and  should  be  considered  by  the  jury." 
The  instruction,  as  asked,  refers  to  the  testimony  of  witnes- 
ses, as  to  the  quality  of  the  land.  It  was  proper  enough 
that  the  court  should  direct  the  jury,  that  this  evidence 
should  be  carefully  considered  by  them,  as  they  should  care- 
fully consider  all  testimony  given  to  them.  But  we  think 
there  was  no  impropriety  in  the  court  further  directing 
them,  that  the  declarations  and  representations  made  by  de- 
fendant, upon  the  same  subject,  should  be  considered  by 
by  them. 

The  defendant  further  asked  the  court  to  charge  the  jury, 
that  "  hearsay  evidence,  or  what  may  be  said  by  parties, 
which  may  be  given  in  evidence  by  witnesses,  is,  or  may 
be,  according  to  the  circumstances,  the  weakest  kind  of  tes- 
timony." This  instruction  the  court  refused  to  give,  and 
such  refusal  is  assigned  for  error.  Hearsay  evidence,  in  its 
legal  sense,  denotes  that  kind  of  evidence  which  does  not 
derive  its  vahie  solely  from  the  credit  to  be  given  to  the  wit- 
ness himself  but  rests,  also,  in  part,  on  the  veracity  and 
competency  of  some  other  person.  PhilUps  on  Evidence, 
185;  Greenleaf's  Evidence,  section  99.  Hearsay  evidence, 
as  thus  described,  is  uniformly  held  incompetent  to  estab- 
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lish  any  specific  fact,  which,  in  its  nature,  is  susceptible  of 
bein^  proved  by  witnesses  who  can  speak  from  their  own 
knowledge.  The  effect  of  the  instruction,  if  given  as  ask- 
ed, would  have  been  to  attach  the  character  of  hearsay  to 
the  evidence  given  by  the  witnesses,  as  to  what  was  said  by 
the  parties  at  the  time  the  agreement  was  made,  as  to  the 
quality  and  character  of  defendant's  land.  This  would  have 
been  to  the  prejudice  of  plaintiff's  rights.  The  court 
might  well  have  told  the  jury,  that  verbal  admissions  were 
to  be  received  with  great  caution  ;  but  the  instruction  asked 
is  very  different  from  tliis,  and  we  think  the  court  was  right 
in  refusing  to  give  it. 

The  motion  in  arrest  of  judgment  and  for  a  new  trial,  we 
think,  were  also  properly  overruled. 

Wright,  C.  J.,  dissenting. — In  my  opinion,  the  testimo- 
ny of  the  witness,  Sprague,  should  have  been  received. 


TiiE  Mississippi   and  Missouri    Eailroad   Company    v. 

EOSSEAU. 

Upon  an  appeal  from  an  assessment  of  damages  by  a  sherifiTs  jury,  under 
the  act  entitled,  <^  An  act  granting  to  railroad  companies  the  right  of 
way,"  fipproved  January  18,  1853,  the  cause  is  to  be  heard  upon  its  mer- 
its, an4  not  upon  exceptions  taken  to  the  action  of  the  sheriff  or  jury, 
or  to  the  competency  of  either  of  them,  to  act  in  the  premises. 

In  such  cases,  the  appeal  is  from  the  assessment  of  the  jury,  and  in  the 
district  court  the  inquiry  is,  whether  the  owner  shall  be  adjudged,  or  is 
entitled  to,  a  greater  amount  of  damages  than  was  awarded  him  by  the 
sherifTs  jury. 

When  the  case  gets  properly  into  the  district  court,  upon  appeal,  it  is  there 
for  trial  upon  its  merits,  and  for  no  other  purpose ;  and  it  is  immaterial 
whether  the  sheriff,  selecting  the  jury,  was  or  was  not,  the  agent  of  the 
railroad  company;  or  whether  the  jury  had,  or  had  not,  expressed  opin- 
ions adverse  to  the  rights  of  the  owners  of  the  land  ;  nor  can  the  appel- 
lant, upon  appeal,  review  the  alleged  illegal  acts  of  the  officers,  and  have 
them  corrected. 


1"^ 
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Upon  appeal  from  an  assessment  of  damages  by  a  sheriff's  jury,  under  the 
act  granting  to  railroad  companies  the  right  of  way,  approved  January 
18,  1853,  where  it  appears  from  the  record  that  the  jury  were  selected 
and  required  "  to  assess  the  damages  done  to  each  and  every  piece  or 
tract  of  land  in  the  county,  in  all  cases  not  agreed  upon  with  the  own- 
ers of  the  land  " — that  the  land  owner  was  notified  of  the  day  when  the 
assessment  would  be  made — that  on  the  day  of  the  assessment,  he  gave 
notice  of  an  appeal,  and  filed  his  bond — and  that,  afterwards,  he  filed 
with  the  sheriff  his  exceptions  to  the  report  of  the  jury — it  is  sufficiently 
shown  that  the  owner  of  the  land  had  refused  to  grant  the  right  of  way 
through  his  premises,  and  that  the  sheriff  had  power  to  have  the  dama- 
ges assessed  by  a  jury. 

Appeal  front  the  WaahingUm  District  Court. 
FRiDA.y,  April  22. 

In  April,  1857,  the  sheriif  of  Washington  county,  was 
requested  by  the  M.  &  M.  R.  R  Co.,  to  appoint  six  free- 
holders of  said  county,  not  interested  in  a  like  question,  to 
assess  the  damages  done  to  lands  therein,  by  the  location  of 
said  road  over  the  same,  in  accordance  with  sections  4  and  5 
of  chapter  31  of  Iho  Laws  of  1853.  These  commissioners 
were  selected,  and  required  to  meet  on  the  4th  of  May.  "  to 
assess  the  damages  done  to  each  and  every  piece  or  tract  of 
land  in  die  county  of  Washington,  in  all  cases  not  agreed 
upon  with  the  owners  of  the  land."  They  were  duly  swoin, 
and  the  defendant  notified  by  the  company,  that  on  a  day 
named,  these  commissioners  would  be  upon  his  lands,  (de- 
scribing them),  for  the  purpose  of  assessing  his  damages,  at 
which  time  and  place  he  could  attend,  &c*  On  the  day 
named,  the  commissioners  met,  and  assessed  the  damages 
to  several  tracts  of  lands,  owned  by  diflferent  persons,  in- 
cluding the  lands  of  the  defendant.  On  the  same  day,  de- 
fendant gave  notice  of  an  appeal  to  the  district  court,  and 
afterwards  gave  bond,  with  approved  security,  conditioned 
to  pay  any  amount  legally  adjudged  against  him,  in  the  fur- 
ther prosecution  of  said  cause. 

Afterwards,  the  defendant  filed  with  the  sheriff  his  ex- 


Digitized  by  VjOOQ IC 


SUPREME  COURT  CASES— 1859.  875 

The  Mississippi  k  Missouri  Railroad  Company  v.  Rosseau, 

ceptions  to  the  report  of  said  commissioners,  for  the  reason 
that  they  were  not  such  persons  as  were  by  law  authorized 
to  make  the  assessment. 

First  and  Second.  Because  the  said  jurors  were  selected 
by  the  said  company,  or  by  the  sheriif,  who,  at  the  time, 
was  the  agent  of  said  company,  in  procuring  the  right  of 
way. 

Third.  The  jurors  had  expressed  opinions,  prior  to  the 
appointment,  adverse  to  the  rights  and  interests  of  the  own- 
ers of  land  over  whicli  the  road  was  to  pass,  and  in  conflict 
with  the  rules  of  law,  as  declared  by  the  courts  of  the  state. 

Fourth.  Because  said  road  was  not  liually  located  at  the 
time  of  said  assessment. 

80  much  of  said  exceptions  as  relate  to  the  agency  of  said 
sheriff,  was  sworn  to  by  the  attorney  of  defendant.  The 
plaintiffs  moved  to  strike  said  exceptions  from  the  tiles,  be- 
cause they  were  improperly  there,  and  not  authorized  by 
any  law.  This  motion  was  overruled,  and  on  defendant's 
motion,  the  report  or  assessment,  was  set  aside,  and  tlie  pro- 
ceedings dismissed  at  the  plaintiff's  cost. 

F,  IT.  ZudingtoHj  and  Cook^  Dillon  cfe  Lindley^  for  the 
appellant. 

Patterson  dk  Sclwjidd^  for  the  appellee. 

Wbight,  C.  J.* — The  plaintiffs  appeal,  and  assign  for 
error: 

First.  The  overruling  of  their  motion  to  strike  from  the 
files  the  exceptions  tiled  with  the  sheriff,  to  the  report  of  the 
commisssoners. 

Second.  The  refusal  to  continue  the  cause  on  their  mo- 
tion, for  want  of  notice  of  the  appeal. 

Third.  The  order  setting  aside  the  award,  and  dismiss- 
ing the  cause. 


♦Stockton,  J.,  dissenting. 
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The  lirst  and  third  assignment  must  be  sustained,  and  we 
need  not,  therefore,  consider  the  second. 

Chapter  31  of  the  Laws  of  1S53,  provides,  that  if  the 
owner  of  any  real  estate,  on  which  a  railroad  corporation 
may  desire  to  locate  their  road,  shall  refuse  to  grant  the  right 
of  way  through  his  premises,  the  sheriff  shall,  upon  the  ap- 
plication of  either  party,  appoint  six  disinterested  freehold- 
ers of  his  county,  not  interested  in  a  like  question,  unless  a 
smaller  number  is  agreed  upon  by  the  parties,  whose  duty 
it  shall  be  to  inspect  said  real  estate,  and  assess  the  dama- 
ges which  the  said  owner  will  sustain,  by  the  appropriation 
of  his  land  for  the  use  of  said  railroad  corporation,  and  make 
a  report  to  the  sheriff,  who  shall  file  and  preserve  the  same. 
But  either  party  may  appeal  from  such  assessment  to  the 
district  court,  witliin  thirty  days  after  the  same  is  made. 
Such  appeal  will  not  delay  the  prosecution  of  the  work  upon 
the  road,  if  the  corporation  shall  first  pay  or  deposit  with  the 
sheriff  the  amount  assessed ;  and  unless  the  owner  shall  be 
adjudged  a  greater  amount  of  damages  upon  appeal,  than 
was  awarded  him  by  the  sheriff's  jury,  the  costs  of  such  ap- 
peal are  to  be  paid  by  such  owner.  The  costs  of  the  first 
assessment  are,  in  all  cases,  to  be  paid  by  the  company.  All 
damages  to  the  owners  of  real  estate  in  a  county,  are  to  be 
assessed  by  the  freeholders  thus  appointed,  and  the  corpora- 
tion may,  at  any  time  after  their  appointment,  upon  the  re- 
fusal of  any  owner  to  grant  the  right  of  way,  by  giving  him 
five  day's  notice  thereof,  in  writing,  have  the  damages  asses- 
sed in  the  manner  above  stated. 

There  can  be  no  doubt,  but  that  it  was  the  intention  of 
the  legislature,  by  this  law,  to  give  an  appeal  to  either  par- 
ty, in  the  ordinary  and  usual  acceptation  of  that  term,  and 
tliat  upon  such  appeal,  the  cause  was  to  be  heard  upon  its 
merits,  and  not  upon  exceptions  taken  to  tlie  action  of  the 
sheriff  or  jury,  or  the  competency  of  eitlier  to  act  in  the 
premises.  The  appeal,  it  will  be  observed,  is  from  the  as- 
sessment, and  in  the  district  court  the  inquiry  is,  whether 
the  owner  shall  be  adjudged,  or  is  entitled  to,  a  greater 
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amount  of  damages  than  was  awarded  liira  by  the  sheriff's 
jury.  Nothing  is  said  about  an  examination  into  the  regu- 
larity of  the  sheriff's  proceedings,  nor  about  an  inquiry  into 
his  competency  to  select  the  commissioners.  When  the  case 
gets  properly  into  the  district  court,  it  is  there  for  trial  on 
its  merits,  and  for  no  other  purpose.  For  this  purpose,  it  is 
immaterial  whether  the  sheriff  selecting  the  commissioners 
was,  or  was  not,  the  agent  of  tlio  corporation  ;  or  whether 
the  jury  had,  or  had  not,  expressed  opinions  adverse  to  the 
rights  of  the  owner.  In  the  district  court,  he  is  entitled  to 
a  trial  de  novo^  by  a  jury  properly  selected,  and  impartial. 
The  law  gives  him,  in  that  tribunal,  an  opportunity  to  re- 
dress the  wrong  and  injury  inflicted  by  the  verdict  from 
which  he  appeals.  If  this  remedy  is  not  plain,  speedy  and 
and  adequate,  and  none  other  is  afforded  him,  he  may  by  writ 
of  certiorari^  bring  the  alleged  illegal  proceedings  for  re- 
view before  the  district  court,  and  have  the  errors  of  whidi 
he  complains  there  corrected.  lie  cannot  do  this,  however, 
upon  appeal,  except  as  a  trial  or  hearing  upon  the  merits, 
may  give  to  him  the  damages  to  wliich  he  claims  to  be  en- 
titled. 

It  is  claimed,  however,  that  the  8heriff''8  jury  had  no  right 
or  power  to  proceed  with  the  assessments,  and  that  the  dis- 
trict court  had  no  jurisdiction  of  the  cause.  This  claim  is 
based  upon  the  position,  that  there  is  nothing  to  show  that 
the  owner  had  refused  to  grant  the  right  of  way  through 
his  premises,  and  that  until  he  did  so  refuse,  the  sheriff  had 
no  power  to  have  the  damages  assessed  by  a  jury.  The  ap- 
pellee relies  upon  Dyckman  v.  The  Mayor^dbc.^  1  Selden, 
484,  and  White  v.  Conaver^  5  Blackf.,  462,  to  sustain  this 
ground.  The  last  case  does  no  more  than  assert  the  gener- 
al rule,  that  when  statutory  powers  are  conferred  upon  an 
inferior  jurisdiction,  and  a  mode  of  executing  those 
powers  is  prescribed,  the  course  pointed  out  must  be  sub- 
stantially pursued,  or  the  acts  and  judgments  of  the  courts 
are  coram  non  judice  and  void,  and  may  be  attacked  collat- 
erally. The  first  case,  in  its  facts,  seems  to  be  more  like 
Vol.  VIIL— 48 
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the  one  before  us.  The  defendant  claimed  the  land  in  dift- 
pute,  under  certain  proceedings  instituted  by  the  water 
commissioners,  appointed  by  virtue  of  an  "  act  to  provide  for 
supplying  the  city  of  New  York  with  pure  and  wholesome 
.  water."  The  title  of  the  plaintiff,  irrespective  of  those 
proceedings,  was  unquestioned.  He  claimed,  however,  that 
those  proceedings  were  void,  for  the  reason,  among  others, 
that  until  there  was  a  disagreement  between  the  water  com- 
missioners and  the  owner  of  the  land,  as  to  the  amount  of 
compensation,  the  vice-chancellor  would  have  no  jurisdiction 
to  entertain  an  inquiry  into  the  amount  of  damages,  or  as  to 
the  value  of  the  lands.  The  question  arose  in  a  collateral  pro- 
ceeding, and  it  was  held  by  both  of  the  judges,  (Foot  and 
Gardner),  in  their  opinions,  that  it  did  sufficiently  appear 
that  such  disagreement  had  occurred;  that  such  disagree- 
ment being  stated  in  the  petition  of  the  commissioners,  and 
sworn  to,  was  all  that  was  necessary,  prima  faciei  to  give 
the  vice-chancellor  jurisdiction. 

Our  law  does  not  require  that  either  the  company  or 
owner  of  the  land,  shall  file  a  petition,  or  make  a  written 
complaint  to  the  sheriff,  that  the  owner  refuses  to  give  the 
right  of  way,  or  that  the  other  refuses  to  give  just  compen. 
sation.  When  either  party  makes  the  application,  it  is  the 
duty  of  the  sheriff  to  appoint  the  six  freeholders.  This  ap- 
plication, like  all  other  proceedings  of  a  judicial  nature,  or 
affecting  materially  important  interests,  would  be  better 
if  in  writing.  The  form  of  the  application,  or  what  aver- 
ments should  be  made,  are  not  stated  or  given.  It  is  true, 
beyond  doubt,  that  the  law  contemplates  that  the  owner 
shall  have  an  opportunity  to  determine  what  he  will  take, 
before  the  determination  of  that  question  shall  be  left  to  a 
jury.  And  we  think  it  should  sufficiently  appear,  that  he 
had  refused.  This  may  appear,  however,  (when  the  ques- 
tion is  made  on  appeal,  for  the  first  time  in  this  court,)  in  va- 
rious ways.  In  the  New  York  case,  it  appeared  from  the 
petition  addressed  by  the  commissioners  to  the  vice-dian- 
cellor.    In  this  case,  it  appears,  not  from  any  express  aver- 
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ment  to  that  effect,  but  is  abundantly  shown  throughout  the 
entire  proceedings. 

From  first  to  last,  the  records  show  an  adversary  pro- 
ceeding, the  contest  being  over  the  amount  of  damages. 
There  is  no  intimation,  throughout  the  entire  record,  that 
plaintiflf  had  not  refused  to  grant  the  right  of  way.  He  is 
notified  that  the  jury  are  about  to,  and  will,  on  a  certain 
day,  proceed  to  assess  the  damages.  The  jury  make  their 
report,  and  on  the  same  day,  he  gives  notice  of  his  appeal, 
and  files  a  bond.  Immediately  after  this,  he  files  his  ex- 
ceptions with  the  sheriff,  every  line  of  which  shows  he  was 
contesting  the  rights  of  the  company  to  take  this  property, 
for  the  compensation  awarded  by  the  jury.  Not  only  so, 
but  the  freeholders  are  appointed  by  the  sheriff,  (as  shown 
by  the  precept  summoning  them),  to  assess  the  damages 
to  each  tract  of  land,  in  all  cases  not  agreed  upon  with  the 
owners,  and  defendant's  appeal  is  expressed  in  his  motion, 
to  be  from  the  assessment  of  damages  made  and  reported, 
and  the  company  are  notified  that  said  matter  will  be  beard 
at  the  next  (September)  term  of  the  district  court. 

Under  these  circumstances,  we  conclude  that  it  does  suf- 
ficiently appear  tliat  defendant  had  refused  to  grant  the 
right  of  way,  and  that  the  commissioners  assessed  the  dam- 
ages as  to  his  land,  because  he  had  thus  refused.  At  least, 
where  the  defendant  has  appeared,  as  in  this  case,  in 
the  court  below,  and  contested  the  right  of  the  company  to 
take  his  land,  upon  the  terms  named  and  fixed  by  the  com- 
missioners; where  it  appears  that  he  has  attacked  the 
regularity  of  those  proceedings  upon  several  grounds ;  and 
where  it  is  shown  that  the  jury  were  to  assess  the  damages 
only  in  those  cases  in  which  there  had  been  a  refusal  to 
grant  the  right  of  way,  we  are  not  prepared  to  say,  that 
the  whole  proceedings  are  upon  the  ground  urged,  coram 

non  jndice^  and  void. 

Judgment  reversed. 
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To  constitute  an  adverse  possession,  it  is  not  essential  that  the  possession 
should  be  in  the  party  personally  and  solely,  in  order  to  enable  him  to 
plead  it  in  an  action  of  right,  but  it  is  sufficient  if  it  be  in  him,  and  those 
through  whom  he  derives  title — they  claiming  title. 

To  any  action  of  right,  or  action  brought  to  recover  real  estate,  commenced 
after  the  first  day  of  July,  185C,  the  period  of  ten  year's  limitation  is  a 
bar. 

The  Code  makes  ten  years  the  limitation  in  actions  for  the  recovery  of  real 
estate,  but  where  the  cause  of  action  had  accrued  before,  section  1672 
allowed  the  plaintiff  one-half  that  time,  or  five  years  after  the  Code  took 
effect,  with  the  qualification  (by  section  1673),  that  he  should  not  have 
more  time  in  all  than  was  allowed  by  the  pre-existing  law — that  is,  that 
only  so  much  of  the  five  years  was  allowed  as  would  make  the  twenty 
years,  but  it  could,  in  no  case,  go  beyond  the  twenty  years. 

Where  in  an  action  of  right,  the  defendant  pleaded,  First,  An  adverse  pos- 
session in  himself,  and  those  under  whom  he  claimed,  for  ten  years  prior 
to  the  commencement  of  the  suit ;  and.  Second,  That  the  plaintiff  had  not 
brought  his  action  within  ten  years  from  the  time  when  his  right  of  ac- 
tion accrued,  to  which  pleas  a  demurrer  was  sustained  ;  ffeldj  That  the 
court  erred  in  sustaining  the  demurrer. 

Where  in  action  of  right  to  recover  a  town  lot,  which  formed  a  portion  of 
the  lands  known  as  the  "  Half  Breed  Tract,"  the  defendant  pleaded  that 
he  held  under  one  J.  A.,  a  genuine  half-brecd,who  was  entitled,  as  such, 
to  an  interest  in  said  lands,  but  whose  right  and  claim  was  not  adjudi- 
cated in  the  partition  suit  decided  in  1841,  nor  at  any  other  time;  to 
which  plea  a  demurrer  was  sustained;  Held^  That  the  plea  did  not  show 
where  the  defendant  derived  his  title,  nor  why  the  interest  of  J.  A.  was 
not  adjudicated,  and  was  bad. 

In  an  action  of  right,  the  defendant  cannot  set  up  in  his  answer  a  mpposed 
ground  of  claim  for  the  plaintiff,  and  plead  to  it  himself,  and  put  the 
plaintiff  to  the  necessity  of  pleading  to  it  also. 

Appeal  from  the  Lee  District  Court. 

Saturday,  April  23. 

The  plaintiff  sued  for  the  possession  of  lot  number  elev- 
en, in  block  number  thirty-tliree,  in  the  city  of  Keokuk, 
claiming  title  in  fee.  This  lot  is  a  part  of  tlie  lands  known 
as  the  ''  Half  Breed  Tract."    The  judgment  was  against  the 
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defendant,  who  appeals.  The  material  facts  in  the  case,  and 
the  en'ors  assigned,  suflBciently  appear  trom  the  opinion  of 
the  court. 

Charles  Mason^  (with  whom  was  E,  C.  Moss  and  Bald- 
win)^ for  the  appellant,  cited  Piait  v.  Vattier^  1  McLean, 
156  ;  Blackford  v.  Pdiier^  1  Blackf.,  36 ;  Stxirgis  v.  Crown- 
inshield^  4  Wheat.,  207 ;  Buggies  v.  Keder^  3  Johns.,  263. 

Ixnce^  NMe  cfe  Craig^  for  the  appellee,  cited  Stephens  on 
Pleading,  341 ;  1  Chitty  on  Pleading,  224;  1  lb.,  539;  8 
Ohio,  108;  22  Maine,  130;  3  Johns.,  168:  4  Scam.,  371 ; 
Heffner  v.  Walsh^  4  G.  Greene,  509 ;  Brace  v.  Beed^  4 
lb.,  422 ;  Johnson  v.  Carson^  4  lb.,  501 ;  Barney  v.  Chit- 
tenden, 2  lb.,  167;  Wright  v.  MiUard,  3  lb.,  86;  Kerr  v. 
Leighton,  2  lb.,  196 ;  Wright  v.  Marsh  et  al,,  2  lb.,  94 ; 
King  v.  Smith,  Rice,  (South  Car.),  11 ;  Beadle  v.  Hunter, 
3  Strobh.,  331 ;  2  Smith's  Lead.  Cases,  493 ;  Phares  v. 
Walters,  6  Iowa,  106. 

'WooDWAKD,  J. — The  questions  in  the  case,  arise  on  de- 
murrers to  the  defendant's  pleas  or  answers,  and  these  will 
be  noticed  according  to  their  subject  matter. 

The  defendant's  first  answer,  is  a  denial  of  the  plaintiff's 
right,  and  he  assigns  as  error,  that  judgment  was  rendered 
without  a  trial  upon  this,  although  the  plaintiff  replied,  ta- 
king issue.  The  answer  to  this  is,  that  the  record  entry 
states,  that  after  the  disposition  of  the  demurrers,  the  cause 
was  submitted  to  the  court,  who  found  that  the  defendant 
did  detain  the  possession,  and  that  the  plaintiff  had  the 
right  both  of  possession  and  of  property. 

By  the  third  count  in  the  answer,  the  defendant  pleads  an 
adverse  possession  in  himself,  and  those  through  whom  he 
claims,  of  ten  years,  and  by  the  fourth,  that  the  plaintiff 
has  not  brought  his  action  within  ten  years  from  the  time 
when  his  right  of  action  accrued. 

It  is  not  essential,  as  is  urged  by  the  plaintiff,  that  the 
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possession  should  be  in  the  defendant  personally  and  solely, 
in  order  to  enable  bim  to  plead  it,  bat  it  is  sufficient  if  it  be 
in  him  and  those  through  whom  he  derives  title,  they  claim- 
ing title. 

Wo  are  to  determine  whether  the  period  of  ten  years,  is 
a  limitation  upon  the  plaintiff  in  his  action,  and  also  wheth- 
er the  court  can  declare  it  to  be,  or  not  to  bo,  such,  when  it 
does  not  appear  at  what  time  the  plaintiff's  cause  of  action 
accrued.  We  believe  we  can  answer  both  of  these  ques- 
tions in  the  affimative. 

Two  circumstances  are  to  be  noticed :  First  That  it  does 
not  yet  appear  in  the  case,  when  the  plaintiff's  cause  of  ac- 
tion accrued.  Second.  The  action  was  commenced  on  the 
22d  of  August,  1857.  In  one  of  the  defendant's  answers, 
in  which  he  sets  up  a  title  for  the  plaintiff,  and  then  pleads 
to  it,  he  alleges  that  it  accrued  on  the  third  of  May,  1841, 
but  this  is  not  sufficient  to  rely  upon,  in  determining  the 
question  of  limitation. 

To  any  real  action,  or  action  brought  to  recover  real  es- 
tate, commenced  after  the  first  day  of  July,  A.  D.  1856,  the 
period  of  ten  years  limitation,  is  a  bar.  The  question  of 
the  limitation  of  actions,  under  the  statute  called  the  Code, 
has  been,  and  in  some  cases  may  still  be,  determined  upon 
a  changing  scale.  The  Code  makes  ten  years  the  limitation 
in  this  class  of  actions ;  and  this  is  applied  to  causes  then 
existing ;  but  when  the  cause  of  action  had  accrued  before, 
section  1()72  allowed  the  plaintiff  half  that  time,  (or  five 
years),  after  that  law  took  effect,  with  this  qualification, 
(section  1673),  namely,  that  he  should  not  have  more  time 
in  all,  than  was  allowed  by  the  pre-existing  law,  or  twenty 
years,  in  real  actions — that  is,  only  so  much  of  the  five  years 
was  allowed,  as  would  make  the  twenty  years,  but  it  could 
in  no  case  go  beyond  twenty.  Then  ten  years  was  the  limi- 
tation, but  if  the  cause  of  action  arose  before  the  Code  took 
effect,  the  plaintiff  had  five  years  after  it,  but  no  more. 

To  illustrate,  we  will  suppose  one  or  two  cases.  Suppose 
the  action  accrued  on  the  first  of  May,  1884.    The  plaintiff 
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would  have  the  five  years  after  the  Code  took  effect,  so  it 
did  not  give  him  more  than  twenty  years  in  all.  Therefore, 
he  would  have  until  the  first  of  May,  1854,  and  not  longer. 
Again :  Suppose  his  cause  arose  on  tlie  first  of  May,  1844. 
This  being  before  the  Code,  he  has  five  years  after  it  to 
commence,  or  till  the  first  of  July,  1856,  and  no  more,  and 
this  is  but  twelve  years,  and  a  little  over.  In  these  cases, 
the  plea  of  ten  years  limitation,  or  adverse  possession,  would 
not  form  a  bar. 

Different  periods  have  been  allowable  in  different  cases, 
depending  upon  the  time  when  the  cause  of  action  arose. 
The  equality  of  the  rule,  in  respect  to  past  causes  of  action, 
consisted  in  giving  them  the  same  length  of  time  after  the 
Code  took  effect,  limiting  them  to  twenty  years  only.  The 
half  of  the  period  prescribed  as  a  limitation  in  the  Code, 
(or  the  five  years),  having  now  elapsed,  that  time  has  no  in- 
fluence in  the  reckoning,  when  the  action  was  commenced 
atler  it  had  passed.  That  period  expired  on  the  first  of  Ju- 
ly, 1856,  and  the  plaintiff  has  had  the  benefit  of  it  to  com- 
mence his  action,  and  not  having  brought  it  within  that  time, 
the  only  question  is,  whether  he  has  begun  within  ten  years 
after  his  right  accrued.  The  action  was  brought  on  the  22d 
of  August,  1857. 

From  the  above,  it  is  apparent,  that  if  he  has  not  brought 
his  action  within  ten  years  after  the  accruing  of  his  right,  he 
18  barred.  Consequently,  the  defendant's  answer,  that  he  did 
not  bring  his  action  within  ten  years  from  the  accruing  of 
the  right,  or  that  the  right  arose  more  than  ten  years  before 
the  commencement  of  the  action,  is  a  good  plea  in  bar. 
And  for  the  same  reason,  the  plea  of  adverse  possession  for 
that  length  of  time,  prior  to  the  bringing  of  the  suit,  is  also 
a  valid  plea.  It  follows,  of  course,  that  the  demurrer  to 
tltiBse  two  counts  in  the  answer,  should  have  been  ovemiled. 
See  Wright  v.  Keithler^  7  Iowa,  92 ;  Gillis  v.  Blacky  5  lb., 
439  ;  Montgomery  v.  Chakwich^  7  lb.,  114. 

The  above  determination  would  dispose  finally  of  the 
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cause,  but  there  are  one  or  two  other  points  which  should 
be  noticed. 

The  defendant  withdrew  the  second  and  seventh  counts 
of  his  answer,  and  as  a  substitute  for  the  seventh,  pleaded 
his  ninth  count,  which  is,  that  he  holds  under  one  Isaac  An- 
taya,  a  genuine  half-breed,  who  was  entitled,  as  such,  to  an 
interest  in  said  lands,  but  whose  right  and  claim  was  not 
adjudicated  in  the  beforementioned  partition  suit,  decided  in 
1841,  nor  at  any  other  time.  It  is  quite  manifest  to  a  legal 
mind,  that  there  might  be  several  adequate  causes  or  rea- 
sons, why  this  interest  may  not  have  been  adjudicated,  con- 
sistently with  the  supposition  of  its  actual  existence,  and 
according  to  the  decision  in  the  case  of  Wright  v.  Keithler^ 
Bupra^  it  might  be  important  that  the  relative  period  of  the 
plaintiff's  acquisition  of  title,  should  appear ;  but  in  this 
answer  he  sets  forth  none  of  the  tacts  and  circumstances, 
showing  either  when  he  derived  title  under  Antaya,  nor 
why  the  interest  or  claim  of  the  latter  was  not  heard.  The 
answer  does  not  show  that  this  claim  was  presented,  nor 
that  Antaya,  or  the  defendant,  as  his  grantee,  was  fraudu- 
lently excluded — nothing  is  stated  as  a  reason  why  the  de- 
cree should  be  opened,  save  the  unexplained  fact  that  the 
interest  was  not  adjudicated.  The  demurrer  was  correctly 
sustained. 

The  fifth,  sixth,  and  eighth  counts  of  the  answer,  aver 
that  if  the  plaintiff  has  any  title,  it  is  only  one  based  upon, 
and  derived  from,  the  judgment  in  partition  of  the  8th  of 
May,  A.  D.  1841,  commonly  known  as  the  suit  for  the  par- 
tition of  the  Half-Breed  lands ;  and  allege  that  the  said 
judgment  and  the  proceedings  in  the  said  action,  were,  and 
are  null,  void,  and  of  no  effect ;  and  then  the  pleadings  pro- 
ceed respectively,  to  state  many  facts,  causes  and  reasons, 
why  the  same  are,  and  should  be  held  to  be,  so  null,  void, 
and  of  no  effect,  among  which  are  several  averments  of 
fraud,  and  fraudulent  representations  and  practices,  on  the 
part  of  those  who  conducted  and  managed  the  cause,  and 
those  who  obtained  the  judgment.  The  plaintiff  demurred, 
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and  assij^ed  several  causes,  among  whicli  he  objects  that 
these  answers  set  up  matters  of  evidence  only,  not  yet  offer- 
ed, but  anticipated  by  the  pleaders ;  that  the  defendant  can 
not  thus  suppose  a  basis  of  the  plaintiff's  claim,  and  plead 
to  it ;  that  the  court  cannot,  in  this  action,  take  cognizance 
of  these  matters ;  and  that  the  pleadings  set  up  the  suppos- 
ed ipvalidity  of  a  decree,  or  judgment,  of  the  district  court, 
which  he  cannot  thus  do. 

The  pleas,  or  answers,  are  bad,  for  the  reason  first  above 
assigned.  In  the  case  of  Gillia  v.  BlacJc^  6  Iowa,  489,  it 
was  held,  that  the  defendant  could  not  set  up  a  supposed,  or 
presumed,  ground  of  claim  lor  the  plaintiff,  apd  then  plead 
to  it  himself,  and  put  the  plaintiff  to  the  necessity  of  plead- 
ing to  it  also.  A  moment  of  reflection  will  show,  that  such 
a  course  could  lead  to  no  useftil  end,  but  only  to  immaterial 
and  absurd  issues.  But  if  the  party  came  into  a  position 
where  he  could  either  properly  plead,  or  offer  in  evidence, 
facts  rendering  a  judgment  void  for  fraud,  or  could  show  it 
void  on  its  iace,  this  would  present  a  different  state  of 
things,  and  a  different  question.  The  supreme  court  of  the 
United  States  held,  that  if  a  judgment  be  set  up  in  a  collat- 
eral action,  against  a  party  who  had  not  an  opportunity  to 
plead  to  the  action  in  which  it  was  recovered,  it  may  be 
avoided  by  proof  of  fraud,  or  may  be  shown  to  be  void  on 
its  fece.     Wehater  v.  Reid,  11  How.,  437 ;  18  Curtis,  678. 

It  is  believed  that  these  remarks  cover  all  of  the  defenses 
and  questions  made  in  the  cause.  For  the  error  before 
named,  the  judgment  of  the  district  court  is  reversed,  and  a 
writ  of  procedendo  will  issue  to  that  court,  with  directions 
to  proceed  in  a  manner  consistent  with  this  opinion. 

Judormcnt  reversed. 


Vol.  VIII.— 49 
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Instruments  of  writing,  conveying  property  to  creditors,  to  secure  the  pay- 
ment of  money  advanced,  are  but  assignments  to  creditors ;  and  where 
they  do  not  definitely  specify  the  sum  due,  parol  evidence  is  admissible 
to  show  the  true  amount  of  the  debts. 

In  an  action  on  an  open  account,  in  the  name  of  an  assignee,  where  the  as- 
signment is  bona  fide,  and  without  recourse,  and  where  no  set-off  or  cross 
claim  against  the  assignor  is  pleaded,  the  assignor  is  a  competent  wit- 
ness to  prove  the  account. 

Where  it  is  assigned  for  error  that  improper  evidence  was  admitted,  and  it 
appears  from  the  record  that  the  evidence  complained  of  was  admitted, 
in  connection  with  other  testimony,  which  is  not  set  out  in  the  record' 
the  appellate  court  cannot  determine  whether  or  not  there  was  error. 

Appeal  from  the  I>es  Moineu  District   Court. 
Saturday,  April  23. 

The  firm  of  Platt  &  Bailey,  dealers  in  hogs,  pork,  &c. 
lield  a  large  account  against  T.  Hedge  &  Co.,  to  be  referred 
to  hereafter,  which  they  assigned  in  writing  to  B.  C.  Platt, 
the  plaintiff,  with  the  restriction,  "  without  recourse  to  us." 

Upon  this  account,  B.  C.  Platt,  as  assignee,  sued  Hedge 
&  Co.,  claiming  the  sum  of  $28,402  65,  for  hogs,  money, 
and  drafts  for  money,  for  money  had  and  received  upon 
pork,  sold  by  them  for  said  Hedge  &  Co.,  and  for  other 
money  had  and  received  to  their  use,  and  on  account  sta- 
ted. 

The  answer,  firsts  denies  the  allegations  of  the  petition, 
generally ;  Second.  Denies  the  receipt  of  certain  moneys 
and  drafU  specified  in  the  petition,  and  avers  that  the  hogs 
and  pork  received,  were  received  on  account  of  Hedge  & 
Co.,  and  were  disposed  of  by  their  order,  and  accounted  for 
before  the  said  assignment,  or  notice  of  it ;  Third.  Denies 
the  assignment  of  the  said  account;  Fourth.  Avers  pay- 
ment for  all  hogs  and  pork,  and  for  all  moneys  and  drafts 
received  ;  Fifth.  Avers  that  Platt  &  Bailey,  being  indebted 
to  divers  persons  in  a  large  sum  of  money,  namely — to  de- 
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fendants,  to  C.  8.  Bissell,  of  Chicago,  and  to  Wriglit  & 
Looser,  of  New  York,  in  order  to  secure  and  pay  them,  as- 
signed to  defendants  all  the  hogs,  pork  and  personal  prop- 
erty, in  possession  of  Schenck  &  Denise,  on  the  6th  of  Febru- 
ary, 1856,  and  also,  a  drove  of  hogs  purchased  of  one  Fos- 
ter, which  are  the  same  hogs  and  pork  mentioned  in  the  pe- 
tition, all  which  was  before  the  alleged  assignment,  or  notice 
thereof. 

The  verdict  and  judgment  were  for  the  defendant.  .  The 
plaintilf  excepted,  and  appeals. 

Browning  cfe  Tracy,  for  the  appellant. 
C.  J.  (&  B.  J.  HaU,  for  the  appellees. 

"Woodward,  J. — The  questions  made,  arise  upon  the  ad- 
mission and  rejection  of  evidence. 

Upon  the  trial,  the  plaintiff  sought  to  introduce  as  a  wit- 
ness, James  Piatt,  one  of  the  firm  of  Piatt  &  Bailey,  the 
assignors  of  the  plaintift*.  This  firm,  on  the  6th  of  Febru- 
ary, 1856,  made  a  bill  of  sale  to  Hedge  &  Co.,  to  the  fol- 
lowing eflTect,  the  terms  of  which  become  of  some  import- 
ance :  It  recites  that,  whereas  P.  &  B.  are  indebted  to 
Hedge  &  Co.,  in  the  sum  of  about  twelve  hundred  dollars, 
being  for  the  money  paid  on  the  purchase  of  the  hogs  here- 
inafter described ;  and  whereas,  they  (P.  &  B.)  are  indebt- 
ed to  C.  Foster  in  the  sum  of  about  six  thousand  dollars, 
being  for  money  paid  on  the  purchase  of  said  hogs ;  now, 
for  the  purpose  of  securing  to  said  Hedge  &  Co.,  and  said 
Foster,  the  amount  aforesaid,  with  interest,  to-wit :  the  full 
amount  due  them,  they  (P.  &  B.)  sell  and  deliver,  &c.,  to 
Hedge  &  Co.,  the  drove  of  hogs  belonging  to  them,  being 
six  hundred  and  fifty  hogs,  more  or  less,  and  being  at  a  cer- 
tain place  described — said  Hedge  &  Co.  to  dispose  of  said 
hogs,  and  to  pay  the  amounts  above  secured  to  themselves 
and  Foster,  and  the  balance,  if  any,  to  be  paid  to  C.  S.  Bis- 
sell, of  Chicago,  to  whom  we  are  indebted,  for  money  ad- 
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vanced  on  purchase  of  hogs,  in  about  the  sum  of  fourteen 
thousand  dollars,  to  secure  whom,  after  said  Hedge  ^Sc  Co, 
and  Foster  are  paid,  this  bill  of  sale  is  made.  Signed, 
Piatt  &  Bailey,  by  James  Piatt,  one  of  said  firm." 

Under  the  same  date,  (6th  of  February,  1856),  another 
bill  of  sale  was  made,  reciting  that,  whereas  Piatt  &  Bailey, 
as  partners,  and  James  Piatt,  individually,  are  indebted  to 
Thos.  Hedge  &  Co.,  in  the  sum  of  about  fifteen  thousand 
dollars,  for  money  advanced  on  purchase  of  hogs,  and  also, 
to  C.  L.  Bissell,  of  Chicago,  in  the  sum  of  about  fourteen 
thousand  dollars,  for  the  same  consideration,  and  also,  to 
Wright  &  Looser,  in  the  sum  of  about  four  thousand  dol- 
lars, for  the  same  consideration ;  now,  for  the  purpose  of  se- 
curing to  said  creditors  the  said  several  sums,  we  sell  and 
convey,  &c.,  to  said  Hedge  &  Co.,  all  the  hogs,  pork,  and 
personal  property  now  in  the  possession  of  Scbenck  & 
Deuise,  belonging  to  the  firm  of  P.  &  B.,  or  to  James  Piatt 
— said  Hedge  &  Co.  are,  out  of  the  proceeds  of  said  prop- 
erty, to  pay  the  amount  due  themselves,  and  the  balance,  if 
any,  they  are  to  pay  to  said  Bissell,  and  to  Wright  &  Loos- 
er. This  is  signed,  "  Piatt  &  Bailey,  by  James  Piatt,  one 
of  said  firm."     "  James  Piatt." 

The  plaintiff  offered  the  above  named  James  Piatt  as  a 
witness,  and  proposed  to  show  by  him,  that  the  amounts 
expressed  in  the  above  bills  of  sale,  or  assignments,  were 
not  the  true  and  actual  amounts  due ;  that  tlie  suras  named 
were  "  nominal ;"  that  Piatt  &  Bailey  were  not  indebted 
in  the  amounts  there  specified ;  and  that  it  was  the  under- 
standing, at  the  time  the  bills  were  executed,  that  the 
amounts  expressed  were  merely  nominal,  and  the  tnie 
amounts  were  to  be  ascertained  in  the  future.  The  defend- 
ant objected  to  the  witness  so  testifying,  and  the  objection 
was  sustained  by  the  court.  The  plaintiflf  excepted,  and 
now  assigns  this  ruling  as  error. 

The  question  is,  whether  such  evidence  is  admissible  in 
relation  to  the  instniments.  We  need  not  discuss  whether 
the  consideration  of  an  instrument  may  be  inquired  into — 
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nor  when  parol  evidence  is  admissible  in  respect  to  written 
contracts.  These  instrnments  are  of  such  a  natnre,  and  ex- 
pressed in  such  terms,  that  the  rules  alluded  to,  ai*e  not  ap- 
plicable. They  are  not  simply  bills  of  sale,  as  termed  by 
counsel,  but  they  are  assignments  for  the  payment  of  credi- 
tors. The  property  is  not  sold  for  a  consideration,  but 
placed  in  trust  to  pay  debts.  lu  such  a  case,  the  amount  of 
indebtedness  is  subject  to  be  shown,  unless  the  instrument 
clearly  appears  to  settle  it  definitely  ;  and  even  then,  we 
will  not  now  say  whether  error  might  not  be  shown. 

But  farther,  the  terms  of  these  instruments  indicate  un- 
determined amounts,  and  that  those  expressed,  are  an  ap- 
proximation only.  All  of  them  are  stated  with  the  quali- 
fying term,  "  about,"  prefixed.  The  sale  is  to  "  secure  " 
the  amounts,  "  to-wit :  the  full  amounts  due  thereon."  Out 
of  the  proceeds,  Hedge  &  Co.  "  are  to  hold  [suflicient]  to 
pay  the  amount  due  themselves,"  meaning,  clearly,  the 
amount  which  may  be  found  due.  Again,  one  of  the  cred- 
itors to  a  large  amount,  is  stated  to  be  of  Chicago,  and  an- 
other of  New  York,  whilst  the  transaction  takes  place  in 
Iowa,  which  leads  to  a  fair  presumption  that  they  could  not 
then  state  the  precise  amount  due.  Now,  it  appears  very 
clearly  from  the  terms  of  the  papers,  tlie  nature  of  tlie 
transaction,  and  the  circumstances  alluded  to,  that  the  sums 
named,  were  an  estimate  only,  or  were  nominal,  as  it  is 
calleil  by  counsel ;  consequently,  the  amounts  named  are 
subject  to  evidence  and  explanation. 

Another  question  is,  whether  J.  Piatt  is  a  conipetent  wit- 
ness. Whatever  balance  there  might  be  in  the  hands  of 
Hedge  &  Co.,  arising  from  the  property  assigned,  after  the 
payment  of  the  debts,  would  belong  to  Piatt  &  Bailey,  and 
was  assigned  to  the  plaintiff;  and  the  object  of  the  testimo- 
ny, probably,  was  to  get  at  this  balance.  Assuming  the  trans- 
fer from  P.  &  B.  to  plaintiff  to  be  bona  jide  and  absolute, 
there  would  remain  in  P.  «fe  B.  no  interest  in  the  demands 
assigned  to  B.  C.  Piatt.  If,  however,  P.  &  B.  assigned  the 
claims  against  Hedge  &  Co.,  as,  and  for  a  certain  sum,  and 
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were  under  obligation  to  make  np  that  sum,  if  they  fell 
short  of  it,  he  might  have  such  an  interest,  in  that  contin- 
gency, as  to  disqualify  him.  But  nothing  of  this  kind  ap- 
pears in  the  case.  And,  again  :  if  Hedge  &  Co.  pleaded  a 
set-oft^  or  cross  claims,  it  might  become  then  important  to 
the  witness  to  reduce  them,  in  such  manner  as  to  render 
him  interested.  But  upon  lookifag  at  the  matter  of  the  an- 
swer, it  will  be  perceived  that  it  consists  wholly  of  a  defense 
to  the  claims  of  P.  &  B.,  and  sets  up  no  counter  claims. 
Under  these  views,  it  is  considered  as  error  to  have  rejected 
the  witness. 

The  foregoing  matter  comes  within  the  bill  of  exceptions, 
number  two,  which  seems,  in  some  measure,  introductory,  or 
necessary  to  the  understandingof  number  one.  The  bill  num- 
ber one  is  to  the  effect  that  the  defendant  offered  to  read  in  evi- 
dence an  account  and  receipt  of  C.  L.  Bissell,  which  were  ad- 
mitted against  the  objection  of  plaintiff.  This  was  an  account 
of  C.  L.  Bissell  against,  or  with,  James  Piatt,  running  from 
January  1,  1856,  when  a  balance  of  former  account  was 
brought  up  to  April  22,  on  the  debtor  side,  and  consisted, 
mainly,  of  charges  for  acceptances  and  advances,  to  the 
amount  of  $29,161  11 ;  and  the  credit  side,  consisting  prin- 
cipally of  credits  for  drafts  and  hogs  or  pork,  to  the  amount 
of  $20,350  57 ;  and  showing  a  balance  due  Bissell  of  $8,- 
810  54.  The  receipt  offered,  is  one  purporting  to  be  signed 
by  said  Bissell,  dated  Chicago,  June  5,  1856,  acknowledg- 
ing the  receipt  of  $4,268  60  from  Hedge  &  Co.,  which  he 
agreed  to  refund  to  them  in  case  the  decision  of  the  court 
directed  the  balance  due  from  them,  on  account  of  hogs  of 
Piatt  &  Bailey,  or  James  Piatt,  to  be  paid  to  others  than 
himself.  This,  the  bill  says,  was  allowed  to  be  read,  "  with 
other  evidence,  but  not  as  evidence  per  seJ^^  That  the  ac- 
count was  admitted,  not  by  itself  alone,  but  with  other  evi- 
dence, leads  to  some  doubt  whether  it  should  not  be  permit- 
ted to  remain  as  it  is ;  but  yet  it  is  diflScult  to  see  how  Bis- 
sell's  account  against  James  Piatt,  could  be  made  pertinent 
in  this  suit    It  is  as  if  Piatt  &  Bailey  sued  the  defendants^ 
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and  we  are  unable  to  perceive,  even  in  view  of  all  the  rela- 
tions here  shown,  how  the  account  of  Bissell  against  J.  Piatt, 
should  become  a  subject  of  inquiry  in  this  action,  between 
the  assignee  of  P.  &  B.  against  Hedge  &  Co.,  and  we  are 
disposed  to  hold  that  its  rejection  was  correct.  But  the 
case  seems  different  in  regard  to  the  receipt  offered.  This 
purports  to  arise  from,  or  to  be  connected  with, ''  the  account 
of  hogs  of  Piatt  &  Bailey,  or  of  James  Piatt."  In  so  far  as 
it  relates  to  funds  derived  from  the  property,  probably  the 
assigned  property,  of  P.  *&  B.,  it  would  seem  to  be  pertinent 
for  Hedge  &  Co.  to  show  the  payment  made  to  Bissell,  who 
was  one  of  the  creditors  for  whose  benefit  the  property  was 
assigned.  And  further,  as  it  was  let  in,  in  connection  with 
other  evidence,  which  is  not  made  to  appear,  we  are  unable 
to  say  there  was  error. 

The  defendant  also  offered  a  letter,  dated  January  11, 
1856,  purporting  to  be  from  James  Piatt  to  Hedge  &  Co., 
in  which  he  speaks  of  being  disappointed  in  not  being  able 
to  ship  hogs  which  they  had  purchased  for  "  us,"  and  of  the 
inability  to  pay  them  money  advanced.  He  requests  them 
tp  continue  to  raise  the  money,  as  they  had  been  doing,  and 
all  costs  should  be  paid.  The  tcnns  used  in  the  letter  are 
such  as  to  render  it  doubtful  whether  he  writes  the  letter  for 
himself  alone,  or  for  the  firm  of  P.  &  B.  If  it  relates  to 
the  business  of  the  firm,  it  seems  clear  that  it  was  admissi- 
ble ;  but  if  to  his  own  merely,  then  it  was  not.  It  was  ad- 
mitted, in  connection  with  other  evidence,  and  this  may 
have  explained  its  object,  and  the  subjects  to  which  it  re- 
ferred. Thus  regarded,  it  was  properly  suffered  tp  go  to 
the  jury. 

Upon  the  ground  above  mentioned,  it  is  considered  that 
there  is  error  in  the  rendition  of  the  said  judgment,  and  the 
same  is  reversed,  and  a  writ  of  procedendo  will  issue,  with 
direction  to  proceed  in  a  manner  consistent  with  this  opin- 
ion. 

Reversed. 
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Platt  V.  Hedge  &  Co. 

An  assignor  of  an  open  account,  in  an  action  by  the  assignee,  is  a  compe- 
tent witness  for  the  plaintiff,  to  proTe  the  items  of  the  account,  where 
the  assignment  is  bona  fide^  and  the  defendant  denies  the  account,  and 
pleads  payment. 

Appeal  from  the  DcaMoinea  District  Court. 
Satceday,  April  23. 

James  Platt,  being  an  operator  in  pork  and  hogs,  liad 
very  considerable  transactions  with  Thos.  Hedge  &  Co.,  of 
Burlington,  Iowa.  lie  assigned,  in  writing,  to  the  plaintiff 
an  account  of  claims  against  Hedge  &  Co.,  amounting  to 
$37,606  47,  limning  from  Octx)ber  2d,  1855,  to  March  26, 
1856,  consisting  of  charges  for  money  drafts,  pork,  and  hogs, . 
upon  which  the  plaintili*  brought  his  suit,  October  9,  1857, 
claiming  the  above  named  sum,  for  money  had  and  received 
of  James  Platt — money  had  and  received  on  drafts,  as  the 
proceeds  of  pork  sold  on  account  of  James  Platt,  and  for 
liogs  and  pork  delivered  by,  and  for  account  of,  the  same ; 
all  of  which  were  to  the  use  and  benefit  of  James  Platt,  the 
assignor,  and  for  which  they  had  refused  to  account,  and  al- 
so on  an  account  stated ;  all  which  demands,  claims,  and 
accounts,  had  been  assigned  by  said  James  to  the  plaintiff. 
The  statement  of  accounts  purports  to  be  assigned  "  with- 
out recourse  on  me." 

The  answer  denies  all  the  plaintiff's  allegations.  It  also 
alleges  that  defendants  had  paid  and  satisfied  said  James 
Platt,  for  all  moneys  advanced  by  him  to  them,  before  the 
assignment  to  plaintiff,  and  before  notice  thereof;  and  that, 
at  the  time  the  account  was  assigned  to  plaintiff,  and  before 
defendants  were  notified  thereof,  they  paid  said  Platt  all  of 
said  amount  that  was  just  and  true,  and  that  the  same  w^as 
fully  satisfied.  To  this  there  was  tiled  a  replication,  deny, 
ing  the  new  matter  in  the  answer.  Judgment  for  the  de- 
fendant, from  which  the  plaintiff  appeals. 
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Browning  cfe  Tracy^  for  tlio  appellants. 

J.  C.&B.J,  naU^  for  the  appellees. 

Woodward,  J. — The  bill  of  exceptions  states  that  the 
plaintiti'  oflfered  as  a  witness,  James  Piatt,  by  whom  he  pro- 
fessed to  prove  that  he  was  the  assignor  of  the  claim  sued 
on,  the  assignment  of  the  same,  and  that  he  had  divested 
himself  of  all  interest  in  it,  so  far  as  such  assignment  would 
do  it,  and  to  prove  the  items  of  tho  account.  The  defend- 
ants objected,  upon  the  ground  that  the  subject  matter  of 
the  suit  was  not  such  as  to  vest  such  an  interest,  by  assign- 
ment, in  the  assignee,  as  that  he  could  sue  in  his  own  name, 
and  use  the  assignor  as  a  witness.  The  statute  (Code,  sec- 
tion 952),  says,  an  open  account  of  sums  of  money  due  on 
contract,  may  be  assigned,  and  the  assignee  will  have  the 
right  of  action  in  his  own  name,  but  subject  to  the  same  de- 
fenses and  set-offs  as  the  instruments  mentioned  in  the  pre- 
ceding section— that  is,  any  defenses  and  set-offs,  legal  or 
equitable,  against  the  assignee,  which  he  may  have  against 
any  assignor  thereof  before  suit  is  commenced  therein.  By 
this  section,  an  open  account  of  sums  of  money,  due  for 
anything  apparently  ex  contractu^  and  not  ex  delicto^  may 
be  assigned.  The  assignment  transfers  the  entire  property. 
The  assignee  may  sue  in  his  own  name.  Taking  a  simple 
case,  unembarrassed  by  circumstances,  what  forbids  the  as- 
signor being  a  witness  ?  lie  is  a  competent  one.  It  is  onl}*^ 
a  question  of  interest ;  whether  he  has  honafide^  absolutely, 
sold  tho  demand.  But  if  this  is  not  so ;  or  if  he  has  sold 
the  claim  for  a  certain  amount-,  and  is  bound  to  make  that 
amount  good  ;  or  if  there  are  set-offs ;  or  if  there  are  other 
relations  arising,  and  collateral  circumstances  affecting  the 
question,  we  will  not  undertake  to  determine,  by  anticipa- 
tion, the  cases  which  may  arise.  In  the  case  at  bar,  none  of 
these  circumstances  appear,  and  none  of  these  questions 
arise.  The  defendants  plead  a  denial  and  payment,  and  on 
Vol.  VIII.— 50 
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these  the  assignor  is  a  competent  witness. 

According  to  our  present  views,  and  as  the  case  presents 
the  witness,  he  was  competent  to  testify ;  and,  therefore,  the 
judgment  is  reversed,  and  the  cause  remanded. 


Edgab  v.  Geeee. 

Section  three  of  the  act  entitled  "an  act  relating  to  evidence,"  approved 
January  24,  1853,  adopts  the  rule  of  the  commercial  law,  in  relation  to 
the  presentment  of  bills  and  notes  for  payment,  and  repeals  the  rule  up- 
on that  subject  laid  down  by  section  957  of  ihe  Code. 

The  presentment  of  a  bill  of  exchange  or  pr(nnissory  note,  for  payment, 
before  the  last  day  of  grace,  is  premature,  the  instrument  not  being  due 
until  then. 

Where  two  statutes  upon  the  same  subject  matter  conflict,  the  one  last  en- 
acted must  have  precedence. 

An  action  on  a  promissory  note,  dated  June  16,  1857,  payable  three 
months  after  date,  against  the  makers  and  indorser.  The  petition  avers 
presentment  to  the  makers  and  demand  of  payment,  and  protest  and  no- 
tice to  the  indorser,  on  the  17th  of  September,  1857.  Demurrer  to  the 
petition,  for  the  reason  that  the  note  was  presented,  protested,  and  no- 
tice of  non-payment  given,  before  it  was  due,  which  was  sustained ; 
Ueldj  That  the  demurrer  was  properly  sustained. 

Ajppealfrom  the  Mahaska  District  Court. 
Tuesday,  June  7. 

Tbaoy  and  Stephenson  made  their  note,  dated  June 
16th,  1857,  due  in  three  months,  to  Greer,  or  order,  who, 
on  the  same  day,  assigned  the  same  to  plaintiff.  This  ac- 
tion is  brought  against  the  makers  and  indorser.  The  peti- 
tion avers  that  on  the  17th  of  September,  1857,  said  note 
was  presented  to  the  makers,  and  payment  thereof  demand- 
ed, which  was  refused  ;  and  that  the  said  note  was  then 
protested  for  non-payment,  and  on  the  same  day,  notice  of 
said  presentment  and  non-payment  given  to  said  Greer.  To 
this  petition,  there  was  a  demurrer  by  Greer,  for  the  reason 
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in  substance,  that  the  note  was  presented,  protested,  and 
notice  of  non-payment  given,  before  it  was  dae.  This  de- 
murrer was  Eustained,  and  plaintiff  appeals. 

SeeverSy  Williama  &  Seevers^  for  the  appellant. 
JI,  C.  Henderson^  for  the  appellee. 

Wright,  C.  J. — This  case  involves  the  construction  of 
section  957  of  the  Code,  and  section  3  of  chapter  108  of  the 
Laws  of  1853.  The  first  provides  that  "  three  days  grace 
are  allowed  on  bills  of  exchange,  according  to  the  custom 
of  merchants,  but  not  on  any  other  instruments,  and  a  de- 
mand at  any  time  during  the  three  days  grace,  will  be  suf- 
ficient, for  the  purpose  of  charging  the  indorser.''  The  third 
section  of  the  act  of  1862-3  is :  "  Grace  shall  be  allowed 
upon  bills  and  notes,  executed,  or  payable  within  this  state, 
according  to  the  principles  of  the  law  merchant,  and  notice 
of  non-acceptance,  or  non-payment,  or  both,  shall  be  re- 
quired according  to  the  principles  of  the  commercial  law." 

In  Good-paster  v.  Voris  et  aL^  ante  334,  it  is  held  that  the 
holder  of  a  negotiable  note,  assigned  during  the  three  days 
of  grace,  would  be  protected  against  defenses  by  the  maker, 
to  the  same  extent  as  if  assigned  before  that  time.  And  the 
general  rule  of  the  commercial  law,  is  stated  by  Mr.  Par- 
sons thus:  *' In  this  country,  all  negotiable  paper  payable 
at  a  time  certain,  is  entitled  to  grace,  which  here  means 
three  days  delay  of  payment,  unless  it  be  expressly  stated, 
and  agreed  that  there  shall  be  no  grace ;  and  a  presentment 
for  payment  before  the  last  day  of  grace,  is  premature,  the 
note  not  being  due  until  then."  Parsons  Mercantile  Law, 
106;  Mitchell  Y.  Degrand^  1  Mason,  176;  Griffith  v.  Goff^ 
12  Johnson,  423;  Miffin  v.  RolerU,  1  Esp.  R,  262;  Chitty 
onBUl8,402,410,  573. 

That  this  would  be  the  rule  in  this  state,  since  the  act  of 
1852-3,  is  admitted,  unless  the  section  of  the  Code  quoted, 
is  still  in  force,  as  to  the  time  of  demand.  The  act  of  1852-3 
placed  negotiable  promissory  notes,  upon  the  same  foot- 
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i ng  as  to  demand  and  notice,  as  bills  of  exchange  under  the 
Code.  If  it  had  stopped  here,  there  would  have  been  no 
difficulty,  for  then,  notice  at  any  time  during  the  three  days 
of  grace,  would  have  been  sufficient  to  charge  the  indorser. 
But  the  language  of  the  act  further  is,  that  "  notice  of  non- 
acceptance,  or  non-payment,  or  both,  shall  be  required  ac- 
cording to  the  principles  of  the  commercial  law."  One  rule, 
or  principle,  of  this  law,  as  we  have  seen,  is  that  a  present- 
ment for  payment  before  the  last  day  of  grace,  is  premature, 
the  note  not  being  due  until  then.  The  conclusion  follows, 
therefore,  that  the  act  of  1852-3,  adopts  the  rule  of  the 
commercial  law,  and  that  that  of  the  Code,  (section  957), 
upon  this  subject,  is  repealed.  If  the  last  act  referred  to 
notes  alone,  both  might  stand — the  Code  referring  alone  to 
bills  of  exchange.  The  principles  of  the  commercial  law 
govern,  however,  since  the  law  of  1852,  and  apply  to  both 
notes  and  bills.  The  two  laws  conflict,  and  because  of  this 
conflict,  the  last  must  have  precedence.  It  is  as  if  the  last 
law  had  read,  "demand  and  notice  after  the  three  days  of 
grace  only,  according  to  tlie  principles  of  the  commercial 
law,  will  be  sufficient  to  charge  the  indorser." 

Judgment  affirmed. 


The  State  of  Iowa  v.  Donehey. 

The  constitutionality  of  the  act  entitled  "  an  act  for  the  supprceion  o^ 
intemperance,"  approved  January  22,  1855,  affirmed. 

When  the  general  assembly  provides  that  an  act  shall  be  published  in  cer- 
tain newspapers,  and  take  effect  from  such  publication,  and  the  act  is 
published  accordingly,  it  takes  effect  from  the  time  of  such  publication  ; 
and  where  the  act  thus  published  corresponds  with  the  original  act,  on 
file  in  the  office  of  the  secretary  of  state,  it  is  to  be  deemed  in  force,  al- 
though the  act,  as  published  in  the  session  laws,  may  not  correspond 
with  it. 

The  sixth  section  of  the  act  entitled  "an  act  for  the  suppression  of  in- 
temperance," approved  January  22,  1855,  was  not  repealed  by  the  act 
supplemsntary  thereto,  approved  January  23,  1857,  and  is  stiU  in  force. 
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The  case  of  Clare  v.  The  State  of  lowa^  5  Iowa,  509,  commented  on  and  ex- 
plained. 

Appeal  from  the  Henry  District  Court. 

Tuesday,  June  7. 

Defendant  was  prosecuted  before  the  mayor  of  Mt.  Pleas- 
ant, for  sellinsr  intoxicating  liquors,  on  the  29tli  uf  July, 
1»5S.  In  the  district  court,  he  insisted,  Jirst^  that  the  act 
of  January  22, 1858,  (known  as  the  prohibitory  liquor  law), 
was  unconstitutional ;  and,  second^  that  the  sixth  section 
of  that  act,  (the  one  containing;  the  general  prohibition)  was 
repealed  by  the  act  of  January  28,  1857,  (Session  Laws  of 
1857,231).  These  points  being  ruled  against  him,  he  ad- 
mitted the  selling  as  charged,  was  convicted,  and  from  that 
conviction,  appeals  to  this  court. 

C.  Ben  Darwin^  for  the  appellant. 

S.  A.  Rice^  (Attorney  General),  for  the  state. 

Wbight,  C.  J. — The  prohibitory  act  of  1855  was  declared 
to  be  constitutional,  by  a  majority  of  this  conit,  in  the  case 
of  Santo  V.  Tlie  State^  2  Iowa,  203  ;  and  tliis  ruling  has  been 
since  followed  in  GeArick  v.  The  State^  5  Iowa,  491 ;  San- 
ders V.  The  same^  2  Iowa,  230 ;  and  Bryan  v.  same^  4  Iowa, 
349.  For  this  state,  therefore,  the  question  must  be  regard- 
ed as  settled. 

The  act  of  28th  of  January,  1858,  as  found  in  the  office 
of  the  secretary  of  state,  repeals  the  sixteenth,  but  as  pub- 
lished in  the  volume  of  session  laws,  repeals  the  sixth  sec- 
tion of  the  prohibitory  act.  The  publication  in  the  newspa- 
pers, provided  for  in  the  last  section  of  the  act,  was  correct, 
following  verhatim  the  original  law  as  filed  in  the  office  of 
the  secretary.  The  question  now  is,  whether,  as  to  this  de- 
fendant, and  other  persons  charged  with  a  violation  of  the 
prohibitory  law,  the  sixth  section  is  still  in  force,  or  whether 
it  is  repealed  by  the  act  of  1857. 
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The  constitution  in  force  when  the  act  of  1857  was  passed, 
provided  that  "  no  law  of  the  general  assembly,  of  a  public 
nature,  should  take  eifect  until  the  same  was  published  and 
circulated  in  the  several  counties  of  the  state  by  authority." 
It  was  further  provided,  that  "  if  the  general  assembly  shall 
deem  any  law  of  immediate  importance,  they  may  provid^ 
that  the  same  shall  take  effect  by  publication  in  newspapers 
in  the  state."  It  seems  that  the  general  assembly  did  deem 
the  law  of  January  28th,  1857,  of  immediate  importance, 
and  directed  that  it  should  take  effect  from  and  after  its  pub- 
lication in  certain  newspapers.  From  such  publication, 
then,  it  was  in  effect,  and,  as  we  think,  according  to  its  terms, 
as  thus  published.  Granting,  therefore,  that  the  public 
should  be  governed  by  the  language  of  the  act,  as  published 
in  the  session  laws,  rather  than  by  the  original  act  as  found 
in  the  office  of  the  secretary  of  state,  yet  we  think  the  origi- 
nal files  should  be  followed,  where,  as  in  this  case,  the  news- 
paper publication  follows  the  same. 

It  is,  perhaps,  inferrable  from  the  case  of  Clare  v.  The 
State,  5  Iowa,  509,  that  in  any  event,  the  original  act  in  the 
secretary's  office  is  the  ultimate  proof  of  the  law ;  and  that 
however  much  the  published  acts,  whether  in  authorized 
newspapers,  or  in  pamphlet  form,  might  differ  from  such 
original  tiles,  the  public  and  the  courts  must  be  governed  by 
the  files,  and  not  by  the  publications.  It  was  not  necessary, 
nor  is  it  intended,  by  the  writer  of  this  opinion,  at  least,  to 
go  to  that  extent.  It  was  not  necessary,  from  the  fact  that 
the  offense  was  charged  to  have  been  committed  after  the 
publication  in  the  newspapers,  and  before  the  publication  in 
pamphlet  form.  At  the  time  of  the  commission  of  the  of- 
fense, therefore,  the  only  publication  made  was  in  the  news- 
paper ;  and  it  would  make  no  difference  to  him  that  a  mis- 
take was  made  in  a  subsequent  publication.  Nor  is  it  ne- 
cessary in  this  case,  to  go  further  than  to  hold,  that  the  au- 
thorized publication  in  the  newspapers  being  made,  and 
being  found  to  agree  with  the  original  act,  we  will  resort  to 
these  as  the  better  evidence  of  the  true  meaning  of  the  law. 
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What  would  be  the  rule,  if  no  publication  by  newspaper  had 
been  provided  for,  or  if  both  publications  had  differed  from 
the  original  files,  we  need  not  now  determine. 

Judgment  affirmed. 


The  State  of  Iowa  v.  Moran. 

Where  a  defendant  in  a  criminal  case  before  a  justice  of  the  peace,  ap- 
peals from  the  judgment  of  the  justice  to  the  district  court,  he  should 
give  the  district  attorney  notice  of  the  appeal  ten  days  before  the  next 
term  of  the  district  court;  and  upon  his  failure  to  do  so,  the  appeal  may 
properly  be  dismissed. 

Appeal  from  the  Linn  District  Court. 

Tuesday,  June  7. 

Larceny.  Defendant  was  tried  and  convicted  before  a 
justice  of  the  peace,  in  February,  1859.  At  the  time  of  the 
rendition  of  the  judgment,  he  gave  notice  of  appeal  to  the 
district  court  No  notice  of  appeal  was  given  to  the  attor- 
ney for  the  state.  At  the  March  term,  1859,  of  the  district 
court,  the  district  attorney  moved  to  dismiss  the  apj)eal,  for 
want  of  such  notice.  This  motion  was  sustained,  and  from 
this  order  defendant  appeals. 

Preston  &  Thompson^  for  the  appellant. 

S.  A.  Bice^  (Attorney  General),  for  the  state. 

Wright,  C.  J. — So  far  as  material  to  the  present  inquiry, 
the  act  of  January  28,  1857,  (Laws  of  1857,  303),  gives  a 
defendant,  convicted  of  a  criminal  offense  before  a  justice 
of  the  peace,  the  right  to  appeal  to  the  district  court,  by  pur- 
suing the  following  course :    First    He  must  give  notice 
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of  sucli  appeal,  at  the  time  of  the  rendition  of  the  judgment 
Second.  He  must  give  notice  of  such  appeal  to  the  prose- 
cuting attorney  of  the  county,  ten  days  before  the  next  term 
of  tlie  district  court  The  appeal  may,  on  motion,  be  dis- 
missed for  a  failure  to  give  this  last  notice. 

The  constitution  of  1846,  provided  for  the  election  of  a 
prosecuting  attorney  in  each  county.  The  present  constitu- 
tion provides  for  a  district  attomey,  in  each  judicial  district 
Chapter  102,  Laws  of  1858,  201,  provides  for  the  election  of 
these  district  attorneys,  presents  their  duties,  and  fixes  their 
compensation.  By  the  3d  section,  he  is  required  to  appear 
for  the  state,  and  the  several  counties  composing  Iiis  district, 
in  all  matters  in  which  the  state,  or  any  such  county,  may  be 
a  party  or  interested,  in  the  district  courts  of  said  district. 

The  question  made  in  this  case  is,  whether  the  defendant 
should  have  gi^^en  the  district  attorney  notice  of  appeal,  ten 
days  before  the  term  of  tlie  district  court ;  and  whether,  for 
such  failure,  the  appeal  was  properly  dismissed. 

The  district  attorneys,  in  the  several  districts,  were  elected 
in  October,  1858,  and  entered  upon  the  discharge  of  their 
duties  on  the  first  day  of  January,  1859,  and  after  their 
election,  and  lefore  said  1st  of  January,  the  county  prose- 
cutors were  required  to  appear  and  prosecute,  on  the  part  of 
the  state,  in  the  district  courts.  Section  8,  chapter  102, 
Laws  of  1858. 

Our  conclusion  is,  that  the  office  of  county  prosecutor  was 
designed  to  be  abolished  by  the  new  constitution ;  and  that, 
since  the  first  of  January,  1859,  all  of  the  duties  of  that  of- 
fice devolved  upon  the  district  attorneys  of  the  several  dis- 
tricts. As  the  county  prosecutors  were  entitled  to  notice  of 
appeal,  by  the  provisions  of  the  act  of  January  28, 1857,  so 
are  the  district  attorneys.  It  is  true,  as  suggested  by  coun- 
sel, that  these  attorneys  are  required  to  appear  for  the  state, 
in  cases  pending  in  the  district  court ;  but  this  means,  of 
course,  in  cases  pending  there  in  a  proper,  or  in  a  manner, 
provided  by  law.  County  prosecutors  were  required  to  do 
the  same  thing ;  but  they  were  entitled  to  notice,  in  cases 
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of  appeal  from  a  justice  of  the  peace.  To  hold  that  the  of- 
ficer prosecuting  for  tlie  state — the  only  one  known  to  the 
law — is  not  entitled  to  notice — that  the  law  does  not  con- 
template it — would  certainly  be  anomalous.  In  every  other 
case  of  appeal — whether  from  the  inferior  courts  to  the  dis- 
trict court,  or  from  the  latter  to  this — the  appellee  or  defend- 
ant in  error,  is  entitled  to  notice ;  and  we  cannot  believe 
that  by  changing  the  officer  whose  duty  it  is  to  prosecute  for 
the  state,  it  was  intended  to  dispense  with  a  notice  expressly 
required. 

Judgment  affirmed. 


The  State  of  Iowa  v.  Clinch. 

To  render  a  defendant  liable  under  section  2*709  of  the  Code,  for  lewdness, 
the  indictment  should  charge  that  the  parties  were  not  married  to  each 
other. 

Appeal  from  ike  Benton  District  Court 

Tuesday,  June  7. 

Indictment  for  Lewdness.  The  indictment  charges 
that  the  defendant,  on  the  first  day  of  August,  1858,  at, 
4&c.,  did  lewdly  and  lasciviously  associate  and  cohabit  with 
one  Elizabeth  Matthews.  A  demurrer  to  the  indictment, 
and  a  motion  in  arrest  of  jr.dgraent,  were  overruled,  and 
judgment  rendered  against  the  defendant,  from  which  he 
appeals. 

/.  M.  Preston^  for  the  appellant. 

S.  A.  Eice^  Attorney  General,  for  the  State. 

Stockton,  J. — ^The  indictment  in  this  case  was  material- 
ly defective,  and  the  demurrer  thereto  should  have  been 
sustained.    To  render  the  defendant  liable  under  section 
Vol.  VIII.— 51 
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2709  of  the  Code,  for  lewdly  and  lasciviously  cohabiting 
with  the  said  Elizabeth  Matthews,  the  indictment  should 
have  charged  that  the  parties  were  not  married  to  each 
other. 

Judgment  reversed. 


Pknse  v.  Hixox.^ 

8  4/(S^  At  no  time  during  our  existence  as  a  territory,  was  dower  changed  from 

™ what  it  was  under  the  organic  acts  of  Wisconsin  and  Iowa,  or  diflFerent 

from  what  it  was  at  common  law. 

Independent  of  a  statute  declaring  that  it  might  be  thus  extinguished,  a 
sale  on  execution,  or  other  judicial  sale,  under  a  judgment  a^inst  the 
husband,  would  not  bar  the  wife's  right  of  dower. 

DowsB.  The  husband  was  seized  of  the  lands  in  controversy  after,  and 
during,  his  marriage  with  plaintiff.  In  1841,  judgment  was  recovered 
against  him,  under  which,  in  1844,  the  lands  were  sold  to  the  person  un- 
der whom  defendant  claims.  The  husband  died  in  1856,  and  the  wife 
never  relinquished  by  any  act  of  her's,  her  right  of  dower ;  Hfld,  That 
the  wife  was  entitled  to  dower  in  the  premises. 

Appeal  from  the  DesMoines  District  Court. 

Tuesday,  June  7. 

Plaintiff  seeks  to  recover  her  dower  in  certain  lands,  as 
the  widow  of  William  Pense.  To  the  defendant's  answer, 
there  was  a  demurrer,  which  was  sustained,  and  from  this 
order  he  appeals.  The  material  facts  appear  in  the  opinion 
of  the  court. 

Brovming  dk  Tracy^  tor  tlie  appellant. 
C.  Ben  Darwin^  for  the  appellee. 

Wbioht,  0.  J. — The  only  question  in  this  case  is,  whether 
plaintiff  is  entitled  to  dower  upon  the  following  state  of  facts : 
The  husband  was  seized  of  the  lands  in  controversy  after  and 
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during  Lis  marriage  with  plaintiff.  In  1843,  a  judgment  was 
recovered  against  him,  in  the  Des  Moines  district  court,  un- 
der which,  in  1844,  the  lands  were  sold  to  the  person  under 
whom  defendant  claims.  The  husband  died  in  1856,  and 
the  plaintiff  never  relinquished,  by  any  act  of  hers,  her 
right  to  dower. 

By  the  act  of  January  25,  1839,  484,  section  41,  the  dow- 
er of  the  wife  in  the  real  property  of  the  husband,  consist- 
ed in  a  life  estate  of  one-third.  Chapter  21  of  the  Laws  of 
1845,  section  6,  provides  that  dower  shall  be,  and  remain,  as 
at  common  law.  The  Code,  (section  1294),  gave  her  one- 
third  in  value  in  fee  simple,  of  all  real  estate  "which  has  not 
been  sold  on  execution,  or  other  judicial  sale,  and  to  which 
the  wife  has  made  no  relinquishment  of  her  rights."  This 
section  was  repealed  in  1853,  (Laws  of  1853,  ch.  61,  97), 
and  the  dower  of  the  wife  fixed  as  at  common  law.  After 
the  repeal  of  the  law  of  1839,  by  the  acts  of  1842-3,  (Re- 
vised Laws  of  1843),  there  was  no  statute  in  this  Territory 
defining  dower,  until  that  of  June  10th,  1845,  above  cited. 

There  was,  therefore,  no  statute  upon  the  subject,  at  the 
time  of  the  sale  by  the  sheriff  in  1844,  of  the  lands  in  which 
the  plaintiff  now  claims  dower.  The  ordinance  of  1787, 
secured  to  the  widow  of  the  intestate,  one-third  part  of  the 
real  estate  for  life,  w^hich  was  to  remain  in  force  until  alter- 
ed by  the  legislature  of  the  district.  This  provision  exten- 
ded to  tlie  territory  of  Wisconsin,  (Organic  Law  of  Wiscon- 
sin, section  12 ;  Code,  622),  and  was  in  like  manner  secur- 
ed to  the  inhabitants  of  this  territory.  (Organic  Laws,  sec- 
tion 12 ;  Code,  630).  At  no  time  during  our  existence  as  a 
territory,  was  dower  changed  from  what  it  was  by  the  ordi- 
nances cited,  or  different  from  what  it  was  at  common  law. 

There  never  has  been  a  statute,  (except  the  Code,  section 
1294),  either  in  the  territory  or  state,  which  provided  that 
tlie  wife  should  not  have  dower,  in  lands  which  had  been 
sold  on  execution,  or  other  judicial  sale.    And  this  section, 

as  we  have  seen,  was  repealed  by  the  act  of ,  1853. 

Thus,  it  is  seen,  that  at  the  time  of  the  sale  by  the  sheriff, 
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and  at  the  husband's  death,  the  dower  of  the  wife  was  one- 
third  part  of  the  real  estate  for  life,  or  limited  as  at  common 
law ;  and  that  at  neither  date,  was  there  a  provision  that  it 
could  be  extinguished  by  a  sale  under  execution  against  the 
husband.  Independent  of  a  statute  declaring  that  it  might 
be  thus  extinguished,  would  such  a  sale  bar  dower?  That 
it  would  not,  we  think  is  very  clear  from  the  authorities.  1 
Oilman,  508 ;  1  Paige,  635 ;  O'Ferrall  v.  Simploi,  4  Iowa, 
381. 

Judgment  affirmed. 


Crocker  v.  Robertson. 

Where  a  mortgage  contains  a  power  of  sale,  constituting  and  appointing 
the  mortgagee  the  trustee,  and  provides  for  the  notice  that  is  to  be  giv- 
en— the  place  of  sale — and  all  the  steps  that  are  to  be  taken  in  conduct- 
ing the  sale  and  making  title  to  the  purchaser,  the  mortgagee  may  sell, 
by  giving-  notice  in  accordance  with  the  terms  of  the  instrument,  and 
thus  foreclose,  without  proceeding  by  civil  action  in  the  district  court. 

Where  it  is  sought  to  enjoin  the  foreclosure  of  a  mortgage,  without  pro- 
ceeding by  civil  action  in  the  district  court,  on  the  ground  that  the 
mortgage  was  executed  to  secure  the  payment  of  the  purchase  money 
of  the  said  premises — that  the  covenants  of  the  deed  were  broken — and 
that  the  vendor  had  no  title  to  the  land — the  bill,  in  order  to  sustain  an 
iig unction,  should  allege  either  fraud  or  mistake,  or  show  that  Uie  com- 
plainant would  sustain  irreparable  injury,  by  being  turned  over  to  his 
legal  remedy  upon  the  covenants  in  the  deed. 

It  is  no  ground  for  an  injunction,  to  restrain  the  foreclosure  of  a  mortgage 
without  action,  that  the  mortgage  was  executed  to  8ecui*e  the  unpaid 
purchase  money  of  the  premises,  and  that  the  mortgagee,  when  he  con- 
veyed the  premises  to  the  mortgagor,  had  no  title  to  the  land. 

A  mortgagor  of  real  estate,  cannot  enjoin  the  foreclosure  of  a  mortgage, 
executed  to  secure  the  unpaid  purchase  money  of  the  premises,  on  ac- 
count of  defects  in  the  title  with  which  he  was  cognizant  when  he  re- 
ceived the  deed. 

Appeal  from  the  Polk  District  Court 
Tuesday,  June  7. 
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Thb  defendant  was  proceeding  to  foreclose  a  mortage, 
by  ^*  notice  and  sale,"  when  the  plaintiffs  transferred  the 
entire  proceedings  to  the  district  court,  and  obtained  an  in- 
junction, as  contemplated  by  section  2082  of  the  Code.  At 
the  next  term,  this  injunction  was,  on  motion  of  defendant, 
dissolved,  and  from  this  order  plaintiffs  a])peal. 

J.  M,  EUwood^  and  Cole  cjfe  Jeweit^  for  the  appellants. 

J.  A.  KoMon  cfe  Withrow^  for  tlie  appellee.  % 

Wright,  C.  J. — The  grounds  for  affirming  this  judgment, 
arc  abundant  and  conclusive.  We  sliall  confine  our  exami- 
nation to  the  more  prominent  ones,  and  can  best  present 
our  views  on  these,  by  considering  tliose  urged  by  plaintiffs 
to  the  defendant's  right  to  foreclose. 

And  first,  and  principally,  it  is  objected  that  the  instru- 
ment which  defendant  was  proceeding  to  foreclose,  is  a 
mortgage,  and  not  a  deed  of  trust,  and  that  since  the  taking 
efifect  of  the  act  of  February  25, 1858,  it  could  only  before- 
closed  by  civil  action  in  the  district  court.  The  instniment 
contains  a  power  of  sale,  constituting  and  appointing  the 
mortgagee  the  trustee,  and  points  out  definitely  and  mi- 
nutely the  notice  that  is  to  be  given,  the  place  of  sale,  and 
all  the  steps  that  are  to  be  taken  in  conducting  the  same, 
and  making  title  to  the  purchaser.  The  instrument  is,  there- 
fore, in  this  respect,  precisely  similar  to  those  in  the  cases  of 
Fanning  v.  Kerr^  7  Iowa,  450,  and  Collins  v.  Uopkhis^  7  lb., 
463,in  both  of  which  it  was  decided,that  the  mortgasjee  nn'ght 
sell  by  giving  notice  in  accordance  with  the  terms  of  the  in- 
strument, and  thus  foreclose,  without  proceeding  by  civil 
action  in  the  district  court.  These  cases  must,  therefore,  be 
regarded  as  decisive  of  this  question. 

The  land  mortgaged,  and  which  was  about  to  be  sold, 
was  conveyed  by  defendant  to  Crocker,  and  this  mortgage 
executed  to  secure  the  unpaid  purchase  money.  It  is  ob- 
jected now,  that  defendant  had  no  title  to  the  land — that  the 
covenants  of  his  deed  are  broken,  and,  therefore,  he  liad  no 
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right  to  proceed  with  the  foreclosure  of  this  mortgage.    To 
this  position,  it  is  well  answered : 

First  That  there  is  no  such  showing  in  the  bill,  of  either 
fraud  or  mistake,  and  no  such  showing  that  the  plaintiffs 
would  sustain  an  irreparable  injury  by  being  turned  over  to 
their  legal  remedy,  upon  the  covenants  claimed  to  be  bro- 
ken, as  to  justify  the  interference  of  a  court  of  equity  by  in- 
junction. Second.  It  is  fully  shown  that  Crocker  was  well 
aware  of  the  actual  condition  of  the  title  of  which  he  now 
complains,  at  the  time  he  took  the  deed,  and  that  there  has 
been  no  change  of  parties  or  facts  since  that  time.  Third. 
Granting  the  alleged  defects  to  exist,  plaintiffs  are  in  no 
condition  to  complain.  At  most,  defendant  is  only  proceed- 
ing, according  to  the  plaintiff's  own  showing,  to  sell  prop- 
erty to  which  they  have  no  title.  Under  such  circumstan- 
ces, it  does  not  readily  appear  how  they  cbuld  be  prejudiced, 
and,  least  of  all,  sustain  such  irreparable  injui'y  as  would 
entitle  them  to  an  injunction. 

Judgment  a&med. 


Marion  County  v.  Stanfield  et  al. 

A  notice  of  appeal  fVom  the  district  to  the  snpreme  court,  cannot  be  served, 
and  the  proof  thereof  made  hy  affidavit,  by  the  party  appealing. 

The  Code  does  not  authorize  such  a  mode  of  service  of  the  notice  of  ap- 
peal. 

Appeal  from  the  Marion  District  Court 
Tuesday,  June  7. 

Action  on  an  oflBcial  bond,  in  which  judgment  was  ren- 
dered against  the  principal  and  his  sureties.  A  notice  of 
appeal  was  served  on  the  county  judge,  by  one  of  the  ap- 
pellants, who  makes  affidavit  to  the  return.     The  appellee 
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moved  to  dismiss  the  appeal,  for  the  following  reasons:  1. 
No  notice  of  appeal  was  ever  served  upon  the  appellee,  or 
upon  the  clerk  of  the  district  court ;  2.  The  notice  of  ap- 
peal was  served  by  R.  S.  Hanks,  one  of  the  defendants. 

J.  E.  Nedly  for  the  motion. 

Z.  D,  IngersoU^  contra. 

Wright,  C.  J. — An  affidavit  of  one  of  the  defendants  and 
appellants,  accompanies  the  notice  of  appeal  to  tlie  clerk  and 
appellee,  to  the  effect  that  he  served  the  same  by  reading, 
Ac.,  on  a  day  named.  It  is  objected,  and  we  think  properly, 
that  such  notice  cannot  be  served,  and  the  proof  thereof  made 
by  the  party  appealing.  Appellants  do  not  claim  that  such 
service  would  be  good,  independent  of  the  Code.  That  it 
18  not  authorized  by  anything  found  therein,  is  evident,  as 
we  think,  from  the  following  sections:  1732,  2428,  1974, 

2493  to  2499  inclusive. 

Appeal  dismissed. 


The  State  of  Iowa  v.  Wilson. 

The  fact  that  a  person  called  as  a  petit  juror,  on  the  trial  of  an  indictment, 
in  which  the  defendant  is  charged  with  stealing  a  horse,  was  a  member 
of '^  an  association  or  organized  company,  for  the  prosecution  of  persons 
generally,  arrested  for  horse  stealing,"  will  not  disqualify  the  juror. 

Where  on  the  trial  of  an  indictment,  in  which  the  defendant  was  charged 
with  stealing  a  horse,  the  defendant  propounded  to  a  petit  juror  an  in- 
terrogatory as  follows :  "  Do  you  belong  to  any  association  or  organized 
company  in  this  county,  for  the  prosecution  of  persons  generally,  arres- 
ted for  horse  stealing?"  which  being  objected  to,  was  asked  as  follows  : 
Do  you  belong  to  any  association  existing  in  this  county,  to  prosecute 
this,  (and  other  cases),  on  charge  of  horse-stealing?  which  was  also 
objected  to ;  and  where  the  court  sustained  the  objection,  but  allowed 
the  juror  to  be  interrogated  in  the  following  form :  Are  you  a  member 
of  any  organization  existing  in  this  county,  or  elsewhere,  engaged  in 
prosecuting  this  case  ]  Held^  1.  That  the  court  did  not  err  in  sustaining 
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the  objections  to  the  interrogatories  of  the  defendant;  2.  That  the  shape 
in  which  the  questions  should  be  put  to  the  juror,  was  a  matter  within 
the  discretion  of  the  court,  and  tliat  the  discretion  had  not  been  improp- 
erly exercised. 

Where  on  the  trial  of  a  party  cliarpjed  witli  stealinjif  a  horse,  a  witness 
states  that  lie  is  possessed  of  the  signs  and  tokens  by  whicli  horse- 
thieves  arc  known  and  recognized  by  each  other,  it  is  not  error  for  the 
court  to  refuse  to  compel  the  witness  to  disclose  the  said  signs  and  to- 
kens. 

Where  a  party  moves  to  rule  outtcstimony,  the  ground  of  objection  to  the 
evidence  should  be  distinctly  stated  ;  and  the  fact  thai  it  was  not  stated, 
is  a  sufllcicnt  reason  for  overruling  the  motion. 

Whereon  the  trial  of  an  indictment,  the  defendant  asked  the  court  to  in- 
struct the  jury  as  follows :  "  That  verbal  confessions  of  guilt  are  to 
be  received  from  a  single  witness  with  caution ;"  which  the  court  refus- 
to  give  as  asked,  but  gave  in  the  following  shape  :  "  That  verbal  confes- 
sions of  guilt,  uncorroborated  by  cirmcustances,  are  to  be  received  with 
great  caution;"  and  where  the  defendant  furtlier  asked  the  court  to  in- 
truct :  **  That  extra-judicial  confessions — that  is,  confessions  made  out 
of  court — when  testified  to  by  but  a  single  witness,  and  where  the  prop- 
erty is  not  traced  to  the  possession  of  the  accused,  are  not  nlone  suf- 
ficient to  convict ;"  which  the  court  modified,  so  as  to  make  it  read  as 
follows :  "  That  extra-judicial  confessions,  when  testified  to  by  but  one 
witness,  uncorroborated  by  circumstances,"  &c.;  lleld^  That  the  modifi- 
cations or  ihe  court  did  not  essentially  vary  the  principle  embodied  in 
the  instructions. 

Appeal  from  the  Des  Moines  District  Court. 

"Wednesday,  June  8. 

Indictment  for  larceny,  in  stealing  a  horse.  While  the 
jury  were  being  impanneled,  the  defendant  propounded  to 
one  of  the  jurors,  the  following  interrogatory :  Do  you  be* 
long  to  any  association,  or  organized  company,  in  this  coun- 
ty, for  the  prosecution  of  persons  generally,  arrested  for 
horse  stealing  ?  which  being  objected  to,  the  objection  was 
sustained  by  the  court.  The  defendant  then  asked  the  juror: 
Do  you  belong  to  any  association  existing  in  this  county,  to 
prosecute  this  (and  other  cases)  on  charge  of  horse  stealing? 
To  tliis  question,  the  court  also  sustained  an  objection,  and 
decided  that  the  question  might  be  put  in  this  form  :  Are 
you  a  member  of  any  organization  existing  in  this  county, 
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or  elsewhere,  engaged  in  prosecuting  this  case  ?  To  this 
roling  of  the  court,  the  defendant  excepted.  The  defend- 
ant also  asked  another  juror  the  following  question  :  Does 
your  mind  feel  as  free  and  independent  to  decide  as  a  juror 
in  this  case,  as  it  would,  if  there  was  no  excitement,  or  out- 
side influences  in  reference  to  this  case  ?  The  state  having 
objected  to  this  question,  the  same  was  sustained  by  the 
court. 

On  the  trial,  the  state  called  one  Miller  as  a  witness,  who 
testified,  among  other  things,  that  he  possessed  the  signs 
and  tokens  by  which  horse  thieves  are  known  to  each  other ; 
that  by  means  of  these  signs,  he  acquired  the  confidence  of 
the  defendant ;  and  that  in  a  conversation  with  him,  the  de- 
fendant confessed  to  him  the  larceny  of  the  horses,  for  which 
he  was  then  on  trial.  Upon  cross-examination,  the  witness 
was  asked  to  state  what  those  signs  were,  which  he  declined 
to  state,  and  the  court  decided  that  the  witness  might  an- 
swer or  not,  as  he  pleased. 

A  witness  called  upon  the  part  of  the  state,  testified  that  the 
general  character  of  Miller,  for  truth  and  veracity,  was  good ; 
and  upon  cross-examination,  stated  tliat  the  only  grounds  he 
had  for  testifying  that  Miller's  character  was  good,  was  that 
a  majority  of  the  people  he  had  heard  talk  on  that  subject, 
spoke  in  favor  of  his  character  being  good.  The  defendant 
then  moved  to  rule  out  this  testimony.  The  court  overruled 
the  motion,  and  allowed  the  evidence  to  go  to  the  jury. 

Aft^r  the  evidence  was  closed,  the  defendant  asked  the 
court  to  instruct  the  jury  as  follows :  "  That  verbal  confes- 
sions of  guilt,  are  to  be  received  from  a  single  witness 
with  caution,  because  such  evidence  is  not  in  the  ordinary 
course  of  things,  to  be  disproved  by  that  sort  of  negative  ev- 
idence by  which  the  proof  of  business  facts  may  be  confront- 
ed." This  instruction  the  court  refused  to  give  as  asked, 
but  gave  it  as  follows :  "  That  verbal  confessions  of  guilt,  un- 
corroborated by  circumstances,  are  to  be  received  with  great 
caution."    The  court  was  then  further  asked  to  instruct : 

"That  extra-iudicial  confessions,  that  is,  confessions  made 
V0L.VIII.— 52 
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out  of  court,  when  testified  to  but  by  one  witness,  and  when 
the  property  is  not  traced  to  the  possession  of  the  accused, 
are  not  alone  sufficient  to  convict,"  which  was  also  refused 
as  asked,  but  given  by  the  court  in  the  following  form : 
"That  extra-judicial. confessions,  when  testified  to  by  but 
one  witness,  uncorroborated  by  circumstances^'^  &c. 

The  jury  found  the  defendant  guilty.  The  defendant 
moved  in  arrest  of  judgment,  and  for  a  new  trial,  which 
being  overruled,  he  was  sentenced  to  the  penitentiai'y  for 
two  years,  from  which  judgment  he  appeals. 

David  lioreTy  for  the  appellant,  in  support  of  the  various 
errors  assigned,  cited  State  v.  Godfrey^  Brayt.,  170 ;  The 
People  V.  Bodine^  1  Denio,  305 ;  Commonwealth  v.  £agan^ 
4  Gray.,  18 ;  McCarty  v.  The  State,  26  Miss.,  299 ;  U.  S. 
V.  Ilanway,  2  Wallace  C.  C,  139;  The  U.  S.  v.  Wilson  di 
Porter,  1  Bald.  C.  C,  84 ;  1  Greenl.  Ev.,  233 ;  Pex  v. 
Stokes,  1  Law.  Reg.,  435  ;  Smith  v.  Bonham,  3  Summ.,  438. 

S,  A.  Rice,  (Attorney  General,)  for  the  state,  cited  Whart. 
Crim.  Law,  (3d  ed.),  852 ;  State  v.  Beyiton,  2  Dev.  &  Bat., 
196 ;  Williams  v.  The  State,  3  Kelley,  453 ;  The  People  v 
Horton,  3  Wend.,  9  ;  Cleave's  Case,  8  Gratt,  606 ;  Com.  v. 
Webstsr,  5  Cush.,  295  ;  1  California,  379;  Code,  sec.  2986; 
1  GreenU  Ev.,  sec.  431 ;  1  Starkie,  182. 

Stockton,  J. — If  the  court  had  allowed  the  question  to 
be  asked,  as  propounded  by  the  defendant,  and  the  juror 
had  answered,  that  he  was  a  member  of  "an  association, 
or  organized  company,  for  the  prosecution  of  persons  gen- 
erally, arrested  for  horse-stealing,"  such  fact,  if  shown, 
would  not  have  disqualified  the  juror,  and  is  not  one  of  the 
causes  for  which  a  challenge  for  implied  bias,  is  allowed  by 
the  statute.  Code,  sec.  2986. 
It  is  claimed  for  defendant,  however,  that  the  answer  to  the 
question,  if  allowed  by  tlie  court,  might  have  determined  the 
mind  of  the  defendant,  as  to  the  exercise  of  his  right  of 
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peremptory  challenge.  In  this  latter  view  of  the  subject, 
we  think,  the  shape  in  which  the  questions  should  be  put 
to  the  juror,  was  a  matter  within  the  discretion  of  the  court. 
In  this  instance,  the  court  ruled  that  the  witness  might  be  ask- 
ed, "whether  he  was  a  member  of  any  organization  existing 
in  the  county,  or  elsewhere,  engaged  in  prosecuting  the  pres- 
ent CAUse."  We  think  there  was  no  improper  exercise  of  the 
discretion  of  the  court,  and  no  prejudice  has  resulted  to  the 
defendant,  from  the  change  iu  the  form  of  the  question 
made  by  the  court. 

A  witness  for  the  prosecution,  testified  that  he  was  po- 
sessed  of  the  signs  and  tokens  by  which  horse-thieves  are 
known  and  recognized  by  each  other ;  and  that  by  means  of 
such  signs,  he  acquired  the  confidence  of  tlie  defendant, 
who,  in  a  conversation  with  the  witness,  confessed  to  him 
the  larceny  of  the  horses  for  which  defendant  was  then  on 
his  trial.  On  cross-examination,  the  witness  was  asked  by 
the  defendant,  what  the  signs  were,  and  he  declined  to  an- 
swer. The  court  ruled  that  the  witness  might  answer  or 
not,  as  he  pleased,  and  refused  to  compel  him  to  make 
known  the  said  signs.  In  this  ruling  of  the  court,  we  think, 
there  was  no  error. 

A  witness  called  for  the  state,  testified  that  the  general 
character  of  William  H.  Miller  for  truth  and  veracity,  was 
good.  On  cross-examination,  the  witness  stated,  "that  the 
only  grounds  on  which  he  testified  that  Miller's  character 
was  good,  was  that  a  majority  of  the  people  he  had  heard 
speak  on  the  subject,  spoke  in  favor  of  his  character  being 
good."  The  defendant  thereupon  moved  the  court  to  rule 
out  the  testimony  of  the  witness.  The  court  refused  the 
motion. 

The  objection  to  the  testimony  was  not  stated.  All  that 
appears  by  the  record,  is  the  motion  to  rule  out  the  testimo- 
ny, the  refusal  of  the  court,  and  the  exception  of  the  de- 
fendant. The  ground  of  the  objection  should  have  been 
distinctly  stated ;  and  the  fact  that  it  was  not  so  stated,  was 
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a  sufficient  reason  for  overruling  the  motion.  Danfortli^ 
Davis  dk  Co.  v.  Carter  and  May^  1  Iowa,  552  ;  Patterson  v. 
Stiles^  6  Iowa,  54. 

The  court  was  asked  to  instruct  the  jury,  that  "  verbal 
confessions  of  guilt  are  to  be  received  with  great  caution." 
The  court  refused  to  give  the  instruction  as  asked,  but  gave 
the  same  in  the  following  fonn :  "  Verbal  confessions  of 
guilt,  uncorroborated  by  circumstances,  are  to  be  received 
with  great  caution."  The  court  was  further  asked  to  in- 
struct the  jury,  that  "  extra-judicial  confessions — that  is, 
confessions  made  out  of  court — when  testified  to  by  but 
one  witness,  and  where  the  property  is  not  traced  to  the 
possession  of  the  accused,  are  not  alone  sufficient  to  convict." 
This  instruction  was  modified  by  the  court,  in  the  same 
manner  as  the  preceding  one,  so  as  to  read :  "  Extra-judi- 
cial confessions,  when  testified  to  by  but  one  witness, 
uncorroborated  by  circumstances,  &c.,"  and  in  the  latter 
form  was  given  to  the  jury.  The  defendant  excepted  to 
the  modifications  made  by  the  court,  and  now  assigns  for 
error  the  refusal  of  the  court  to  give  the  instructions  as 
asked  by  him. 

We  are  unable  to  perceive  that  the  modification  made  by 
the  court,  essentially  varied  the  principle  embodied  in  tlio 
instruction.  The  addition  made  by  the  court  was,  perhaps, 
rendered  necessaiy  by  the  circumstances  of  the  present 
case,  and  it  is  not  made  to  appear  that  any  prejudice  has  re- 
sulted therefrom  to  the  defendant. 

Other  errors  are  assigned,  which  it  will  not  be  necessary 
for  us  to  notice  in  this  opinion.  No  such  error  has  been 
shown  in  the  proceedings  of  the  court,  as  to  call  for  a  rever- 
sal of  the  judgment. 

Judgment  afllrmed. 
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8    413 
It  is  the  intent  with  which  the  ii^urj  is  inflicfed,  or  attempted,  that  con-      [f^  ^; 


companied. 
Where  under  an  indictment  for  an  assault  with  intent  to  commit  a  great 
bodily  injury,  it  appeared  that  the  defendant  was  in  a  store-room,  and 
while  there,  some  words  passed  between  him  and  .  one  0. — the 
person  assaulted — that  defendant  slid  off  the  counter,  with  a  bowie- 
knife  in  bis  right  hand,  and  threatened  0.  with  violence,  when  he  was 
caught  and  held  for  some  time  ;  that  0.  run,  and  was  soon  followed  by 
the  prisoner,  with  the  knife  in  his  hand ;  that  he  was  caught  while  in 
pursuit ;  that  while  in  the  house,  he  was  not  within  ten  feet,  and  when 
out  of  the  house,  not  within  fifty  feet  of  said  C;  that  he  did  not  at- 
tempt to  throw  the  knife,  but  had  to  be  held,  in  order  to  prevent  his  fol- 
lowing up  more  closely  said  0.;  and  that  he  was  very  angry  j  and  where 
the  court  instructed  the  jury  as  follows :  1.  That  if  the  defendant  had  a 
bowie-knife  in  his  hand  of  sufficient  capacity  to  inflict  a  great  bodily 
injury  upon  0.,  and  was  only  prevented  from  inflicting  a  great  bodily 
iigury  upon  him,  by  others,  then  he  is  guilty  ,*  2.  That  if  he  had  the  in- 
tent, and  means  to  inflict  the  offense  charged,  and  was  only  prevented 
from  inflicting  the  same,  by  others,  the  distance  of  defendant  from  0., 
is  not  material;  3.  That  if  the  jury  should  be  of  opinion,  from  the  evi- 
dence, that  defendant  had  the  means  and  ability,  to  inflict  a  great  bodi- 
ly iigury  upon  0.,  and  find  the  defendant  intended,  and  endeavored  to 
inflict  such  injury,  and  would  have  done  so,  had  he  not  been  arrested 
and  prevented  by  the  interference  of  others,  it  will  be  their  duty  to  find 
against  the  defendant ;  Held,  That  the  instructions  were  correct. 

Appeal  from  the  Lee  District  Court. 
Wednesday,  June  8. 

The  defendant  was  indicted,  tried,  and  convicted  for  an 
assanlt,  with  intent  to  inflict  great  bodily  injury.  The  tes- 
timony tended  to  show,  that  defendant  was  in  a  store-room, 
and  while  there,  some  words  passed  between  him  and  Owen, 
the  person  assaulted ;  that  defendant  slid  off  the  coun- 
ter, with  a  bowie  knife  in  his  right  hand,  and  threatened 


8     41! 


stitutes  the  offense  of  an  assault,  with  intent  to  commit  a  great  bodily 

injury ;  and  when  the  intent  is  shown,  that  which  would  be  an  asaault,     188     ^1 

unaccompanied  with  the  felonious  intent,  will  be  such  when  thus  ac-     
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Owen  with  violence,  when  he  was  caught  and  held  for  some 
time ;  that  Owen  r(Hn,  and  was  soon  followed  by  the  pris- 
oner, with  said  knife  in  his  hand ;  that  he  was  caught  while 
thus  in  pursuit ;  that  while  in  the  hou6e,  he  was  not  within 
ten  feet,  and  when  out  of  the  house,  not  within  fifty  feet  of 
said  Owen ;  that  he  did  not  attempt  to  throw  the  knife,  but 
had  to  be  held,  in  order  to  prevent  his  following  up  more 
closely  said  Owen ;  and  that  he  was  very  angry. 

The  court  refused  the  following  instruction,  asked  by  the 
prisoner :  If  the  defendant  was  not,  at  any  time,  within 
ten  feet  of  William  Owen,  and  could  not  have  struck  him 
with  the  knife  at  that  distance,  if  he  had  attempted  it,  he  is 
not  guilty  as  charged. 

At  the  request  of  the  state,  the  court  gave  the  following 
instructions.  1.  If  the  defendant  had  a  bowie-knife  in  his 
hand,  of  sufficient  capacity  to  inflict  a  great  bodily  injury 
upon  Owen,  and  was  only  prevented  from  inflicting  a  great 
bodily  injury  upon  him  by  others,  then  he  is  guilty.  2.  If 
he  had  the  intent  and  means  to  inflict  the  oflfense  charged, 
and  was  only  prevented  from  inflicting  the  same  by  others, 
the  distance  of  defendant  from  Owen  is  not  material.  3.  If 
the  jury  should  be  of  opinion,  from  the  evidence,  that  de- 
fendant had  the  means  and  ability  to  inflict  a  great  bodily 
injury  on  Owen,  and  find  the  defendant  intended  and  en- 
deavored to  inflict  such  injury,  and  would  have  done  so,  if 
he  had  not  been  arrested  and  prevented  by  the  interference 
of  others,  it  will  be  their  duty  to  find  against  defendant. 
Motion  for  new  trial,  and  in  arrest,  overruled,  and  the  de- 
fendant appeals. 

Jlankiuj  MiUer  dk  Emter^  for  the  appellants. 

S.  A.  Hice^  (Attorney  General),  for  the  state. 

Weight,  0.  J.— The  case  of  Stephens  v.  Myers^  19  Eng. 
Com.  Law,  414,  clearly  sustains  the  instructions  in  this  case. 
Says  TiNDAL,  0.  J.:    "  It  is  not  every  threat,  when  there  is 
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no  actual  violence,  that  constitutes  an  assault ;  there 
in  all  cases,  be  the  means  of  carrying  the  tlireat  into  q: 
The  question  I  shall  leave  to  you,  will  be,  whether  the  de- 
fendant was  advancing,  at  the  time,  in  a  threatening  atti- 
tude, to  strike,  so  that  his  blow  would  almost  immediately 
have  reached  the  plaintiff^  if  he  had  not  been  stopped  ;  then, 
though  he  was  not  near  enough,  at  tlie  time,  to  have  struck 
him,  yet,  if  he  was  advancing  with  that  intent,  I  think  it 
amounts  to  an  assault  in  law.  If  he  was  so  advancing,  that, 
witliin  a  second  or  two  of  time,  he  would  have  reached  the 
plaintiflF,  it  seems  to  me  it  was  an  assault  in  law."  To  the 
same  effect,  are  the  following  authorities  :  Morton  v.  Shop- 
pee^  3  C.  &  P.,  (14  Eng.  C.  L.,  355),  where  it  is  said,  by 
Tenteeden,  C.  J.:  "  If  the  defendant  rode  after  the  plain- 
tiff^ so  as  to  compel  him  to  run  into  his  garden  for  shelter, 
to  avoid  being  beaten,  that  is,  in  law,  an  assault."  In  State 
V.  Davisy  1  Iredell,  125,  it  is  held,  that  "  an  oflfer  to  strike, 
by  one  person  rushing  upon  another,  will  be  an  assault,  al- 
though the  assailant  be  not  near  enough  to  reach  his  adver- 
sary, if  the  distance  be  such  as  to  induce  a  man  of  ordinary 
iirmness,  under  the  accompanying  circumstancefl,  to  believe 
that  he  will  instantly  receive  a  blow,  unless  he  strikes  in 
self-defense.  "  Where,"  says  Gaston,  J.,  in  the  same  case, 
"an  unequivocal  purpose  of  violence  is  accompanied  by  an 
act,  which,  if  not  stopped,  or  diverted,  will  be  followed  by 
personal  injury,  the  execution  of  the  purpose  is  then  begun 
— the  battery  is  attempted."  And  see  Roscoe's  Cr.  Ev., 
287;  Wharton's  Cr.  L.,  544-5;  2  Greenl.  Ev.,  sees.  82-3 ; 
3  lb.,  59. 

It  is  suggested  that  to  constitute  an  assault,  with  the  fe- 
lonious intent,  as  charged  in  this  case,  there  must  be  an  ac- 
tual, as  contra-distinguished  from  what  counsel  call  a  con- 
structive assault.  We  understand,  however,  that  the  intent 
with  which  the  injury  is  inflicted,  or  attempted,  is  what  con- 
stitutes the  offense.  This  is  the  gist  of  the  offense,  and  must 
be  proved.  If  this  is  sufficiently  shown,  that  which  would 
he  an  assault,  unaccompanied  with  the  felonious  intent,  will 
be  such  when  thus  accompanied. 
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We  are  referred  to  the  case  of  Bradley  v.  The  State^  10 
S.  &  M.,  618,  as  being  very  similar  to  the  one  at  bar.  The 
only  testimony  in  that  case,  was, ''  that  of  one  witness,  which 
showed  that  defendant  was  seen,  with  a  knife  in  his  hand, 
in  pursuit  of  the  slave  alleged  to  have  been  assaulted,  when 
he  was  stopped  by  the  witness,  and  that  he  there  made 
threats  against  the  life  of  the  slave."  It  did  not  appear, 
however,  tliat  there  was  any  ability  to  do  present  harm — ^a 
question  of  fact,  which,  in  this  case,  was  left  to  the  jury,  and 
with  their  finding,  in  this  respect,  we  see  no  good  reason  for 
interfering. 

Judgment  aflirracd. 


Cotes  &  Davis  v.  Shoeey. 


To  entitle  a  party  to  a  mechanic's  lien,  under  section  081  of  the  Code,  it 
is  not  sufficient  to  show  that  he  furnished  the  materials,  withoutproof  to 
establish  the  further  fact,  that  it  was  upon  a  contract,  that  thcj  were 
furnished  especially,  or  for  the  purpose  of  being  used  for  or  about  a 
building.  .  ^  \ 

In  such  a  case,  the  contract  need  not  be  in  writing,  nor  need  it  be  proved 
by  direct  and  positive  testimony,  but  the  jury  should  be  satisfied  that 
such  agreement  existed,  and  that  the  materials  were  delivered,  or  furn- 
ished, pursuant  to  it. 

The  law  contemplates  acontract  or  agreement  more  specific,  than  the  mere 
purchase  of  the  materials  in  the  ordinary  course  of  trade,  and  that  the 
parties  shall  mutually  understand  that  they  are  to  be  used,  and  are  fur- 
nished to  be  used,  about  the  erection  or  reparation  of  a  building. 

Where  the  materials  are  sold  to  the  vendee,  and  he  obtains  them  for  the 
purpose  of  erecting  a  house,  or  other  building,  and  where  this  is  the  mutu- 
al understanding,  or  agreement  of  the  parties,  the  vendor  will  be  entitled 
to  a  lien,  although  the  particular  house  was  not  understood  or  mention- 
ed. 

The  words  <*  especially  for  any  building,"  in  section  981  of  the  Code,  means 
materials  furnished  for  building  or  repairing  purposes,  as  contradistin- 
guished from  a  furaishing  for  general,  or  unknown  purposes,  rather  than 
that  the  material  shall  be  furnished  especially  for  any  particular  build- 
ing. 

Where  in  an  action  for  a  mechanic's  lien,  the  plaintiff  asked  the  court  to 
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instruct  the  jury  as  follows :  **  That  if  the  jury  believe  from  the  evi- 
dence, that  the  plaintiffs  sold  the  materials  charged  in  the  account,  for 
the  purpose  of  erecting  a  house,  thoujh  the  particular  home  wan  not  then 
wnderttood  by  the  parties ;  and  if  the  jury  also  believe  that  said  materials, 
or  any  part  thereof,  were  nsed  by  the  defendant  in  erecting  the  house 
described  in  plaintiff's  petition,  the  jury  will  find  for  the  plaintiffs,  and 
establish  their  lien  as  prayed,  for  such  amount  of  said  materials  as  the 
jury  believe  were  so  used  in  the  construction  of  said  building;  and  the 
purpose  for  which  the  said  materials  were  sold,  may  be  proved  by  cir- 
cumstances, from  which  such  purpose  may  be  inferred,  or  by  an  express 
contract  to  that  effect,"  which  instruction  the  court  refused  to  give,  and 
gave  an  instruction  containing  substantially  the  converse  of  said  prop- 
osition ;  Ueld,  That  the  court  erred  in  refusing  to  give  the  one,  and  in 
giving  the  other  instruction. 

Appeal  from  the  Scott  District  Court. 
Wednesday,  June  8. 

Plaintiffs  sne  for  materials  furnished  in  the  erection  of 
a  certain  house,  and  ask  a  mechanic's  lien.  As  to  the 
amount  due,  there  is  no  controversy.  The  questions  in  the 
case,  arise  upon  the  instructions  given  and  refused  as  to  the 
right  of  the  plaintiffs  to  the  lien,  for  which,  see  the  opinion. 

Cooky  Lindley  &  Clark^  for  the  apj>ellants. 

Leake  dk  S/iorej/y  for  the  appellee. 

Wbioht,  C.  J. — This  case  involves  the  c:)n8truction  of 
section  981  of  the  Code,  which  provides  that  "  everj  per- 
son who  by  virtue  of  a  contract  with  the  owner  of  a  piece  of 
land,  performs  work,  or  furnishes  material,  especially  fur 
any  building,  and  which  material  is  used  in  the  erection,  or 
reparation  thereof,  has  a  lien,  &c."  Defendant  claims  that 
the  material  in  this  case,  was  furnished  to  him  upon  his  per- 
sonal responsibility,  and  not  upon  any  contract,  that  it  was 
especially  for  the  building  named  in  the  petition.  The  law 
of  the  case  upon  this  subject,  as  held  by  the  court  below,  is 
suflSciently  shown  by  reference  to  the  following  instructions 
Vol.  VIII.— 63 


Digitized  by  VjOOQ IC 


418  SUPREME    COURT   CASES.— 1859. 

Cotes  &  Davies  y.  Shorey. 

— the  first,  asked  by  tlie  plaintiffs  and  refused,  and  the  sec- 
ond, given  by  the  court  upon  its  own  motion : 

First,  "  If  the  jury  believe,  from  the  evidence,  that  the 
plaintiffs  sold  the  materials  charged  in  the  account  of  the 
plaintiffs  to  the  defendant,  for  the  purpose  of  erecting  a 
house  with  the  same,  though  the  particular  house  was  not 
then  understood  by  the  parties ;  and  if  the  jury  also  believe, 
that  said  materials,  or  any  part  thereof,  were  used  by  the 
defendant  in  erecting  the  house  described  in  the  plaintiff  ^s 
petition,  the  jury  will  find  for  the  plaintiffs,  and  establish 
their  lien,  as  prayed,  for  such  amount  of  said  materials  as 
the  jury  believe  were  so  used  in  the  construction  of  said  build- 
ing ;  and  the  purpose  for  which  the  said  materials  were  sold, 
may  be  proved  by  circumstances,  from  which  such  purpose 
may  be  inferred,  or  by  an  express  contract  to  that  effect.'' 

Second.  ''  In  order  to  entitle  the  plaintiffs  to  a  mechanic's 
lien,  it  must  appear  that  they  sold,  and  the  defendant  pur- 
chased, the  lumber,  or  some  of  it,  with  the  mutual  agree- 
ment or  understanding,  at  the  time,  that  the  same  was  pur- 
chased to  be  used  in  the  construction  of  this  building;  that 
the  same,  or  some  portion  of  it,  was  used  for  that  purpose ; 
and  that  the  defendant  had  some  interest  in  the  lot  on  which 
the  building  was  erected." 

Our  opinion  is,  that  in  giving  the  one,  and  refusing  the 
other  instruction,  there  was  error.  If  the  lumber  was  fur- 
nished from  time  to  time,  and  charged  in  account,  as  the 
merchant  or  shopman  charges  his  goods,  and  there  was  no 
contract,  agreement,  or  understanding,  that  it  was  to  be  used 
in  the  erection  or  reparation  of  a  building,  plaintiffs  would 
not  be  entitled  to  a  lien.  To  entitle  the  party  furnishing 
the  materials,  to  a  lien,  it  is  not  sufficient  for  him  to  show 
that  he  sold  or  delivered  the  defendant  lumber,  without 
proof  to  establish  the  further  fact,  that  it  was  upon  a  con- 
tract that  it  was  furnished  specially,  or  for  the  purpose  of 
being  used  for  or  about  a  building.  This  contract  need  not 
be  in  writing,  nor  need  it  be  proved  by  direct  and  positive 
testimony.    But  the  jury  should  be  satisfied  that  such  an 
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agreement  existed,  and  that  the  Inmber  was  delivered,  or 
furnished,  pursuant  to  it. 

To  illustrate,  by  reference  to  the  circumstances  of  this 
case :  Plaintiffs  are  engaged  in  keeping  a  lumber  yard.  De- 
fendant carries  on  a  machine  shop,  and  in  the  prosecution 
of  his  business,  uses  lumber  for  making  patterns,  and  other 
purposes.  Now,  if  defendant  ordered  lumber  from  time  to 
time,  or  took  it  from  the  yard,  without  anything  being  said 
as  to  the  purposes  for  which  it  was  to  be  used — if  it  was  de- 
livered to  him  in  the  ordinary  course  of  trade — ^the  plaintiff 
would  not  be  entitled  to  a  lien,  though  the  lumber  may  have 
been  used  in  the  erection  of  the  building.  The  law  con- 
templates a  contract  or  agreement,  more  specific  and  spe- 
cial in  terms,  with  reference  to  tlie  proposed  use  of  the  lum- 
ber, and  that  the  parties  shall  mutually  understand,  that  it 
is  to  be  used,  and  is  furnished  to  be  used,  about  the  erection 
or  reparation  of  a  building. 

If  it  was  sold,  however,  to  the  defendant,  and  he  got  it 
for  the  purpose  of  erecting  a  house — if  this  was  the  mutual 
understanding  or  agreement  of  the  parties — plaintiffs  would 
have  a  lien,  though  there  was  no  contract  that.it  was  fur- 
nished for  this  house,  (the  one  named  in  the  petition) — 
thongh  the  particular  house  was  not  at  the  time  understood, 
referred  to,  or  mentioned.  If  the  defendant  purchased,  and 
the  plaintiffs  sold  him,  Inmber  for  the  purpose  of  building 
a  house,  and  no  particular  lot  or  tract  of  land  designated, 
whereon  it  was  to  be  located,  and  tlie  lumber  was  used  in 
a  house  afterwards  erected  by  the  defendant,  the  plaintift*'8 
right  to  a  lien  would  be  as  perfect  as  if  it  had  been  furnished 
to  repair  a  house  especially  and  definitely  pointed  out  and 
named.  When  the  Code  speaks  of  material  furnished  espe- 
cially for  any  building,  it  means  for  building  or  repairing 
purposes,  as  contradistinguished  from  a  furnishing  for  gen- 
eral or  unknown  purposes,  rather  than  that  it  shall  be  fur- 
nished especially  fjr  any  particular  house  or  building. 

Judgment  reversed. 
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"^  ^         An  affidavit  for  a  contmaance,  ou  the  ground  of  the  absence  of  witnesses, 
g   ^  should  state  their  residence,  the  particular  facts  expected  to  be  proved 

fl39     40  by  them,  and  that  the  affiant  knows  no  other  witness  by  whom  the  facts 

can  be  so  fully  proved. 

Where  a  party  indicted  for  stealing  a  horse,  filed  his  affidavit  for  a  contin- 

X  uance,  on  the  ground  of  the  absence  of  witnesses,  and  after  stating  the 
names  of  the  witnesses,  alleged  that  he  expected  to  prove  by  said  wit- 
nesses that  he  did  not  steal  the  horse,  as  charged  in  the  indictment ;  that 
at  the  time  said  horse  was  stolen,  he  was  at  another  and  different  place; 
that  he  expected  to  prove  by  them  other  facts  which  would  establish  his 
innocence ;  and  that  he  could  not  prove  said  facts  so  fully  by  any  other 
witnesses;  which  application  Was  overruled  ;  Ueld^  That  the  continu- 
ance was  properly  refused. 

Where  a  person  called  as  a  petit  juror  in  a  criminal  case,  being  interroga- 
ted as  to  cause,  stated  that  he  had  heard  considerable  in  relation  to  the 
case,  but  had  not  formed  an  unqualified  opinion  as  to  the  guilt  or  inno- 
cence of  the  defendant,  from  what  he  had  heard ;  that  he  had  formed  an 
opinion  as  to  the  guilt  or  innocence  of  the  defendant;  that  if  what  h« 
had  heard,  and  upon  which  he  had  formed  his  opinion,  should  be  proved 
upon  the  trial,  he  had  now  an  opinion  made  up  ;  that  he  did  not  think  he 
had  any  prejudice  or  bias  to  prevent  him  from  hearing  the  evidence,and 
giving  a  verdict  in  accordance  with  the  law  and  testimony ;  and  that  he 
had  no  bias  on  his  mind,  which  would  influence  his  mind  as  a  juror; 
and  where  the  defendant  then  challenged  the  juror  for  cause,  which 
challenge  was  overruled  by  the  court ;  Held,  That  the  challenge  w&a 
properly  disallowed. 

Where  it  is  admitted  by  the  opposite  party,  that  the  witnesses  if  present, 
would  swear  to  the  facts  stated  in  an  affidavit  for  a  continuance,  on  the 
ground  of  the  absence  of  such  witnesses,  the  affidavit  may  be  read  to 
the  jury,  for  the  purpose  of  proving  such  facts  only  as  the  absent  wit- 
nesses would  have  been  permitted  to  testify  to,  if  present  and  examined 
on  the  trial ;  and  the  party  applying  for  such  continuance,  by  embody- 
ing improper  and  irrelevant  matter  in  his  affidavit,  cannot  require  his 
adversary,  in  order  to  avoid  the  continuance,  to  admit  that  the  witness, 
if  present,  would  swear  to  such  Improper  and  irrelevant  matter. 

The  party  making  the  admission,  in  order  to  avoid  the  continuance,  will  be 
understood  as  admitting  that  the  witness,  would  swear  to  such  facts  on- 
ly, stated  in  the  affidavit,  as  are  material  and  proper  to  be  given  in  evi- 
dence. 

Where  in  an  affidavit  for  a  continuance,  on  the  ground  of  the  absence  of 
witnesses,  the  affiant,  after  stating  the  facts  he  expected  to  prove  by  the 
absent  witnesses,  alleged  that  he  could  also  prove  by  said  witnesses,  the 
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character  of  the  prosecuting  witness,  as  follows :  ^'  That  he  is  a  man 
of  notorious  bad  character  ;  that  he  is  esteemed  a  horse-thief;  that  ho 
is  totally  unworthy  of  belief;  and  that  he  is  now,  or  has  recently  been, 
under  such  charge  in  Davis  county,"  and  the  prosecution  admitted  that 
the  witnesses,  if  present,  would  swear  to  the  facts  stated  in  the  affida- 
yit;  and  whereon  the  trial,  the  defendant  offered  to  read  the  said  affida- 
vit to  the  jury,  which  being  objected  to,  the  court  excluded  so  much 
thereof  as  attacked  the  character  of  the  prosecuting  witness  ;  Zfeldj  That 
the  court  ruled  correctly. 

Where  the  nature  of  the  case  will  admit  of  it,  an  assignment  of  error 
should  be  so  explicit,  as  to  direct  the  attention  of  the  court  to  the  par- 
ticular portion  of  the  instructions,  or  other  proceeding  in  the  court  be- 
low, to  which  objection  is  made. 

The  appellate  court  will  not  wade  through  a  mass  of  instructions,  to  hunt 
up  errorsin  the  record,  not  plainly  pointed  out,  and  but  vaguely  intima- 
ted by  the  assignment  of  the  party. 

Where  it  is  assigned  for  error,  as  follows:  "  The  court  erred  in  giving  the 
instructions  asked  by  the  prosecution,  and  in  refusing  the  instructions 
asked  by  the  defendant,"  the  assignment  will  be  disregarded. 

Appeal  from  the  Dc%  Moines  District  Court. 
Wednesday,  June  8. 

At  the  January  terra*  1859,  of  the  Des  Moines  district 
court,  the  defendant  was  indicted  for  stealing  a  horse,  and 
tiled  a  plea  of  not  guilty.  He  then  tiled  a  motion  for  a  con- 
tinuance, on  the  ground  of  the  absence  of  witnesses,  alleg- 
ing in  his  affidavit,  that  he  expected  to  prove  by  the  said 
witnesses,  that  he  did  not  steal  said  horse,  as  charged  in  the 
indictment;  that  at  the  time  said  horse  was  stolen,  the  defen- 
dant was  at  another  and  different  place,  and  also  other  facts 
which  will  establish  the  innocence  of  defendant;  and  that 
he  cannot  prove  said  facts  so  fully  by  any  other  witnesses. 
The  residence  of  the  witnesses  is  not  given  in  the  affidavit. 
The  court  overruled  the  motion,  and  refused  to  grant  the 
contiuance. 

A  second  affidavit  for  a  continuance,  was  then  filed,  in 
which  the  defendant  alleged,  that  he  had  "discovered  new 
and  material  testimony  for  the  defense;  that  the  defendant 
was  wholly  ignorant  of  said  testimony,  and  had  had  no 
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time  or  opportunity  to  discover  the  same,  since  the  indict- 
ment was  found ;  that  the  witnesses  are  H.  W.  Riggs,  coun- 
ty judge  of  Davis  county,  Daniel  Fagan,  William  Fagan, 
and  John  Grady,  all  of  whom  are  residents  of  Davis  coun- 
ty ;  that  he  expects  to  prove  by  said  witnesses,  that  Wil- 
liam Miller,  whose  name  is  indorsed  as  a  witness  on  the  in- 
dictment against  the  defendant,  formerly  resided  in  Davis 
county ;  that  his  real  name  is  William  R.  Rhoads,  and  not 
William  Miller;  that  he  is  here  under  an  assumed  name ; 
that  be  is  a  man  of  notorious  bad  character ;  that  his 
character  for  truth  and  veracity  is  bad ;  that  he  is  es- 
teemed a  horse-thief;  that  he  is  totally  unwortliy  of 
belief;  and  that  he  is  now,  or  has  recently  been,  under  such 
charge  in  Davis  county.  The  court  decided  that  the  con- 
tinuance should  be  granted,  unless  the  district  attorney 
would  elect  to  admit  that  the  witnesses,  if  present,  would 
swear  to  the  facts  stated  in  the  affidavit,  so  far  as  the  facts 
were  relevant.  The  district  attorney  thereupon,  in  open 
court,  elected  to  make  the  necessary  admission,  and  the 
court  then  overruled  the  application. 

While  the  jury  were  being  impanneled,  a  juror  called 
into  the  box,  being  interrogated  as  to  cause  of  challenge, 
answered  that  he  had  heard  a  considerable  in  relation  to  the 
case,  but  had  not  formed  an  unqualified  opinion  of  the  guilt 
or  innocence  of  the  defendant,  from  what  he  had  so  heard ; 
that  he  had  formed  an  opinion  as  to  the  guilt  or  innocence 
of  the  defendant ;  and  that  if  what  he  had  heard,  and  up- 
on which  he  had  formed  his  opinion,  should  be  proved  upon 
the  trial,  he  had  now  an  opinion  made  up.  Upon  being  fur- 
ther interrogated,  the  juror  stated,  that  he  did  not  think  he 
had  any  prejudice  or  bias  to  prevent  him  from  hearing  the 
evidence,  and  giving  a  veidict  in  accordance  with  the  law 
and  testimony,  and  that  there  was  no  bias  in  his  mind, 
which  would  influence  his  mind  as  a  juror.  The  defend- 
ant challenged  the  juror  for  cause,  which  was  overruled,  and 
the  juror  admitted. 
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After  the  state  liad  closed  its  evidence,  the  defendant  of- 
fei-ed  to  road  to  the  jury,  the  statefnent  contained  in  his  sec- 
ond affidavit  for  a  continuance,  to  which  the  state  objected. 
The  court  ruled  that  all  of  the  affidavit,  except  the  follow- 
ing: '*  That  he  is  a  man  of  notorious  bad  character;  that 
he  is  esteemed  a  horse-thief;  that  ho  is  totally  nnworthy  of 
belief;  and  that  he  is  now,  or  has  recently  been,  under 
such  charge  in  Davis  county,"  might  be  read  to  the  jury. 

The  jury  having  returned  a  verdict  of  guilty,  a  motion 
for  a  new  trial  was  overruled,  and  the  defendant  sentenced 
to  the  penitentiary  for  the  term  of  three  years,  from  which 
judgment  he  appeals,  and  assigns  the  following  errors  : 

1.  The  court  erred  in  not  granting  the  continuance  ask- 
ed for  in  the  first  affidavit. 

2.  The  court  erred  in  refusing  the  continuance  asked  for 
in  the  second  affidavit. 

3.  The  court  erred  in  overruling  the  challenge  of  the 
juror. 

4.  Tlie  court  erred  in  not  permitting  the  defendant  to 
read  to  the  jury,  the  whole  of  his  second  affidavit  for  a  con" 
tin  nance. 

5.  The  court  erred  in  giving  the  instmctions  asked  by 
the  prosecution,  and  in  refusing  the  instructions  asked  by 
defendant 

6.  The  court  erred  in  overruling  the  motion  for  a  new 
trial. 

M.  D.  Brovmingy  for  the  appellant. 

S.  A.  Rice^  (Attorney  General),  for  the  state. 

Stockton,  J. — The  first  motion  for  a  continuance  was 
properly  overruled.  The  affidavit  on  which  it  was  founded, 
although  it  states  the  names,  does  not  state  the  residence  of 
the  absent  witnesses,  whose  testimony  was  desired;  nor 
does  it  state,  with  sufficient  particularity,  the  facts  expected 
to  be  proved  by  them  ;  nor  that  the  defendant  knew  of  no 
other  witness  by  whom  such  facts  could  be  fully  proved. 
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The  second  motion  for  a  continuance  was  overruled,  for 
the  reason  that  the  connsSl  for  the  state  stipulated  to  admit, 
that  the  witnesses,  if  present,  would  swear  to  the  fects  sta- 
ted in  the  affidavit,  so  far  as  the  same  were  relevant.  Code, 
sec.  1767. 

The  ehallen^^e  to  the  juror,  Eads,  for  bias,  was  properly 
disallowed  by  the  court.  It  did  not  appear  that  he  had 
formed  or  expressed  an  unqualified  opinion,  or  belief,  as  to 
the  guilt  or  innocence  of  the  defendant.  The  juror  stated 
he  had  not  formed  an  unqualified  opinion^  that  if  what  ho 
had  heard  should  be  proved  upon  the  trial,  he  had  an  opin- 
ion made  up ;  but  that  he  thought  he  had  no  prejudice  or 
bias  to  prevent  him  from  hearing  the  evidence,  and  giving 
a  verdict  in  accordance  with  the  law  and  the  testimony. 
Suite  V.  ninJde,  6  Iowa,  380. 

The  affidavit  in  support  of  the  motion  for  a  continuance, 
could  be  read  to  the  jur}^,  for  the  purpose  of  proving  such 
facts  only,  as  the  absent  witness  would  have  been  permitted 
to  testify  to,  if  present,  and  examined  on  the  trial.  The 
defendant,  by  embodying  improper  and  irrelevant  matter 
in  his  affidavit,  could  not  require  the  prosecution  to  admit, 
in  order  to  obviate  a  continuance,  that  the  witness,  if  pres- 
ent, would  swear  to  such  improper  and  irrelevant  matter. 
The  state  will  be  understood  as  admitting,  that  the  witness 
would  swear  to  such  facts  only,  stated  in  the  affidavit,  as 
were  material  and  proper  to  be  given  in  evidence.  The 
court,  therefore,  properly  refused  to  permit  the  defendant 
to  read  to  the  jury,  on  the  trial,  those  portions  of  the  affi- 
davit in  which  he  stated  that  he  expected  to  prove  by  the 
absent  witnesses,  that  the  prosecuting  witness  was  '^  a  man 
of  notorious  bad  character ;  that  he  was  reputed  a  horse- 
thief;  and  that  he  had  recently  been  under  such  a  charge 
in  Davis  county."  The  character  of  tlie  witness  could  be 
impeached  by  general  evidence  only,  as  to  his  reputation  for 
veracity,  and  not  by  proof  of  particular  facts,  nor  by  proof 
as  to  his  general  moral  character.     1  Greenl.  Ev.,  sec.  461 ; 
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1  Stark.  Ev.,  182 ;  Carter  t.  Cavmaitgh^  1  G.  Greene,  171. 

The  fifth  assignment  of  error  is  entirely  too  vague,  and 
does  not  point  out  with  any  reasonable  clearness,  the  objec- 
tions taken  by  the  defendant  to  the  instructions  given  and 
refused.  Where  the  nature  of  tlie  case  will  adniit  of  it,  the 
assignment  of  error  must  be  so  explicit  as  to  direct  the  at- 
tention of  the  court  to  the  particular  portion  of  the  charge 
of  the  court  objected  to.  It  cannot  be  expected  that  tjie 
court  Will  wade  through  a  mass  of  instructions,  to  hunt  up 
errors  in  the  record,  not  plainly  pointed  out  by  the  party, 
and  but  vaguely  insinuated  by  his  assignment. 

The  motion  for  a  new  trial  was  based  upon  the  refusal  of 
the  court  to  grant  a  continuance,  and  upon  the  giving,  and 
refusing  to  give,  the  instructions  asked.  As  no  new  question 
18  made  not  raised  in  the  other  asignments  of  error,  the  mat- 
ter embraced  in  the  sixth  assignment  may  be  considered  as 
disposed  of  by  what  has  already  been  said. 

Judgment  affirmed. 


SUSLLENBEBGER  V.  WaBD. 

Where  a  motion  is  founded  on  matter  outside  of  the  record,  it  should  be 
verified. 

An  action  on  a  promissory  note,  against  the  maker  and  indorser,  ccm- 
menced  before  a  justice  of  the  peace.  The  indorser  appeared  before  the 
justice,  and  moved  to  dismiss  the  action,  for  the  reason  that  he  resided 
in  a  different  township  ftom  that  in  which  the  action  was  brought,  which 
motion  was  not  sworn  to,  and  which  was  overruled.  He  then  sued  out 
a  writ  of  error,  and  the  judgment  of  the  justice  was  affirmed  in  the 
district  court;  Held^  That  the  motion  was  properly  overruled. 

Appeal  from  the  Jackso^i  District  Ccnirt. 
Wednesday,  June  8. 

Vol.  VIII.~54 
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Ward  made  his  note  to  Swigart,  or  bearer.  Swigart  as- 
signed the  note  to  plaintiffs,  who  brought  their  action  be- 
fore a  justice  of  the  pe«ice,  against  the  maker  and  indorser. 
Ward  appeared  before  the  justice,  and  moved  todisnnss  the 
action,  fur  the  reason  that  he  resided  in  a  different  town- 
ship from  that  in  which  the  action  was  brought.  This  mo- 
tion was  overruled,  and  he  prosecuted  his  writ  of  error  to 
the. district  court.  In  that  court,  the  judgment  of  the  jus- 
tice was  affirmed,  and  Ward  appeals. 

-Z>.  F,  Spurr^  for  the  appellant. 

J,  W,  Jenkins^  for  the  appellee. 

Wright,  C.  J. — If  it  should  be  conceded  that  the  resi- 
dence of  Swigart,  the  indorser,  in  the  township  where  the 
action  was  brought,  would  not  give  the  justice  jurisdiction 
over  Ward,  (if  a  resident  of  another  township),  this  judg- 
ment would,  nevertheless,  have  to  be  affirmed.  It  nowhere 
appears  that  Ward's  residence  was  in  another  township.  It 
is  true,  that  in  his  motion,  he  states  this  fact,  but  there  was 
no  affidavit  to  that  effect — there  was  no  proof  of  it — nor 
does  the  justice  return  that  he^so  found.  In  answer  to  the 
writ  of  error,  he  states  that  "the  motion  to  dismiss,  upon 
the  ground  that  the  court  had  no  jurisdiction  over  the  de- 
fendant. Ward,  was  overruled."  For  anything  that  appears, 
he  may  have  found  that  both  defendants  reside  in  the  town- 
ship where  the  action  was  brought,  and,  as  a  necessary  con- 
sequence, that  the  jurisdiction  was  unquestionable.  Treat- 
ing the  motion  as  a  plea  in  abatement,  the  rule  is  very  fa- 
miliar, that  being  founded  on  matter  outside  of  the  record, 
it  should  have  been  verified.  As  it  stands  in  this  case,  how- 
ever, it  is  entirely  unsupported  by  a  verification  or  other- 
wise. 

Judgment  affirmed. 
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Loving  v,  Edes. 

A  party  who  is  the  legal  owner  of  real  estate,  attached  as  the  property  of 
another  person,  who  is  a  non-resident,  has  no  right  to  be  made  a  party 
defendant  to  the  suit,  on  his  own  motion  ;  nor  is  he  a  proper  party,  in  or- 
der to  oust  the  court  of  jurisdiction  as  to  the  other  defendant. 

Appeal  from  the  Muscatine  District  Court 

Wednesday  June  8. 
The  plaintiflFs  commenced  an  action  against  Pa'ro  & 
Xourse,  and  caused  certain  lands  to  be  attached.  Edes  ap- 
peared, alleged  that  he  was  the  owner  of  said  real  estate 
and  asked  to  be  made  a  party  defendant,  so  far  as  to  protect 
his  interest  in  said  property.  This  motion,  against  plain- 
tiff's objection,  was  sustained,  and  the  said  Edes  made  a 
party  defendant.  Judgment  was  rendered  in  favor  of 
plaintiif  for  the  amount  claimed.  It  was  also  found  that 
■  the  legal  title  to  the  land  attached  was  in  Edes.  From  tlie 
order  sustaining  the  motion  of  Edes,  plaintiff*  appeals. 

Gurley  cfe  Rogers^  for  the  appellant. 
Richman  cfe  Bro,^  for  the  appellee. 

Wright,  C.  J. — The  order  making  Edes  a  party  was  clear- 
ly  irregular.  Whipple  v.  Caas^  ante  126;  Philips  v.  Sful- 
ton^  6  Iowa,  545.  The  cause  of  action  was  against  Pairo  & 
Kourse,  and  Edes  had  no  legal  interest  in  that,  nor  any 
right  to  contest  the  plaintiff's  suit.  Indeed,  it  seems  that 
he  made  no  defense  to  tlie  action,  and  no  question  was  made 
as  to  the  liability  of  the  parties  sued,  in  manner  and  form, 
as  charged  in  the  petition.  The  p)8ition  of  Edes  is,  that 
Pairo  &  Xourse  were  non-residents,  and  that  if  thej'  did  not 
own  the  land  attached,  the  court  had  no  jurisdiction,  and 
hence  no  power  to  render  judgment.  Granting  the  premi- 
ses, it  is  difficult  to  perceive  the  correctness  of  the  conchi- 
sion  attempted  to  be  drawn  therefrom,  that  Edes,  (claiming 
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to  own  the  land),  was  a  proper  party  in  order  to  oust  the 
jurisdiction.  It  could  make  no  kind  of  difference  to  him, 
as  the  owner  of  the  land,  whether  it  was  or  was  not  at- 
tached— whether  plaintiffs  did  or  did  not  recover,  at  least 
so  far  as  his  rights  could  be  aftbcted  in  the  present  action. 
Though  the  plaintiffs  might  recover  ten  times  over,  his  title 
would  remain  the  same.  If  he  claimed  that  by  these  pro- 
ceedings, and  it  should  appear,  that  thereby  a  cloud  was 
cast  upon  his  title,  his  remedy  is  well  defined  und  under- 
stood. But  we  know  of  no  precedent  for  quieting  or  de- 
termining the  title  to  real  estate,  in  the  manner  attempted 
in  this  instance. 

The  order  making  Edes  a  party,  and  all  subsequent  pro- 
ceedings founded  thereon,  will  be  set  aside. 


The  State  of  Iowa  v.  Fbekmax. 

in  an  indictment  charging  the  defendant  with  knowingly  and  wilf^Uj  re- 
sisting an  officer,  in  attempting  to  execute  legal  process,  it  is  not  neces- 
sary to  aver  that  the  officer,  at  the  lime,  informed  the  defendant  that  he 
acted  under  the  authority  of  a  warrant ;  nor  need  the  indictment  set 
forth  at  length,  the  acts  of  the  officer,  or  show  that  in  making  the  arrest, 
he  complied,  in  all  respects,  with  the  requisites  of  the  statute. 

In  serving  a  writ,  an  officer  will  be  presumed  to  have  discharged  his  duty, 
and  where  a  party,  who  resists  the  officer,  relies  on  the  fact,  that  he 
omitted  to  declare  the  authority  under  which  he  acted,  it  is  proper  mat- 
ter of  defense. 

In  an  indictment  for  resisting  an  officer  in  the  execution  of  legal  process 
the  time  of  the  commission  of  the  offense  is  immaterial,  and  need  not 
be  proved  as  alleged  ;  and  where  the  time  is  alleged  under  a  videUcit,  it 
is  nugatory,  and  not  traversable,  and  if  repugnant  to  the  fact,  does  not 
vitiate  the  indictment,  but  the  videlicity  itself,  may  be  rejected  as  surplus- 
age. 

It  is  only  an  inconsistency  in  the  material  allegations,  that  will  vitiate  an 
indictment ;  and  where  the  defective  averment  may,  without  detriment 
to  the  indictment,  be  whoUy  omitted,  it  may  be  considered  as  surplusage, 
and  disregarded. 
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Whereawairantof  arrest,  issued  under  section  2827  of  the  Code,  dated 
on  the  12th  of  May,  1858,  and  made  returnable  on  the  next  day,  was  of- 
fered in  evidence  on  the  trial  of  an  indictment  for  resisting  an  officer  in 
the  execution  of  legal  process ;  Held,  That  the  writ  was  not  illegal  and 
Toid. 

A  magistrate  issuing  a  warrant  of  arrest,  under  section  2827  of  the  Code, 
for  reasons  appearing  sufficient  to  him,  may  direct  that  the  person  ar- 
rested be  brought  before  him  for  examination,  on  the  day  succeeding  the 
date  of  the  writ. 

Appeal  from  ih^  Johnson  District  Court 
Wednesday,  June  8. 

An  indictment  for  resisting  an  officer  in  serving,  and  at- 
tempting to  execute,  legal  process.  The  body  of  the  in- 
dictment reads  as  follows : 

"  That  heretofore,  to-wit :  on  the  12th  day  of  May,  A.  D. 
1858,  a  certain  judicial  warrant  of  arrest,  directed  to  any 
sherijff,  constable,  or  marshal  of  the  state,  was  duly  award- 
ed, and  issued  by  George  W.  McCleary,  a  magistrate  of 
said  county  of  Johnson,  to-wit:  county  judge  of  said  coun- 
ty, state  aforesaid,  which  said  judicial  warrant  of  arrest  was 
duly  delivered  to  Jacob  Hugus,  an  oflScer  of  the  state  of 
Iowa  aforesaid,  to-wit :  deputy  sheriff  of  the  county,  and 
state  aforesaid,  and  was  of  the  purport  and  effect  following, 
that  is  to  say  : 

The  State  of  Iowa,  ) 
County  of  Johnson,  f     * 

The  state  of  Iowa,  to  any  sheriff,  constable  or  marshal  of 
the  state: 

Information  upon  oath,  having  been  this  day  laid  be- 
fore me,  by  Levi  Robinson,  that  the  crime  of  murder  has 
been  committed,  and  accusing  Thomas  Casey,  Michael  Free- 
man, Frederick  M.  Irish,  Henry  Gray,  Peter  Con  boy,  Al- 
fred Curtis,  James  Kennedy,  Philip  Clark,  Joseph  Stuts- 
man, Charles  Dow,  Samuel  Shelliday,  John  O'IS'eil,  Wil- 
liam Canot,  Charles  Brown, Mitchell,  (whose  giv- 
en name  is  unknown,  but  who  is  a^artner  in  business  with 
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Alfred  Curtis),  and  Daniel  Marshall  thereof,  you  are  there- 
fore commanded  forthwith  to  arrest  the  above  named 
Thomas  Casey,  Michael  Freeman, Frederick  M.Irish, Hen- 
ry Gray,  Peter  Conboy,  Alfred  Curtis,  James  Kennedy, 
Philip  Clark,  Joseph  Stutsman,  Charles  Dow,  Samuel  Shel- 

liday,  John  O'^eil,  William  Canot,  Charles  Brown, 

Mitchell,  (whose  given  name  is  unknown,  but  who  is  a  part- 
ner in  business  with  Alfred  Curtis),  Daniel  Marshall,  and 
bring  them  before  me,  at  the  office  of  the  county  judge  of 
Johnson  county,  in  Iowa  City,  on  the  13th  day  of  May,  A. 
D.  1858,  at  nine  o'clock,  a.  m.,  or  in  case  of  my  absence  or 
inability  to  act,  before  the  nearest  or  most  accessible  mag- 
istrate in  this  county. 
Dated  at  Iowa  City,  this  12th  day  of  May,  A.  D.  1858. 

G.  W.  McCleaey, 
County  Judge  of  Johnson  county,  Iowa. 

And  the  gi-and  jury  aforesaid  do  further  present,  that  the 
said  judicial  warrant  of  arrest,  being  duly  awarded,  issued 
and  delivered,  as  aforesaid,  afterwards,  to-wit:  on  the  12th 
day  of  May,  A.  D.  1858,  at  Iowa  City  township,  county 
aforesaid,  the  said  Jacob  Ilugus,  then  and  there  being  an 
officer  of  this  said  state,  to-wit :  deputy  sheriff  of  the  coun- 
ty aforesaid,  on  attempting  to  execute  and  serve  the  judi- 
cial warrant  aforcj^aid,  in  manner  and  form  as  he  was  there- 
in commanded,  in  accordance  with,  and  pursuant  to  the 
form  of  the  statute  in  such  case  made  and  provided,  sum- 
moned and  commanded  one  William  E.  Small,  one  Henry 
B.  Miller,  one  Andrew  J.  Adams,  and  divers  other  persons, 
whose  names  are  to  the  jurors  unknown,  male  inhabitants 
of  the  county  aforesaid,  to  aid  and  assist  him  the  said  Ja- 
cob Hugus,  then  and  there  being  an  officer  of  this  state  as 
aforesaid,  in  the  arrest  of  said  Michael  Freeman,  in  said 
warrant  of  arrest  mentioned ;  and  that  said  Michael  Free- 
man then  and  there,  to-wit:  on  the  12th  day  of  October, 
A.  D.  1858,  at  the  county  of  Johnson,  state  aforesaid,  know- 
ingly and  wilfully,  with  force  and  arms,  did  resist  and  op- 
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pose  the  said  Jacob  Hiigus,  an  officer  of  the  said  state,  as 
aforesaid,  to-wit :  a  deputy  sheritt'  of  Johnson  county,  in 
said  state,  and  his  assistants,  so  summoned  and  commanded, 
as  aforesaid,  to-wit :  William  E.  Small,  Henry  B.  Miller, 
Andrew  J.  Adams,  and  divers  other  persons  to  the  jurors 
unknown,  acting  under  the  authority  of  law,  as  aforesaid, 
in  the  serving  and  attempting  to  execute,  said  warrant  of 
arrest;  and  so  the  jurors  aforesaid,  upon  their  oaths  afore- 
sa'd,  do  say,  that  said  Michael  Freeman,  on  said  12th  day 
of  May,  A.  I).  1858,  at  Iowa* City  township,  county  and 
state  aforesaid,  with  force  and  arras,  knowingly  and  wilfully, 
in  manner  and  form  aforesaid,  did  resist  and  oppose  an  of- 
ficer of  this  state,  as  aforesaid,  and  his  assistants,  William 
E.  Small,  Henry  B.  Miller,  Andrew  J.  Adams,  and  others, 
whose  names  are  to  the  jurors  unknown,  being  persons  au- 
thorized by  law,  as  aforesaid,  in  the  serving  and  attempting 
to  execute  a  legal  process,  to-wit :  the  warrant  of  arrest, 
contrary  to  the  form  of  the  statute  in  such  case  made  and 
provided,  and  against  the  peace  and  dignity  of  the  state  of 
Iowa. 

To  this  indictment,  the  defendant  demurred,  assigning 
for  cause  thereof,  among  others,  the  following  reasons : 

1.  Said  indictment  nowhere  avers  that  the  said  officer, 
in  attempting  to  execute  the  writ,  informed  the  defendant, 
that  he  acted  under  the  authority  of  a  warrant. 

2.  The  said  indictment  nowhere  avers  that  the  defend- 
ant resisted  the  officer,  at  the  time  of  the  alleged  attempt  to 
execute  the  warrant. 

3.  The  said  indictment  is  repugnant,  in  this,  it  avers 
that  the  said  officers  acted  by  virtue  of  a  "judicial  war- 
rant," and  sets  out  simply  a  warrant  of  aiTest,  issued  by  a 
magistrate. 

4.  The  said  indictment  is  uncertain  as  to  the  manner  in 
which  the  defendant  resisted  the  officer. 

The  demurrer  was  overruled,  and  the  defendant  pleaded 
not  guilty.     On  the  trial,  the  state  offered  in  evidence  the 
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warrant  described  in  the  indictment,  with  the  return  of  the 
officer  indorsed  thereon,  to  which  the  defendant  objected, 
but  the  same  was  overruled,  and  the  evidence  permitted  to  go 
to  the  jury.  The  jury  returned  a  verdict  of  guilty,  and 
thereupon  a  motion  was  filed  to  set  aside  the  verdict,  and 
grant  a  new  trial,  which  being  overruled,  judgment  was  en- 
tered upon  the  verdict,  from  which  the  defendant  appeals. 

TejnpUn  <fe  Fairall^  for  the  appellant. 

ff 

S.  A.  liicey  (Attorney  General),  for  the  state. 

Stockton,  J. — Jftrat.  As  to  the  demurrer  to  the  indict- 
ment, it  was  not  necessary,  in  charging  the  defendant  witli 
knowingly  and  wilfully  resisting  an  officer,  authorized  by 
law,  in  attempting  to  execute  a  legal  writ,  to  aver  that  the 
officer,  at  the  time,  informed  the  defendant  that  he  acted 
under  the  authority  of  a  warrant.  In  making  an  arrest, 
the  officer  must  inform  the  defendant,  that  he  acts  under 
the  authority  of  a  warrant,  and  if  required,  must  produce 
and  show  it.  Code,  section  2839.  But  it  is  not  necessary 
that  the  indictment,  should  set  forth,  at  length,  the  acts  of 
the  officer,  or  show  that  in  making  the  arrest,  he  complied, 
in  all  respects,  with  the  requisites  of  the  statute.  In  serv- 
ing the  writ,  he  will  be  presumed  to  have  discharged  his 
duty ;  and  if  the  defendant  relies  on  the  fact  that  he  omit- 
ted to  declare  the  authority  under  which  he  acted,  it  was 
proper  matter  of  defense. 

It  is  urged  by  defendant,  in  the  second  place,  that  the  in- 
dictment nowhere  charges  that  the  defendant  resisted  the 
officer  at  the  time  of  the  alleged  attempt  by  him  to  execute 
the  warrant ;  and  that  in  this  respect  it  is  uncertain  and 
repugnant.  The  time  of  the  commission  of  the  offense, 
was  immaterial,  and  need  not  have  been  proved  as  laid. 
Being  alleged  under  a  viddicit^  it  was  nugatory,  and  not 
traversable ;  and  if  repugnant  to  the  premises,  did  not 
vitiate  the  indictment,  but  the  viddudt  itself  may  be  reject- 


Digitized  by  VjOOQ  IC 


SUPREME  COURT  CASES— 1859.  438 


The  State  of  Iowa  v.  Freeman. 


ed  as  surplusage.  It  would  be  otherwise,  if  the  precise 
time  were  the  very  point  and  gist  of  the  cause.  In  such 
case,  the  time  alleged  by  the  videlidt^  is  conchisive  and 
trarersable,  and  shall  be  intended  to  be  the  true  time,  and 
no  other;  and  if  impossible,  or  repugnant  to  the  premises, 
it  will  vitiate  the  nidictment.  Starkie's  Crim.  Pleading, 
277-8. 

It  was  immaterial  in  this  case,  whether  the  offense  was 
committed  on  the  12th  of  May,  or  Xh^  12th  of  October.  It 
may  frequently  happen  that  an  averment  is  faulty,  because 
inconsistent  with  the  fact,  or  repugnant  to  the  other  parts 
of  the  indictment,  oris  in  itself  insensible  or  absurd,  with- 
out such  fault  being  fatal.  Where  the  defective  averment 
may,  without  detriment  to  the  indictment,  be  wholly  omit- 
ted, it  may  lie  considered  as  surplusage,  and  disregarded. 
It  is  only  an  inconsistency  in  the  material  allegations,  that 
will  vitiate  an  indictment. 

The  writ,  by  virtue  of  which  the  oflScer  was  attempting 
to  arrest  the  defendant,  is  set  forth  in  the  indictment.  The 
defendant  objects  that  it  is  a  simple  writ,  issued  by  the 
county  judge,  and  not  a  "judicial  warrant  of  arrest,"  as  al- 
leged. Whether  the  writ  suflSciently  answered  the  descrip- 
tion given  of  it,  is  not  so  material,  as  the  question,  whether 
it  was  a  legal  writ,  as  required  by  the  statute.  Being  sat- 
isfied that  it  is  so,  we  think  the  objection  of  the  defendant 
is  not  well  taken.    The  demurrer  was  properly  overruled. 

We  think  there  was  no  valid  objections  to  the  warrant  of 
arrest  being  given  in  evidence  to  the  jury.  The  fact  that 
it  was  dated  on  the  12th,  and  made  returnable  on  the  13th 
of  May,  was  not  such  an  objection  as  to  render  the  writ 
illegal  and  void.  The  form  given  in  the  statute,  (section 
2827),  is  to  be  pursued  substantially ;  but  we  cannot  say, 
that  the  magistrate  may  not,  for  reasons  appearing  to  him 
suflBcent,  direct  that  the  person  arrested  be  brought  before 
him  for  examination  on  the  day  succeeding  the  date  of  the 
writ 

V0L.VIII.— 55  -    ' 
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No  sufficient  reason  is  shown  for  the  interference  by  this 
court,  with  the  discretion  of  the  district  court,  in  overruling 
the  motion  for  a  new  trial.  The  charge  of  the  court  to  the 
jury  was  not  excepted  to,  and  seems  to  us  quite  as  favorable 
to  the  prisoner  as  he  had  any  right  to  demand.  The  ver- 
dict, we  think,  was  authorized  by  the  evidence. 

Judgment  affirmed. 


Cameron  v,  Logan. 


A  purchaser  of  real  estate  at  a  sheriff  'a  sale,  where  there  is  no  frand,  can- 
not resist  the  payment  of  the  purchase  money,  upon  the  ground  that 
the  judgment  debtor  had  no  title,  or  a  defective  one,  and,  therefore,  that 
the  bid  was  without  consideration. 

Appeal  from  the  Dubuque  District  Court. 
Wednesday,  June  8. 

The  plaintiffs  brought  a  suit  against  one  Attix,  on  the  4th 
of  April,  1857,  for  the  enforcement  of  a  mechanic's  lien,  for 
work  and  labor,  &c.,  prior  to  November  19,  1856,  and  re- 
covered judgment  July  11,  1857.  The  defendants  brought 
suit  against  Attix,  April  24,  1857,  to  enforce  a  mechanic's 
lien  on  the  same  property,  upon  notes  given  in  settlement, 
January  20, 1857,  and  recovered  jndgment  July  3, 1857. 
An  execution  issued  on  the  judgment  of  defendants,  July 
6th,  and  on  that  of  plaintiffs,  July  18,  1857,  directing,  in 
each  instance,  the  sale  of  the  property  covered  by  the  liens. 
The  sheriff  advertised  the  property  for  sale,  under  each  ex- 
ecntion,  on  the  same  day.  It  was  first  offered  under  the  ex- 
ecution of  defendants,  and  struck  off  to  them  for  $375,  both 
parties  bidding  on  it.  It  was  then  offered  under  the  execu- 
tion of  plaintiffs,  and  both  parties  again  bid,  and  the  prop- 
erty was  struck  off  again  to  defendants,  for  $275.    The 
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amount  of  this  last  bid,  though  requested,  they  refused  to 
pay,  and  this  action  is  brought  to  collect  the  same. 

Upon  the  above  facts,  the  court  below  held  that  defend- 
ants were  not  liable,  and  rendered  judgment  against  plain- 
tiffs for  costs,  from  which  they  appeal. 

BUsdl^  MUla  <j6  Shiras^  for  the  appellants. 

Vandever  dk  Friend^  for  the  appellees. 

Wright,  C.  J. — ISo  argument  has  been  submitted  by  ap- , 
pellees,  and  we  are  left  to  conjecture  the  ground  upon  which 
they  seek  to  sustain  the  judgment  of  the  court  below. 
From  the  argument  of  the  appellants,  we  infer  that  'it  was 
predicated  upon  the  ground  that  the  previous  sale  to  defend- 
ants under  their  execution,  issued  upon  a  judgment  prior 
in  date  to  that  of  plaintiffs,  divested  Attix  of  all  title  to  the 
property ;  that  nothing  remained  to  be  sold  under  the  other 
execution ;  that  the  bid  was  without  consideration  and  de- 
fendants were,  therefore,  not  bound  to  pay  it. 

There  was  no  fraud,  and  no  pretence  of  fraud,  on  the 
part  of  plaintiffs,  to  induce  the  defendants  to  make  the  bid. 
On  the  contrary,  it  is  evident  that  defendants  purchased  with 
full  knowledge  of  all  the  circumstances,  and  full  notice  of 
the  title  they  were  acquiring.  Whether  so  or  not,  it  was 
their  duty  to  take  notice,  and  they  cannot  excuse  themselves 
from  paying  the  amount,  nor  avoid  their  bid,  by  showing 
that  the  judgment  debtor  had  a  defective  title.  Thfs  very 
question  is  examined  and  settled  in  Dean  v.  Morris^  4  G. 
Oreene,  312.  And  see  the  authorities  there  cited.  This 
determines  the  case,  and  we,  therefore,  need  not  examine 
the  other  grounds  presented  by  appellants. 

Judgment  reversed. 
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After  an  appeal  is  taken  to  the  supreme  court,  the  opposite  party  is  not 
bound  to  take  notice  of  what  maybe  done  in  the  cause  in  the  district  court 

When  a  cause  is  pending  in  the  appellate  court,  it  is  irregularand  improper 
to  make  any  move  in  it  in  the  court  below,  without  notice  to  the  adverse 
party. 

An  action  for  the  value  of  a  horse,  sold  under  an  eiecution  issued  by  the 
defendant  as  justice  of  the  peace.  On  the  trial,  at  the  October  term, 
1856,  the  jury  returned  a  verdict  as  follows  :  "  We,  the  jury,  find  the 
value  of  the  horse  to  be  $150  00.  Judgment  in  favor  of  the  plaintiff 
was  rendered  for  that  sum,  with  costs.  An  appeal  to  the  supreme  court 
was  perfected  in  June,  1857.  In  September,  1857,  a  motion  was  made 
to  amend  the  record  of  the  cause,  based  upon  an  affidavit,  to  the  effect 
that  the  jury  returned  the  value  of  the  horse  by  consent  of  parties ;  that 
the  parties  had  agreed,  that  the  liability  of  defendant  to  pay  for  the 
same,  should  be  left  to  the  court,  as  a  question  of  law ;  and  that  the 
court,  after  full  argument,  had  found  the  defendant  liable,  and  rendered 
judgment  accordingly.  The  motion  was  heard,  but  whether  the  defend- 
ant was  present,  does  not  appear,  and  amendment  ordered  as  asked  in 
the  motion;  ffeldj  That  the  amendment  made,  was  not  *'the  correction 
of  an  evident  mistake,"  within  the  meaning  of  section  1580  of  the  Code. 

Appeal  from  the  Clayton  District  Covrt. 

Wednesday,  June  8. 

Plaintiff  sues  for  the  value  of  a  horse  sold  under  exe- 
cutioQ,  issued  by  the  defendant,  as  a  justice  of  the  peace. 
The  issue  being  made  up,  and  trial  had,  the  jury  returned 
a  verdict  as  follows :  "  We,  the  jury,  find  the  value  of  the 
horse  to  be  one  hundred  and  fifty  dollars,"  Judgment  was 
thereupon  rendered  in  favor  of  plaintiflT  for  that  amount, 
with  costs.  This  was  at  the  October  term,  1866,  and  this 
appeal  was  perfected  in  June,  1857.  In  September,  1857, 
a  motion  was  made  to  amend  the  record,  based  upon  an  af- 
fidavit to  the  eflfect,  that  the  jury  returned  the  value  of  the 
horse  by  the  consent  of  parties ;  that  the  parties  had  agreed 
that  the  liability  of  the  defendant  to  pay  for  the  same, 
should  be  left  to  the  court,  as  a  question  of  law ;  and  that 
the  court,  after  full  argument,  had  found  the  defendant  lia- 
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ble,  and  rendered  judgment  accordingly.  This  motion  was 
heard,  but  whether  defendant  was  present,  does  not  appear, 
and  the  amendment  ordered,  as  asked  in  the  motion. 

W.  T.  Barker^  for  the  appellant. 

E.  a.  WilMams^  for  the  appellee. 

Weight,  C.  J. — It  is  very  clear  that  the  judgment  was 
not  authorized  from  the  verdict.  There  was  no  finding  in 
favor  of  either  party.  As  far  as  the  record  discloses,  the  * 
verdict  practically  amounted  to  nothing.  Can  the  subse- 
quent proceedings  aid  the  plaintiff?  We  think  not,  for  two 
reasons. 

At  the  time  the  motion  was  made,  the  cause  was  pend- 
ing in  this  court.  It  was  at  least  irregular  and  improper 
to  make  any  move  in  it,  in  the  court  below,  without  notice 
to  the  adverse  party.  After  appeal,  defendant  was  not 
bound  to  take  notice  of  what  might  be  done  in  the  district 
court. 

In  the  next  place,  the  amendment  made,  was  not  "  the 
correction  of  an  evident  mistake,"  within  the  meaning  of 
section  1580  of  the  Code.  The  evidence  of  the  agreement 
referred  to  in  the  motion  and  affidavit,  existed  only  in  par- 
ol, and  it  would  be  a  very  loose  and  dangerous  practice  to 
admit  ex  parte  affidavits,  in  the  absence  of  the  opposite  par- 
ty, a  year  after  final  judgment,  and  after  appeal,  to  establish 
an  agreement  of  this  nature.  Such  agreements  should  al- 
ways be  evidenced  by  the  record,  unless  admitted. 

Judgment  reversed. 
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Where  an  assignee,  under  an  assignment  for  the  benefit  of  creditors,  files 
a  bond  as  required  bj  law,  and  also  an  inventory  and  appraisement  of 
the  assigned  property,  sworn  tobjtwo  disinterested  persons,  the  county 
judge  possesses  no  power  or  authority,  under  the  act  entitled  <^an  act  to 
amend  chapter  62,  title  13,  of  the  Code  of  Iowa,  and  to  close  up  assign- 
ments for  the  benefit  of  creditors,"  approved  January  29,  1857,  to  re- 
move the  assignee,  and  appoint  a  new  one. 

The  power  conferred  upon  the  county  judge,  by  section  twelve  of  the  act 
in  relation  to  assignments  for  the  benefit  of  creditor^,  approved  January 
^  29,  1857,  is  to  be  exercised  when  there  is  likely  to  occur  a  failure  of  the 
trust,  and  not  when  there  is  merely  an  imperfect  or  defective  perform- 
ance of  the  duty  prescribed. 

An  imperfect  or  defective  inventory  of  property,  conveyed  under  an  assign- 
ment for  the  benefit  of  creditors,  cannot  be  treated  as  an  absolute  nul- 
lity. 

Appeal  from  the  Poweshiek  Districi  Court. 
Thursday,  June  9. 

This  cause  was  submitted  upon  an  agreed  statement  of 
facts,  from  which  it  appears,  that  on  the  14th  of  November, 
1857,  T.  J.  Kemper  executed  to  the  defendant  an  assignment 
of  his  property,  for  the  benefit  of  his  creditors  generally;  and 
that  tlie  plaintiffs,  having  been  appointed  in  the  place  of  the 
assignee,  Reuben  Mickel,  sued  out  a  writ  of  replevin,  by 
which  they  took  possession  of  the  property. 

By  the  agreement,  the  following  further  fisicts  appear: 
That  the  assignment  was  duly  acknowledged  and  recorded ; 
that  Mickel  accepted  the  trust,  and  took  possession  of  the 
property,  and  held  the  same  until  the  service  of  the  writ 
sued  out  in  this  cause ;  that  on  the  28th  of  November,  1857, 
he  published  the  notice  required  by  section  two  of  the  act 
regulating  assignments  for  the  benefit  of  creditors,  and  on 
the  Ist  of  December,  filed  with  the  clerk  an  inventory  and 
valuation  of  the  property  assigned  to  him,  and  his  bond  in 
the  proper  amount,  with  sureties,  approved  by  the  clerk ; 
that  Mickel  did  not  sign  the  inventory,  nor  swear  to  tlie 
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valuation,  but  this  was  made  and  sworn  to  by  two  disinter- 
ested persons,  selected  by  himself,  who  were  sworn  to  make 
a  true  and  correct  inventory  and  appraisement;  tliat  the 
said  inventory  included  all  the  property  and  eflfects  of  said 
Kemper,  which  came  into  the  hands  of  the  assignee,  but  did 
not  include  the  valuation  of  the  real  estate,  which  was  re- 
turned as  encumbered  to  its  full  value,  or  as  of  value  un- 
known, and  the  exact  amount  and  kind  of  each,  and  every 
item  or  article,  was  not  set  out,  but  was  specified  by  general 
names  and  terms,  without  giving  the  number  of  yards, 
pairs,  &c.;  that  in  April,  1858,  oneCutts,  a  creditor,  applied 
to  the  county  judge,  for  the  appointment  of  suitable  persons 
to  execute  the  trust,  for  the  reason  that  said  Mickel  had 
failed  to  file  the  inventory  as  required  by  law ;  that  tliis  ap- 
plication was  ex  parte^  and  without  notice  to  the  assignee ; 
and  that  thereupon  tlie  county  judge  appointed  the  plain- 
tiffs as  such  trustees,  who  thereupon  brought  this  action  to 
I'ecover  possession  of  the  property. 

It  is  further  agreed,  that  if  the  court  should  be  of  the 
opinion  that  the  county  judge  had  authority  and  right,  un- 
der the  above  facts,  to  appoint  the  plaintiffs,  then  judgment 
is  to  be  rendered  in  their  favor ;  but  if  the  court  should  be 
of  opinion  that  the  county  judge  had  not  such  right,  then 
judgment  for  the  return  of  the  property  is  to  be  rendered  in 
favor  of  the  defendant.  *  The  opinion  of  the  district  court 
was  in  favor  of  the  plaintiffs,  and  the  defendant  appeals. 

W.  Penn.  Clarke^  for  the  appellant. 

From  the  statement  in  this  case,  the  court  will  see  that 
but  a  single  question  is  presented  for  adjudication,  viz:  as  to 
the  right  of  the  county  judge,  under  the  facts  stated,  to  re- 
move Mickel,  the  appellant,  and  appoint  tlie  appellees  to 
execute  the  assignment  of  Kemper,  in  his  stead.  This  ques- 
tion depends  upon  the  minor  one — whether  there  had  been 
a  suflicient  compliance  with  the  statute,  on  the  part  cf 
Mickel  ?    The  district  court  held,  that  the  inventory  and 
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appraisement  specified  in  section  three  of  the  act  of  1857, 
must  be  made  by  the  assignee  himself;  that  the  filing  of 
the  inventory  and  valuation  was  a  precedent  act  to  the  filing 
of  the  bond ;  that  the  filing  of  the  inventory  and  valuation, 
and  giving  bond,  were  plainly  required  as  one  entire  act, 
necessary  to  completely  quality  the  assignee  to  perform  the 
trust ;  and  that  the  appointment  of  the  appellees  was  legal 
and  proper. 

I.  We  think  the  decision  of  the  court  below,  is  too  ht- 
eral,  and  erroneous.  No  objection  is  taken  to  the  snflBcien- 
cy  of  the  assignment  itself.  Under  the  assignment,  the  le- 
gal title  to  the  property  assigned,  vested  in  Mickel,  as  well 
that  not  mentioned,  as  that  described  in  the  assignment 
Laws  of  1857,  sec.  1,  430.  The  second  section  of  the  act 
then  requires  the  assignee  to  give  notice  to  the  creditors. 
This  was  done.  The  third  section  provides,  that  the  assignee 
"  shall  forthwith  file  with  the  clerk  of  the  district  court,"  a 
true  and  full  inventory  and  valuation  of  said  estate,  under 
oath  or  affirmation,  so  far  as  the  same  has  come  to  his 
knowledge,  and  shall  then  enter  into  bonds  to  said  clerk, 
for  the  use  of  the  creditors,  in  double  the  amount  of  the 
inventory  and  valuation,  with  one  or  more  sureties,  to  be 
approved  by  said  clerk,"  &c.  The  question  is  on  the  trne 
construction  of  this  language  of  the  law.  We  contend  that 
it  was  strictly  complied  with — that  such  an  inventory  and 
valuation  as  the  statute  requires,  was  filed.  It  is  true  that 
the  inventory  and  valuation  were  made  by  two  disinterested 
persons — that  it  was  made  under  their  oath — that  it  was 
filed  by  the  assignee,  with  the  clerk  of  the  district  court — 
and  that  it  contained  all  the  effects  of  the  estate,  that  had 
come  to  the  knowledge  of  the  assignee.  But,  says  the  court, 
the  assignee  "  shall  himself  file,  under  his  oath,  or  aflirma- 
tion,  an  inventory  and  valuation,"  but  the  statute  does  not 
say  so.  It  says  that  he  shall  file  a  full  and  true  inventory 
and  valuation  of  the  estate,  under  oath  or  affirmation,  but 
it  nowhere  specifies  by  whom  the  oath  or  affirmation  shall 
be  made.    The  court  assumes  that  it  must  be  the  oath  of 
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the  assignee,  while  we  can  well  see,  that  it  was  the  intention 
of  the  legislature  to  leave  it  open,  so  that  the  valuation 
might  be  made  b}'^  disinterested  witnesses,  as  was  done  in 
this  ease.  The  object  of  this  provision  of  the  law,  was  to 
manufacture  evidence,  as  to  the  assets  of  the  assigned  es- 
tate, by  which  all  parties  should  Re  bound.  The  assignee 
stands  between  the  assignor  and  his  creditors.  All  are 
equally  interested  in  knowing  the  value  of  the  assigned  es- 
tate, and  preserving  some  evidence  of  that  value.  It  is  as 
necessary  to  tlie  protection  of  the  assignee,  as  to  that  of  the 
assignor,  or  his  creditors.  And  where,  as  in  this  case,  the 
inventory  and  appraisement  is  made  under  the  oath  of  dis- 
interested persons,  and  their  valuation  of  the  property  is 
tiled  with  the  clerk  by  the  assignee,  he  accepts  that  valua- 
tion— makes  it  his  own — and  the  statute,  both  in  letter  and 
spirit,  is  complied  with. 

II.  But  assuming,  for  the  sake  of  the  argument,  that  the 
statute  contemplates  that  the  inventory  and  valuation  shall 
be  made  under  the  oath  of  the  assignee  himself,  we  contend 
that  this  provision  is  but  directory — that  tlie  assignee  does 
not  derive  his  right  from  the  filing  of  the  inventory,  but 
from  the  assignment  itself— and  that  a  failure  on  the  part  of 
the  assignee,  to  swear  to  the  inventory  and  valuation  made 
by  him,  he  having  entered  upon  the  trust,  will  not  divest 
tliat  right.  It  is  difficult  to  lay  down  any  general  rule  upon 
this  subject,  but  we  believe  that  the  law  resolves  itself  into 
this :  that  where  the  act  prescribed  by  a  statute,  does  not 
confer  the  right  or  power  to  act,  but  merely  regulates  the 
manner  of  carrying  out  the  right  or  power,  the  provision  of 
the  statute  is  not  inhibitory,  but  director}',  and  a  failure  to 
comply  with  the  requisitions  of  the  statute,  will  not  vitiate 
the  acts  of  the  officer  or  agent.  Thus,  in  the  case  of  a  sher- 
iif.  He  holds  an  execution  against  A.,  and  has  levied  on 
his  land.  The  statute  provides  the  length  and  kind  of  no- 
tice he  shall  give,  before  making  sale  of  the  land.  The 
right  and  power  to  sell  is  derived,  not  from  the  publication 
of  the  notice,  but  from  the  judgment  and  execution.  The 
Vol.  VIII.— 66 
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sheriff,  in  fact,  represents  both  parties — debtor  and  creditor. 
It  has  been  held  frequently,  and  was  so  held  by  this  court, 
in  Cavender  v.  Heirs  ^f  Stnith^  1  Iowa,  306,  that  so  much 
of  the  statute  as  regulated  the  manner  of  levying  and  sell- 
ing, was  directory  to,  and  not  inhibitory  upon,  the  sheriff, 
and  that  the  failure  of  the  officer,  in  any  of  these  particu- 
lars, would  not  vitiate  a  sale. 

So,  in  the  case  at  bar.'  The  assignment  vests  in  the  as- 
signee the  right  to  act.  The  law  gives  the  assignor  the 
right  to  select  the  person  who  shall  wind  up  his  affairs.  The 
deed  vests  the  property  in  the  assignee,  in  trust  for  the 
creditors.  The  assignee  represents  both  debtor  and  credit- 
or. The  assignor  has  as  much  interest  and  right,  that  the 
assignee  selected  by  him,  shall  act,  as  the  creditors.  For 
the  common  benefit  of  all  three  of  the  parties  concerned — 
assignee,  assignor,  and  creditors — the  law  prescribes  that  an 
inventory  shall  be  filed,  but  neither  the  filing  of  that,  nor 
the  bond,  confers  any  right— that  must  come  from  another 
source.  But  let  us  look  at  it  in  another  light.  Suppose 
that  Mickel  had  gone  on,  and  converted  the  assets  into  mo- 
ney, and  that  he  bad  never  filed  any  inventory,  nor  given 
any  bond,  could  he,  with  the  assets  of  Kemper  in  his  pock- 
et, coolly  say  to  the  creditors  of  K.,  "  Gentlemen,  I  am  not 
the  assignee  of  Kemper;  I  never  filed  a  sworn  inventory, 
nor  any  bond,  as  the  statute  requires;  and  therefore  never 
had  any  legal  right  to  the  assets  of  Kemper."  We  suppose 
not;  and  if  he  could  not,  then  the  requirements  of  the  stat- 
ute, as  to  tiling  an  inventory,  under  oath,  is  directory,  and 
the  want  of  such  a  valuation  will  not  divest  him  of  his 
rights. 

III.  But  if  this  court  should  be  against  us  on  both  points, 
and  hold  that  the  provisions  of  the  third  section  of  the  act, 
are  inhibitory,  and  that  the  inventory  and  valuation  filed, 
was  insufficient,  we  contend,  in  the  third  place,  that  still 
the  county  judge  had  no  power,  under  section  twelve  of 
the  act,  to  remove  Mickel,  and  appoint  the  appellees  as- 
signees of  Kemper,  in  his  stead.    The  statute  makes  no 
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provision  for  such  a  case  as  this.  The  twelfth  section  only 
contemplates  cases  where  the  assignee  has  deceased,  or  fail- 
ed to  file  any  inventory,  &c.,  within  twenty  days,  inferring 
from  the  lapse  of  time,  that  the  assignee  named  in  the  con- 
veyance, had  refused,  or  was  unwilling  to  act.  But  the  case 
at  bar  shows  a  trustee  in  being,  and  acting.  The  defect,  if 
defect  there  is,  was  not  in  refusing,  failing,  or  neglecting  to 
file,  within  twenty  days,  the  inventory  and  valuation,  but 
in  tiling  a  defective  one.  That  the  statute  contemplates  an 
entire  vacancy  in  the  a8signee6hip,by  death,  or  a  neglect  to 
take  the  initiatory  steps,  is  obvious,  we  think,  from  the  pro- 
visions of  the  section  itself.  It  makes  no  provision  for  no- 
tice to  any  parties  interested,  but  treats  the  assignment  as 
dormant,  for  want  of  an  agent  to  put  it  into  motion.  We 
cannot  believe  that  such  would  have  been  the  case,  had  the 
legislature  contemplated  a  case  like  the  present,  or  that  the 
law-making  power  designed  to  oust  a  man  from  office  or  po- 
sition, or  to  divest  him  of  property,  without  at  least  givjng 
him  an  opportunity  to  be  heard.  Old  fashioned  notions  of 
justice,  rebel  against  such  a  construction  of  the  statute. 

The  defect  in  the  proceeding  of  the  assignee  in  this  case, 
if  any  defect  there  is,  is  amply  provided  for  in  the  statute. 
By  section  seven,  the  assignee  is  at  all  times  subject  to  the 
order  and  supervision  of  the  district  court,  and  may  be  com- 
pelled to  proceed  in  the  faithful  execution  of  the  trust,  as 
required  by  law.  Under  this  section,  if  any  of  the  credit- 
ors of  Kemper,  were  dissatisfied  with  the  inventory  and  val- 
uation, on  tile, — if  they  believed  it  unfairly  made,  or  that 
any  wrong  was  intended — they  had  only  to  apply  to  the 
district  court,  and  that  court,  on  a  proper  showing,  could 
have  compelled  the  assignee  to  tile  an  inventory  and  valua- 
tion, sworn  to  by  himself.  This  remedied,  no  room  was 
left  for  complaint.  The  proceeding  was  strictly  regular. 
Xot  only  this,  but  under  section  nine,  the  assignee  could 
have  been  required  to  tile  an  additional  inventory.  If, 
then,  the  filing  an  inventory  and  valuation,  sworn  to  by 
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.  two  disinterested  persons,  was  irregular,  and  that  irregu- 
larity could  have  been  remedied  under  any  other  provision 
of  the  statute,  as  we  clearly  think  it  could,  there  is  no  doubt 
in  our  mind  that  tiie  county  judge  exceeded  the  power  con- 
ferred upon  him  by  section  twelve — or,  rather,  that  he  acted 
in  a  case  not  embraced  within  the  power — and  the  decis- 
ion of  the  district  court  is  erroneous. 

Xo  appearance  for  the  appellees. 

"Woodward,  J. — The  act  of  January  29th,  1S57,  (chapter 
254,  Statutes  of  1857,  430),  enacted  to  secure  the  faithful 
execution  of  assignments,  for  the  benefit  of  creditors,  pro- 
vides that  the  aasis^nee  shall  give  notice  of  his  appointment 
in  a  manner  provided,  and  send  a  notice  thereof  to  the  cred- 
itors, and  shall  forthwith  file,  with  the  clerk  of  the  district 
court,  in  the  county  where  the  assignment  is  recorded,  a 
true  and  full  inventory  and  valuation  of  the  property  as- 
signed, under  oath,  or  affirmation,  so  far  as  the  same  has 
come  to  his  knowledge,  and  shall  enter  into  bond  with  the 
clerk,  for  the  use  of  the  creditors,  in  double  the  amount  of 
the  inventory  and  valuation,  with  sureties  approved  by  the 
clerk. 

By  section  twelve,  it  is  provided,  that  if  the  assignee  die, 
before  the  closing  of  his  trust,  or  in  case  the  assignee  fail  or 
neglect,  for  the  period  of  twenty  days,  atlter  the  making  of 
any  assignment,  to  file  an  inventoi-y  and  give  bond,  as  be- 
fore provided,  on  the  application  of  any  person  interested, 
as  creditor  or  otherwise,  the  county  judge  shall  appoint 
some  one  or  more  persons,  to  execute  the  trust  embraced 
in  the  assignment.  This  is  the  portion  of  the  act  upon 
which  the  present  questions  arise. 

It  is  desirable  that  an  explanation  should  be  given  of  the 
objection  made  to  the  inventory,  that  specific  items  were 
not  given,  such  as  the  number,  pairs,  &c.,  and  also  in  rela- 
tion to  the  real  estate;  and  as  a  copy  of  the  inventory  is 
made  a  part  of  the  case,  this  can  be  shown.  The  following 
are  examples: 
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Lot  of  prints, Ji208  27 

"      "    silks,  gloves,  ribbons 36  98 

"      "    pants,  coats  and  vests, 500  15 

"      "    hats  and  caps, 63  00 

Three  lots  in  PJattsniouth,  Nebraska  territory,  are  men- 
tioned as  of  nnmbers  unknown,  and  of  a  value  unknown. 
Lots  in  towns,  and  lands  in  the  state  of  Iowa,  are  not  val- 
ued, but  are  described  in  more  or  less  accurate  degree,  and 
are  stated  to  be  encumbered  to  their  full  value. 

Th«  object  of  the  act,  as  expressed  in  its  title,  is  to  amend 
chapter  sixty-two  of  the  Code,  and  to  close  up  assignments 
for  the  benetit  of  creditors.  And  as  expressed  on  its  face, 
and  in  its  provisions,  we  may  add,  that  it  is  to  secure  the 
faithful  and  more  prompt  execution  of  such  trusts.  By  sec- 
tion seven,  the  assignee  is  rendered  subject  at  all  times,  to 
the  order  and  supervision  of  the  district  court,  and  the  lat- 
ter may  cause  him  to  file  reports,  at  any  time,  of  the  situa- 
tion of  the  trust,  and  he  is  to  file  additional  inventories,  from 
time  to  time,  of  any  further  property  which  may  come  into 
his  hands. 

Assignments  for  the  benefit  of  creditors,  are  voluntary  on 
the  part  of  the  debtor.  No  authority  can  compel  him  ;  and 
when  made,  they  partake  of  the  nature  of  a  private  con- 
tract. The  assignee  derives  his  authority  entirely  from  the 
grantor,  and  the  appointment  carries  with  it  an  actual,  and 
not  an  imaginary,  nor  theoretical,  trust  and  confidence.  The 
assignee  is  the  choice  of  the  debtor,  in  whom  to  entrust  his 
property,  and  his  relations  with  his  creditors.  Under  this 
view  of  the  relation,  we  should  not  expect  the  legislature 
to  go  further  than  to  regulate,  direct,  and  secure  a  perlbrm- 
ance  of  the  trust.  Heretofore  it  has  fallen  within  the  prov- 
ince of  a  court  of  chancery,  to  supply  the  place  of  a  trustee, 
when  the  trust  was  likely  to  fail  for  the  want  of  one.  But 
this  act  has  transferred  this  authority  to  the  courts  of  law, 
in  the  instance  of  assignments  for  the  benetit  of  creditors. 

It  seems  to  us,  that  it  is  intended  that  this  power  should 
l>e  brought  into  exercise,  when  there  is  likely  to  occur  a 
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failure  of  the  trust,  and  not  when  there  is  merely  an  imper- 
fect or  defective  performance  of  the  duty  prescribed.  Ac- 
cordingly, the  statute  enacts,  that  when  the  assignee  dies, 
before  the  closing  of  his  trust,  or  if  he  fails  the  given  length 
•of  time  to  file  the  inventory  and  valuation,  the  county  judge 
may  appoint  an  assignee.  As  the  first  of  these  provisions 
regards  a  disability  occurring  after  entering  upon  a  dis- 
charge of  the  trust ;  so  the  second  seems  to  regard  a  non- 
acceptance  of  the  trust.  It  takes  tlie  failure  to  file  an  in- 
ventory, as  a  refusal  to  a'*cept.  We  do  not  think  that  a 
just  interpretation  of  the  act,  requires  so  rigid  a  view,  as  to 
regard  an  imperfect,  or  defective  inventory,  as  an  absolute 
nullity.  There  are  reasons  for  considering  a  valuation  made 
by  other  and  disinterested  i)ersons,  as  superior  to  one  made 
by  the  assignee  himself,  and  it  affords  him  no  greater  op- 
portunity for  withholding  property,  than  if  made  by  him- 
self. He  adopts  the  act  of  the  appraisers,  and  thus  makes 
it  his  own,  and  they  are  sworn  to  a  true  performance  of  the 
duty. 

It  is  to  be  remembered,  that  he  may  make  subsequent  re- 
ports, at  any  time,  and  that  he  is  under  the  supervision  of,  and 
subject  to,  the  orders  of  the  district  court,  who  may  require 
him  to  report  upon  the  condition  of  his  tnist,  and  may,  at 
any  time,  rectify  any  errors — cause  defects  to  be  cnrcjd,  end 
imperfections  to  be  amended.  Let  it  be  further  borne  in 
mind,  that  the  statute  is  not  express  in  requiring  his  signa- 
ture, or  oath,  to  the  inventory  and  valuation  ;  and  that  there 
are  not  wanting  similar  instances  of  a  want  of  explicit  re- 
quirement as  to  who  shall  make  an  affidavit,  or  the  like,  and 
in  which  it  is  held  that  the  act  may  be  perfonned  by  others 
than  the  party  concerned.  It  is  true  that  the  knowledge  of 
the  property  assigned,  belongs  properly  to  him,  but,  on  the 
other  hand,  the  appraisement  of  it,  better  becomes  disinter- 
ested persons. 

In  view  of  these  considerations,  although  we  may  believe 
it  the  primary  intent  of  the  statute,  that  the  assignee  should 
sign  and  make  oath  to  the  inventory,  at  least,  yet  believing 
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that  a  total  failure  to  accept  or  fulfil  the  trust,  was  contem- 
plated, before  the  will  of  the  assignor  should  be  suspended, 
by  the  appointment  of  a  new  trustee,  we  cannot  believe 
this  to  be  the  case  of  such  a  failure  as  to  call  for  the  ap- 
pointment of  another  assignee.  In  substance,  and  intention, 
he  has  complied  with  the  law,  and  if  the  form,  or  detail,  is 
not  entirely  correct,  it  is  within  the  power  of  the  court  to 
cause  it  to  be  perfected,  by  the  return  of  a  new  inventory, 
or  an  amendment  of  the  present  one. 

The  district  court  considered  the  appointment  by  the  coun- 
ty court  as  coming  within  the  puposes  and  intent  of  the 
statute,  inasmuch  as  the  inventory  and  appraisement  was 
not  made  by  the  assignee  himself,  thus  regarding  these  as  a 
nullity,  and  as  if  no  inventory  had  been  made.  In  this,  we 
think,  the  court  erred. 

This  view  of  the  case,  avoids  the  necessity  of  considering 
the  objection,  that  the  appointment  was  made  ex  parte^  and 
without  notice  to  the  assignee. 

The  judgment  of  the  district  court  is  reversed,  and  a  writ 
of  procedendo  \^  awarded,  with  directions  to  the  court  to 
award  a  return  of  the  property,  or,  in  failure  thereof,  tlwtf. 
the  defendant  have  judgment  for  tlie  value  thereof,  accord- 
ing to  the  terms  of  the  agreed  case. 
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A  party  cannot  claim  the  priTilegc,  as  a  matter  of  right,  to  recaU  a  wit- 
ness, either  for  the  purpose  of  preparing  a  bill  of  exceptions,  or  for  the 
purpose  of  impeaching  the  witness,  or  to'settle  the  question  as  to  what 
he  did  testify  to  when  previously  on  the  stand. 

Where  it  only  appears  from  the  record,  that  the  district  court  refused  to  al- 
low* witness  to  be  recalled,  the  appellate  court  is  bound  to  presume  that 
the  discretion  lodged  with  that  tribunal  over  such  matters  of  practice, 
was  properly  exercised. 
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Under  an  indictment  for  enticing  awaj  an  unmarried  female,  under  the 
age  of  fifteen  years,  from  her  father,  &c.,  without  their  consent,  for  the 
purpose  of  prostitution,  the  defendant  cannot  show  that  the  said  female 
before  said  enticing,  told  him  that  she  was  over  fifteen  years  of  uxe. 

A  party  is  liable  for  a  wrongful  act,  where  there  exists  a  criminal  intent, 
although  ths  act  done,  is  not  that  which  was  intended.  The  wrongful 
intent  to  do  one  act,  is  transposed  to  the  other,  and  constitutes  the  same 
offense. 

In  a  criminal  case,  it  is  not  competent  to  prove  what  the  prosecuting  wit- 
ness had  said  upon  the  subject  matter  of  her  testimony,  except  for  the 
purpose  of  impeaching  her ;  and  when  the  evidence  is  offered  for  this 
purpose,  the  way  must  be  prepared,  by  asking  her  the  necessary  ques- 
tions while  on  the  stand  ;  nor  is  it  competent  to  show  what  she  said  she 
had  sworn  to. 

The  words,  ''or  other  psrsons  having  the  legal  charge  of  her  person,'^  in 
section  2584  of  the  Cods,  do  not  moan  that  such  parson  shall  have  all 
the  power  and  authority  over  the  child  possessed  by  the  parent,  or  legal- 
ly appointed  guardian  ;  nor  do  they  mean  the  person  who  has  the  tem- 
porary charge,  or  a  charge  for  a  particular  purpose — as  a  school-mis- 
tress or  governess. 

If  otherwise  mide  out,  the  crim3  will  b'j  complete,  if  the  enticing  away 
was  without  the  consent  of  a  person  who,  with  the  permission  of  the 
parents,  if  living,  was  entrusted  with  the  care,  custody,  charge,  or  con- 
trol of  the  child,  as  an  actual  member  of  the  family. 

W^Iiere  on  the  trial  of  an  idictment  for  enticing  away  an  unmarried  female, 
under  the  age  of  fifteen  years,  ^c,  the  evidence  tended  to  show  that 
the  female  had  resided  with  her  uncle,  0.,  for  about  seven  years,  as  a 
member  of  his  family,  the  court  was  asked  to  instruct  as  follows: 
"That  if  she  was  living  in  the  family  of  0.,  as  a  member  of  bis  family, 
and  had  no  parent  or  guardian  in  the  state,  and  was  wholly  under  the 
protection  and  care  of  said  O.,  then  she  was  under  the  control  of  said 
0.  within  the  statute,  provided  she  was  under  fifteen  years  of  age  at  the 
time,  and  there  by  the  consent  of  her  parents,  which  consent  may  be 

•  proved  by  the  relationship  of  the  family,  and  the  length  of  time  she 
has  been  there,  in  the  absence  of  other  testimony,"  which  instruction 
was  given  by  the  court ;  and  where  the  defendant  asked  the  court  to  in- 
struct as  follows:  ''That  if  the  child  was  not  under  the  control  of  fa- 
ther or  mother,  any  one  who 'claimed  to  have  such  control,  must  show 
that  he  has  been  legally  appointed  the  guardian  for  that  purpose,  or  that 
said  child  has  been  apprentifted,"  which  instruction  the  court  refused ; 
Heldf  That  there  was  no  error  in  giving  the  one,  and  refusing  the  oth- 
er instruction. 

Where  the  parents  of  the  female  enticed  away,  are  dead,  and  no  guardian 
has  been  appointed,  those  with  whom  she  resided  as  a  member  of  the 
family,  and  who  had  her  wholly  under  their  care  and  protection,  would 
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have  "  the  lejcal  charge  of  her  person,"  within  the  meaning  of  section  y\^^ 

2584  of  the  Code.  ^\^^ 

The  word  *' prostitution,"  in  section  2584  of  the  Code,  means  common,  ^\^ 

indiscriminate,  illicit,  intercourse,  and  not  merely  seduction,  or  sexual    ^«^ 
intercourse  confined  exclusively  with  one  man.  ^^ 

Where  on  the  trial  of  an  indictment  for  enticing  awaj  an  unmarried  fe- 
male, &c.,  there  was  testimony  of  a  purpose  on  the  part  of  defendant, 
"  to  seduce  and  enjoy  the  body  of  the  said  female,  and  that  he  bad  ta- 
ken her  away  in  order  to  have  carnal  intercourse  with  her,  and  did  sc^ 
enjoy  her  person,  but  there  was  no  testimony  that  be  purposed  that  she 
should  be  carnally  enjoyed  by  others,  nor  that  she  should  be  devoted  to« 
promiscuous  carnal  intercourse,  nor  that  he  took  her,  or  proposed  taking 
her,  to  any  house  of  prostitution ;  and  where  the  defendant  asked  the 
court  to  instruct  the  jury  as  follows:  ^^That  if  the  defendant  only  in- 
tended to  obtain  the  body  of  the  said  female,  for  his  pwn  personal  car- 
nal enjoyment,  and  no  more,  then  the  act  did  not  amount  to  her  prosti- 
tution in  the  sense  of  the  law,"  which  instruction  the  court  refused  to 
give;  ffeldj  That  the  instruction  should  have  been  given.      ^ 

Appeal  from  the  Des  Moines  District  Court. 

Thubsday,  Juxe  9. 

This  was  an  indictment  for  taking  and  enticing  away  an 
numarried  female,  under  the  age  of  fifteen  years,  from  and 
without  the  consent  of  the  person  having  the  legal  charge 
of  her  person,  for  the  purpose  of  prostitution.  On  the  trial, 
the  defendant  offered  certain  testimony,  which  was  objected 
to  and  rejected.  He  also  asked  certain  instructions,  which 
were  refused,  and  objected  to  those  asked  and  given  at  the  re- 
quest of  the  state.  There  was  a  verdict  of  guilty ;  motions  in 
arrest,  and  for  a  new  trial,  overruled ;  and  defendant  sen- 
tenced to  the  penitentiary  for  three  years.  The  other  ne- 
cessary facts  are  stated  in  the  opinion  of  the  court. 

Jf.  D.  Browning  and  C.  Ben  Darwin^  for  the  appellant, 
cited  1  Greenl.  £v.,  583 ;  2  Cow.  &  H.  Notes,  759 ;  1  Pe- 
ters, C.  C,  20S ;  5  Conn.,  271 ;  8  Pick.,  560 ;  1  Blackf.,  86 ; 
1  Monroe,  647;  7  Searg.  &  Eawle,  9;  2  Phill.  Ev.,  434; 
The  Fe^lex.  Carpenter^  8  Barb.,  610;  12  Metcalf,  93. 

Samuel  A.  JRice^  (Attorney  General,)  for  the  state. 
Vol.  VIII.— 57 
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Weight,  C.  J. — Several  errors  are  assigned,  and  they 
will  be  briefly  noticed  in  their  order. 

From  the  first  bill  of  exceptions,  it  seems  that  during  the 
examination  of  the  defendant's  witnesses,  he  proposed  tore- 
call  the  prosecuting  witness,  (or  Matilda  M.  Clark,  the  fe- 
male alleged  to  have  been  enticed  away,)  in  order,  jitBt^  to 
jirepare  a  bill  of  exceptions  ;  seootid^  for  the  purpose  of  im- 
peaching her;  and,  thirds  to  settle  the  question  as  to  what 
%he  did  testify  to,  when  previously  upon  the  stand. 

The  defendant  could  not  claim  the  privilege,  as  a  matter 
of  right,  to  recall  the  witness  for  either  of  these  purposes. 
It  is  only  shown  that  the  court  refused  to  have  the  T^-itness 
recalled,  and  we  are  bound  to  presume  that  the  discretion 
lodged  w^th  that  tribunal  over  such  matters  of  practice,  was 
properly  exercised. 

The  second  bill  of  exceptions  shows,  that  the  defendant 
proposed  to  prove  that  the  said  Matilda  had,  before  the  al- 
leged enticing,  told  him  that  she  was  over  fifteen  years  of 
age,  which  was  objected  to,  and  the  objection  sustained. 

The  language  of  the  section  (2584:)  under  which  this  in- 
dictment was  found  is,  that  "  if  any  person  take  or  entice 
away  an  unmarried  female,  under  the  age  of  fifteen  years, 
from  her  father  or  mother,  guardian,  or  other  person  hav- 
ing the  legal  charge  of  her  person,  without  their  consent, 
he  shall  upon  conviction,  ifec."  The  object  of  the  proposed 
testimony,  was  to  show  that  defendant  believed,  or  had  good 
reason  to  believe,  that  the  prosecuting  witness  was,  at  the 
time  of  taking  or  enticing  away,  over  fifteen  years  of  age. 
Would  such  proof  aid  the  defendant,  if  in  fact  the  female 
was  under  the  age  named  ?  We  think  not.  It  is  not  like 
the  case  stated  by  appellant,  and  found  in .  the  books,  of  a 
married  man,  through  a  mistake  of  the  person,  having  in- 
tercourse with  a  woman  whom  he  supposed  to  be  his  wife, 
when  she  was  not.  In  such  a  case  there  is  no  oftense,  for 
none  was  intended,  either  in  law  or  morals.  In  the  case  at 
bar,  however,  if  defendant  enticed  the  female  away,  for  the 
purpose  of  defilement  or  prostitution,  there  existed  a  cri mi- 
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nal  or  wrongful  intent — even  thongh  she  was  over  tlie  age 
of  fifteen.  The  testimony  offered  was,  tJierefore,  irrelevant 
— for  the  only  eifect  of  it  wonld  have  been,  to  show  that  he 
intended  one  wrong,  and  by  mistake  committed  another* 
The  wrongful  intent  to  do  the  one  act,  is  only  transposed 
to  the  other.  And  thongh  the  wrong  intended  is  not  in- 
dictable, the  defendant  wonld  still  be  liable^f  the  wrong 
done  is  so.  Bishop's  Cr.  Law,  sees.  247,  249,  252,  254, 
(note  4).  In  this  last  section,  the  rule  is  thus  briefly  stated  : 
"  The  wrong  int<jnded,  but  not  done,  and  the  wrong  done, 
but  not  intended,  coalesce,  and  together  constitute  the  same 
offense,  not  always  in  the  same  degree,  as  if  the  prisoner  had 
intended  the  thing  unintentionally  done." 

It  appears  from  the  third  and  tburth  bills  of  exception, 
that  defendant  proposed  to  prove  what  the  prosecuting  wit- 
ness liad  said  before  the  alleged  abduction,  with  reference 
to  the  treatment  which  she  had  received  at  her  uncle's, 
where  she  was  living — about  her  intention  to  leave  his  house 
— and  also  what  she  said  she  had  sworn  to  before  the  exam- 
ing  court.  All  of  this  testimony  was  objected  to,  and  the 
objection  sustained.  It  was  not  competent,  of  a>ur8e,  to 
prove  what  the  prosecuting  witness  had  said  upon  these  sub- 
jects, except  for  the  purpose  of  impeaching  her.  To  do 
this,  the  defendant  had  not  prepared  the  way,  by  asking 
the  necessary  questions  of  her  when  on  the  stand.  It  is 
true,  she  was  asked  what  she  had  sworn  to,  or  if  she  did  not 
swear  to  a  particular  thing  before  the  examining  court.  It 
was  not  proposed  to  prove,  by  the  testimony  offered,  what 
she  did  swear,  but  what  she  said  she  had  sworn  to.  This 
was  i)roperly  rejected. 

The  testimony  tended  to  show  that  said  Matilda  had  re- 
sided with  her  uncle  for  about  seven  years,  as  a  member  of 
his  family.  At  the  request  of  the  state,  the  court  instructed 
the  jury  :  "  that  if  she  was  living  in  the  family  of  John  Og- 
den,  as  a  member  of  his  family,  and  had  no  parent  or  guar, 
dian  in  the  state,  and  was  wholly  under  the  protection  and 
care  of  said  Ogdon,  then  she  was  under  the  control  of  said  Og- 
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den,  within  the  statute,  provided  she  was  under  fifteen  years 
of  age  at  the  time,  and  there  by  the  consent  of  her  parents, 
whicli  consent  may  be  proved  by  the  relationship  of  the 
family,  and  the  length  of  time  she  has  been  there,  in  the 
absence  of  other  testimony."  The  following  instruction  up- 
on the  same  subject,  asked  by  defendant,  was  refused :  *'  if 
the  child  is  ngt  under  the  control  of  father  or  mother,  any 
one  else  who  claimed  to  have  such  control,  must  show  that 
lie  has  been  legally  appointed  the  guardian  for  that  purpose, 
or  that  said  child  has  been  apprenticed." 

We  think  there  was  na  error  in  giving  and  refusing  these 
instructions.  One  element  essential  to  make  up  the  offense 
is,  that  the  female  shall  be  enticed  away,  without  the  con- 
sent of  the  fkther,  mother,  &c.  Another  one,  where  she  is 
not  under  the  control  of  father,  mother,  or  guardian,  is,  that 
the  person  not  giving  the  consent,  shall  have  tlie  legal 
charge  of  her  person.  Or,  to  change  the  statement  of  the 
propositions,  and  bringing  into  more  immediate  connection 
the  two  elements  stated,  if  those  having  the  legal  charge  of 
the  person  of  said  female,  shall  consent  to  such  taking  or 
enticing  away,  for  the  purpose  named,  then  the  offense 
would  not  be  made  out.  What  is  meant  by  the  words,  "or 
other  person  having  the  legal  charge  of  her  person  ?"  They 
do  not  mean,  in  our  opinion,  that  such  person  shall  have  all 
the  power  and  authority  over  the  child,  possessed  by  the  pa- 
rent, or  legally  appointed  guardian.  Nor  do  they  mean  a 
person  who  has  the  temporary  charge,  or  a  charge  for  a  par- 
ticular purpose--as  a  school-mistress,  or  governess.  If  oth- 
erwise made  out,  the  crime  would  be  complete,  if  the  taking 
away  was  without  the  consent  of  the  person,  who,  with  the 
permission  of  the  parents,  if  living,  was  entrusted  with  the 
care,  custody,  charge  or  control  of  the  child,  as  an  actual 
member  of  the  family.  If  she  was  temporarily  at  a  rela- 
tive's house,  and  he  should  consent,  and  the  parent  not,  this 
would  not  excuse  the  person  charged ;  though  even  sudi  a 
case  as  that  is  said  not  to  be  clear,  under  the  statute  of  9 
Geo.,  4,  C.  31,  sec.  20,  which  is  very  similar  to  ours,  the 
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language  there  being :  "  or  any  otber  person  having  the 
lawful  care  or  charge  of  her."  3  Mod.,  84 ;  1  East.,  P.  C, 
457.  See,  also,  Arch.  Cr.  PL,  370 ;  4  Blackst.,  209.  If  tlie 
parents  are  dead,  and  no  guardian  has  been  appointed,  those 
with  whom  she  resided  as  a  member  of  the  family,  and  who 
had  her  wholly  under  their  care  and  protection,  would  have 
the  "legal  charge  of  her  person,"  within  the  meaning  of 
the  statute.  Under  the  age  of  fifteen,  the  child  is  legally 
incapable  of  giving  consent ;  and  if  those  enticing  her  away, 
for  the  purpose  named  in  this  statute,  would  not  be  liable 
to  its  penalties,  (the  parents  being  dead),  nnless  those  claim- 
ing and  exercising  the  control  over  her  person,  were  her  le- 
gally appointed  guardians,  or  held  her  as  an  apprentice, 
then,  the  most  defenseless  would  be,  so  far  as  this  offense  is 
concerned,  completely  at  the  mercy  of  the  base  and  selfish 
debauchee.     This  was  not  the  intention  of  the  statute. 

It  is  recited  in  the  bill  of  exceptions,  that  there  was  tes- 
timony of  a  purpose,  on  the  part  of  defendant,  "  to  seduce 
and  enjoy  the  body  of  the  said  Matilda,  and  that  he  had  ta- 
ken her  away,  in  order  to  have  carnal  intercourse  witli  her, 
and  did  so  enjoy  her  person ;  but  there  was  no  testimony 
that  he  purposed  that  she  should  be  carnally  enjoyed  by 
others,  nor  that  she  should  be  devoted  to  promiscuous  car- 
nal intercourse,  nor  that  he  took  her,  or  purposed  taking 
her,  to  any  house  of  prostitution."  Upon  this  state  of  facts, 
the  defendant  asked  die  following,  among  other  instructions, 
upon  the  same  point,  all  of  which  were  refused :  "  If  the 
defendant  only  intended  to"  obtain  the  body  of  the  said  Ma- 
tilda, for  his  own  personal  carnal  enjoyment^  and  no  more, 
then  the  act  did  not  amount  to  her  prostitution,  in  the  sense 

of  the  law. 

We  think  this  instniction  should  have  been  given.  The 
question  hinges  upon  the  meaning  of  the  word  prostitution. 
Does  that  mean  seduction,  or  sexual  intei*course  confined 
exclusively  to  one  man  ?  or  does  it  mean  common,  indis- 
criminate, illicit  intercourse  ?  To  determine  this,  we  are  to 
ascertain  what  is  the  appropriate  and  well  authorized  mean- 
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ing  of  tlio  term,  for  in  this  sense  the  legislature  is  supposed 
to  have  used  it.  And  as  to  this,  there  can,  as  it  seems  to  us, 
he  no  fair  room  for  doubt  Mr.  Boiivier  says  that  prostitu- 
tion means,  *"  the  common  lewdness  of  a  woman,  for  gain."' 
A  prostitute,  according  to  Webster,  is  a  "female  given  to 
indiscriminate  lewdness;  a  strumpet;"  and  prostitution  is 
define  J  as  '•  the  act,  or  practice,  of  ottei  ing  the  body  to  an 
indiscriminate  intercourse  with  men  ;  common  lewdness  of 
a  female,"  Walker's  definition  is,  *'  the  act  of  setting  to 
sale ;  the  life  of  a  public  strumpet." 

The  statute  of  Massachusetts,  (1845,  C.  216,  sec.  1),  pun- 
ished any  one  who  should,  fraudulently  and  deceitfully  en- 
tice, or  take  away  an  unmarried  woman,  for  the  purpose  of 
prostitution  at  a  house  of  ill-f/.me,  assignation,  or  elsewhere, 
&c.  Under  this  statute,  it  was  hehl  that  a  man  would  not 
be  guilty,  who  enticed  a  woman  to  leave  her  place  of  abode 
for  the  sole  purpose  of  illicit  intercourse  with  him.  In  the 
examination  of  the  question,  Dkwey,  J.,  uses  this  language  : 
"  The  ottense  made  punishable  by  this  statute,  is  something 
beyond  that  of  merely  procuring  a  female  to  leave  her 
father's  house,  for  the  sole  purpose  of  illicit  sexual  inter- 
course with  the  individual  thus  soliciting  her  to  acccmipany 
him  ;  she  must  be  enticed  away  with  the  view,  and  for  the 
purpose,  of  placing  her  in  a  house  of  ill-fame,  place  of  as- 
signation, or  elsewhere,  to  become  a  prostitute  in  the  more 
full  and  exact  sense  of  the  term  ;  she  must  be  placed  there, 
for  common  and  indiscriminate  sexual  intercourse  with  men, 
or,  at  least,  she  must  be  enticed  away  for  the  purpose  of  sex- 
ual intercourse  by  others  than  the  party  who  thus  enticed 
her ;  and  a  mere  enticing  away  of  a  female  for  a  personal 
sexual  intercourse,  will  not  subject  the  offender  to  tlie  pen- 
alties of  the  statute.     Commonwealth  v.  Cook,  12  Met.,  93. 

This  case,  we  think,  is  clear  and  decisive,  as  to  the  point 
now  under  consideration.  It  is  true  that  the  statute  of  Mas- 
sachusetts uses  the  words,  "  at  a  house  of  ill-fame,  assigna- 
tion, or  elsewhere,"  But  all  of  the  circumstances  of  the 
case  show,  tliat  it  turned  upon  the  meaning  of  the  word 
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prostitution — for  it  appears  tliat  defendant  did  entice  the  fe- 
male away,  and  lodged  with  her  for  more  than  a  week, 
sleeping  in  the  same  bed.  Such  enticing  was  held  to  be  for 
the  purpose  of  seduction,  and  not  for  the  purpose  contem- 
plated by  the  statute. 

It  may  be  remarked,  however,  that  though  the  defendant 
may  have  designed  alone  a  personal  sexual  intercourse,  and 
had  no  purpose  of  making  the  female  a  prostitute,  in  the 
exact  sense  of  that  teim,  yet  if  he  took  her  to  a  house  of 
ill-fame,  assignation,  or  other  jlace,  where  she  would  be^  in 
the  society  alone  of  the  lewd  and  lascivious,  he  might  still 
be  guilty,  upon  the  principle  that  her  prostitution  might  be 
regarded  as  almost  necessarily  to  follow  ;  and  every  person 
is  presumed  to  have  intended,  or  purposed,  that  which  is 
the  natural,  necessary,  and  even  probable  consequence  of 
his  act. 

Without  referring  to  the  facts,  or  quoting  from  the  opin- 
ion, we  remark  that  the  case  of  Carpenter  v.  The  People^  8 
Barb.,  603,  fully  sustains  the  views  above  expressed. 

Judgment  reversed. 


Ferrt  v.  Page. 

Where  the  property  in  a  promissory  note  is  transferred  during  the  pen- 
dency of  a  suit  upon  it,  there  is  no  legal  objection  to  the  substitution  of 
a  new  plaintiff;  but  in  such  a  case,  the  rights  of  the  defendant  remain 
unaffected,  and  his  defense  unabridged. 

In  case  of  the  substitution  of  a  new  plaintiff,  where  the  property  in  the 
cause  of  action  has  changed  since  the  commencement  of  the  suit,  it  is 
not  necessary  that  the  new  plaintiff  should  derive  his  right  by,  through, 
or  under  the  original  plaintiff. 

Where  the  plaintiff  claims  a  certain  sum  as  due,  and  prays  jndgment  for 
the  amount,  with  interest,  he  may  take  judgment  for  the  amount  claim- 
ed, with  interest  from  the  time  of  the  commencement  of  the  action. 

Appeal  from  the  Keokuk  Distnct  Court, 
TncRSDAY,  June  9. 


8  455I 
132  107 
Im      109 
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This  action  was  commenced  by  Coates,  Dykensforth  & 
Co.,  against  the  defendants,  upon  a  promissory  note,  dated 
the  4th  of  December,  1855,  and  payable  in  one  year  and 
twenty  days,  to  S.  II.  Gilbert,  by  whom  it  was  indorsed. 
The  defendants  answered,  pleading  a  failure  of  considera- 
tion, to  which  there  was  a  replication. 

In  the  progress  of  the  cause,  namely,  on  11th  of  Novem- 
ber, 1857,  the  plaintiffs,  Coates,  Dykensforth  &  Co.  made  a 
suggestion  to  the  court,  that  since  the  commencement  of  the 
action,  they  had  made  an  assignment  of  their  property,  and 
with  the  rest,  of  this  note,  to  Ferry,  Clark  &  Williams,  and 
moved  the  court  that  tliey  might  be  substituted  as  plaintifis, 
which  was  done,  and  the  cause  was  continued  to  the  next 
term. 

At  the  May  term,  1858,  these  plaintiffs,  Ferry,  Clark  & 
"Williams,  represented  to  the  court,  that  on  the  10th  of  Au- 
gust, 1857,  Coates,  Dykensforth  &  Co.  transferred  the  note 
to  E.  P.  Ferry,  and  that  he  was  the  owner  of  it,  and  prayed 
that  he  might  be  made  party  plaintiff  in  their  place.  At 
the  same  term,  the  said  Ferry  also  represented  the  same 
facts  to  the  court,  and  prayed  to  be  made  plaintiff,  which 
was  done  accordingly,  but  against  the  will  of  the  defend- 
ants. Thereupon  the  defendants  moved  to  strike  out  this 
paper,  (called  the  supplemental  petition),  of  E.  P.  Ferry, 
and  also  demurred  to  it.  On  the  tiling  of  the  before  men- 
tioned motion,  (called  supplemental  petition),  of  Ferry, 
Clark  &  Williams,  the  defendants  had  pleaded  that  they 
were  not  the  owners  nor  assignees  of  the  note,  but  they  do 
not  appear  to  have  objected  further ;  and  the  matter  does 
not  recur  after  the  substitution  of  Ferry  as  plaintiff. 

The  causes  assigned  for  the  motion  above  named,  are  1. 
That  Ferry  had  no  right  to  interpose  in  a  suit  in  whicli 
Ferry,  Clark  &  Williams,  were  plaintiffs,  without  showing 
some  claim  from,  or  through  them.  2.  That  tlie  said  sup- 
plemental petition  makes  an  entirely  new  plaintiff',  and  one 
who  has  no  claim  to  the  subject  matter  of  the  suit  through 
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or  by  Ferry,  Clark  &  Williams.  The  causes  assigned  for 
the  demurrer  are:  1.  That  Ferry's  petition  claims  more 
damages  than  were  laid  in  the  original  petition.  2.  That 
it  shows  no  facts  which  anthorize  him  to  become  the  legal 
successor  of  Ferry,  Clark  Oc  Williams  in  the  suit  3.  That 
Ferry  does  not  claim  by,  through,  or  under  Ferry,  Clark  & 
Williams.  The  ruling  of  the  court  upon  these  mattei*s,  and 
substituting  E.  P.  Ferry  as  plaintiff,  together  with  the 
amount  of  the  judgment,  are  the  particulars  upon  which 
error  is  assigned. 

Wm.  Loughridge^  for  tlie  appellant. 
Sampson  db  Sarned^  for  the  appellee. 

WooDWABD,  J. — There  is  but  one,  and  that  a  simple  ques- 
tion presented,  and  that  is,  whether  the  court  was  justified 
in  substituting  E.  P.  Ferry  as  plaintiff  in  the  action.  The 
suit  was  originally  brought  by  the  indorsees  of  the  note. 
Ponding  the  action,  and  before  plea  pleaded,  they  assigned 
their  property,  and  with  it  the  note  on  which  the  suit  is 
brought,  for  their  creditors.  According  to  the  ease  of  Allen 
V.  Newberry^  ante.  65,  the  action  might  have  been  permit- 
ted to  continue  and  progress,  in  the  name  of  the  original 
plaintiffs,  they  being  owners  of  the  note  at  the  commence- 
ment of  the  action.  But,  if  the  property  in  the  note  is 
transferred  during  the  pendency  of  the  action,  there  is  no 
legal  objection  to  the  substitution  of  a  new  plaintiff.  The 
rights  of  the  defendant,  of  course,  remain  unaffected,  and 
his  defense  unabridged. 

How  it  come  to  pass,  that  Ferry,  Clark,  &  Williams, 
were  made  plaintiffs,  erroneously,  does  not  appear,  nor  is 
it  material.  However  it  may  be  in  some  cases,  in  one  like 
the  present,  the  change  of  the  plaintiff,  does  not  change,  nor 
in  any  wise  affect,  the  cause  of  action.  The  change  is  for- 
mal. The  former  owner,  (the  indorsee),  failing  while  he 
held  the  note,  and  assigning  his  property,  the  cauj-e  of  ac- 
tion remains  the  same,  in  realitv,  whilst  the  question  in 
Vol.  VIII.— 58 
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whose  name  the  action  shall  be  brought  is,  in  substance,  a 
formal  one.  Other  cases  may,  perhaps,  be  conceived,  in 
which  this  question  may  become  more  important 

In  the  present  cause,  Ferry,  Clark  &  Williams  having 
been  made  plaintiffs,  as  being  assignees,  if  it  was  found, 
from  whatever  cause,  that  this  was  wrong,  we  see  no  reason 
why  Ferry  alone  should  not  bo  substituted.  This  being 
done,  the  defendants  were  at  liberty  to  deny  that  he  was 
the  owner  of  the  note ;  for,  although  the  action  might  have 
b^en  prosecuted  in  the  name  of  the  original  plaintiff,  yet, 
having  undertaken  to  substitute  another  plaintiff',  they  were 
bound  to  show  one  who  held  the  proper  legal  position. 

There  is  no  weight  in  the  objection,  that  Ferry  must  show 
his  right  or  title  tlirougli,  or  ^,  or  under.  Ferry,  Clark  & 
Williams.  Whichever  of  them  is  made  plaintiff,  he  derives 
liis  right  from  the  original  plaintiffs,  as  assignee  under 
them,  and  if  the  defendant  denies  the  right,  he  may  put  it 
in  issue.  It  was  not  necessary  tliat  Ferry  should  derive 
from,  or  through,  Ferry,  Clark  &  Williams.  His  claim  of 
right  might  be  in  opposition  to  theirs,  but,  in  this  case,  they 
assent  to  his  right.  He  is  then  made  plaintiff,  subject  to 
any  defense  of  the  defendant.  The  objection  that  a  new 
plaintiff  is  made,  has  but  little  weiglit,  at  least,  in  a  case  of 
this  nature,  for  the  defense  is  in  nowise  changed. 

The  second  cause  of  demurrer  to  the  petition  of  Ferry  to 
be  made  plaintiff,  is,  that  it  shows  no  facts  which  authorize 
him  to  become  the  successor  of  Ferry,  Clark  &  Williams 
in  the  suit.  The  answer  to  this  is,  that  he  does  not  seek  to 
come  in  as  their  successor,  but  instead  of  them,  and  as  the 
assignee  of  the  original  plaintiffs.  The  court  being  satis- 
lied  that  there  was  an  error  in  substituting  Feiry,  Clark  & 
Williams,  corrected  this  by  making  Ferry  alone  the  plain- 
tiff. This,  however,  did  riot  cut  off  the  defendant's  right  to 
deny  his  title  to  the  note,  and  therefore  his  right  to  stand 
as  plaintiff. 

The  remaining  error  assigned  is,  that  judgment  was  ren- 
dered for  too  great  a  sum.    The  petition  claimed  $1,104  00, 
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to  be  dae,  and  prayed  judgment  for  that  amount,  with  in- 
terest and  costs.  Allowing  a  slight  difierence  for  different 
modes  of  computation,  or  other  cause,  the  sum  iirst  named 
appears  to  have  been  the  amount  due  when  the  suit  was 
brought,  to  which  the  plaintiff  was  entitled ;  and  according 
to  the  decision  of  this  court,  he  might  recover  interest  from 
the  commencement  of  the  action  under  his  petition.  Butch- 
er V.  Brandy  6  Iowa,  235. 

As  no  error  is  found  in  the  rendition  of  the  judgment  be- 
low, the  same  is  affirmed. 


Partridge  v.  Wilsey. 


Where  a  partj  residing  in  one  place,  purchases  goods  of  another,  residing  g  isg 

at  a  different  place,  thoagh  an  agent  at  the  place  where  the  contract  is  j^— ^^ 

made,  which  goods  are  the  property  of  the  vendor,  and  ready  for  delive-  y^  ^ 

ry,  to  be  forwarded  by  express,  and  paid  for  with  a  secured  note, 
payable  in  six  months,  the  contract,  under  section  2409  of  the  Code, 
(Statute  of  Frauds,)  to  be  valid,  must  be  evidenced  by  writing. 

Where  a  cause,  in  which  no  set-off  is  pleaded,  is  tried  by  the  court,  and 
the  evidence  offered  by  the  plaintiff  is  excluded,  on  motion  of  the  de- 
fendant, there  is  no  question  of  fact  for  the  court  to  determine,  and  the 
plaintiff  may  properly  ask  and  take  a  non-suit. 

Appeal  from  the  Zee  District  Court 

Thursday^  June  9. 

•  This  is  an  action  to  recover  damages.  The  petition  al- 
leges that  the  defendant,  on  or  about  the  first  day  of  July, 
1856,  bargained  for,  and  bought  of,  the  plaintiff,  and  that 
he  sold  to  him,  a  parcel  of  goods,  at  the  price  of  $206  1?, 
payable  in  six  months,  secured  by  note,  with  good  indorser,! 
and  to  be  delivered  to  the  defendant  in  the  city  of  Keokuk, 
Iowa — the  said  plaintiff  being  a  merchant,  doing  business  in 
the  city  of  New  York ;  that  afterwards,  the  plaintiff  was 
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ready  and  willing,  and  tendered  the  said  goods  to  the  said 
defendant,  and  requested  him  to  accept  and  pay  for  the  same, 
as  aforesaid ;  and  that  the  defendant  refased  to  accept  and 
pay  for  the  said  goods,  by  reason  whereof  the  plaintiif  was 
put  to  great  expense  and  damage,  in  paying  charges  npon 
and  in  re-selling  said  goods.  The  defendant  answered,  de- 
nying all  the  material  allegations  of  the  petition. 
^  The  cause  was  tried  by  the  court,  and  it  appeared  that 
about  the  first  of  June,  1857,  the  defendant  gave  a  verbal 
order  for  the  goods,  to  an  agent  of  the  plaintiif,  who  was 
then  in  Keokuk,  the  goods  to  be  forwarded  by  express,  and 
paid  for  by  a  note,  with  security  to  be  approved  by  the  at- 
torneys of  the  plaintiff;  that  when  the  goods  arrived  at 
Keokuk,  they  were  tendered  to  defendant,  and  payment  re- 
quested, in  accordance  with  the  contract ;  that  defendant  re- 
fused to  receive  or  pay  for  the  goods ;  and  that  the  same 
were  sold  at  auction  at  a  sacrifice.  The  defendant  offered 
no  evidence,  but  moved  the  court  to  exclude  all  the  evidence 
of  the  plaintiff,  for  the  reason  that  the  evidence  did  not 
show  that  the  contract  for  the  goods,  wjis  in  writing,  or  that 
any  of  the  goods  were  delivered,  or  purchase  money  paid 
at  the  time.  This  motion  was  sustained  by  the  court,  and 
the  court  announced  that  it  would  have  to  find  for  the  de- 
fendant. The  plaintiff,  before  judgment  was  formally  ren- 
dered, asked  leave  to  take  a  non-suit,  which  was  refused  by 
the  court,  and  judgment  rendered  against  the  plaintiff  for 
costs,  from  which  he  appeals. 

Harniah  dk  ZomaXj  for  the  appellant. 

JToble  &  Strong^  for  the  appellee. 

Stockton,  J. — The  statute  provides  that  no  evidence 
of  any  contract  in  relation  to  the  sale  of  personal  property, 
is  competent,  unless  in  writing,  where  no  part  of  the  prop- 
erty is  delivered,  and  no  part  of  the  price  is  paid ;  bat  that 
this  rule  does  not  apply,  where  the  article  of  personal  prop- 
erty sold,  is  not,  at  the  time  of  the  contract,  owned  by  the 
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vendor,  aud  ready  for  delivery,  but  labor,  skill,  or  money 
are  necessarily  to  be  expended  in  prodneing  or  procuring 
the  same.    Code,  sections  2409,  2411. 

For  the  plaintiffs,  reliance  is  placed  upon  the  fact,  that 
they  were  doing  business  in  the  city  of  New  York,  and  that 
the  contract  was,  that  the  goods  were  to  be  shipped  by  them 
immediately,  to  the  defendant  at  Keokuk,  Iowa,  by  express; 
and  it  is  argued,  that  as  the  goods  were  not  ready  for  deliv- 
ery, but  were  to  be  shipped  from  New  York,  that  money 
and  labor  must  necessarily  be  expended  in  procuring  them, 
and  the  case  was  consequently  taken  out  of  the  statute,  and 
parol  evidence  of  the  contract  should  have  been  received. 

We  have  not  been  able  to  arrive  at  this  conclusion.  In 
referring  to  the  decisions  under  the  seventeeth  section  of 
the  English  statute  of  frauds,  (29  Charles  II.,  ch.  3),  it  will 
be  seen  that  where  the  thing  contracted  for,  did  not  exist  at 
the  time  of  the  contract,  but  was  to  be  so  constituted  by  the 
application  of  subsequent  labor,  and  wafi  consequently  in- 
capable of  delivery,  or  acceptance,  at  the  time  of  agree- 
ment, the  contract  was  held  not  to  be  within  tliis  section  of 
the  statute,  although  the  materials  to  be  employed,  did  ex- 
ist at  the  time  of  the  contract.  Thus,  a  contract  for  a  char- 
iot to  be  made ;  or  for  the  pnrcliase  of  a  quantity  of  oak 
pins,  to  be  cut  out  of  slabs  and  delivered  to  the  buyer;  or 
for  a  quantity  of  corn,  to  be  threshed  out,  was  not  within 
the  statute.  Towei^a  v.  Oshome^  Str.,  506 ;  Groves  v.  Buck^ 
3  M.  &  S.,  178;  Clapton  v.  Andrews^  4  Burr.,  2101;  2 
Starkie  on  Evidence,  353 ;  4  Wheaton,  89,  note.  The  stat- 
ute has  been  held  to  extend,  however,  to  the  sale  of  things 
which  exist  in  solido^  at  the  time  of  the  sale,  although  the 
contract  were  but  executory,  and  although  the  goods  were 
to  be  delivered  subsequently,  at  the  same,  or  a  different, 
place.  Cooper  v.  Elsiortj  7  Term  Rep.,  14 ;  Newman  v. 
Morris^  4  Har.  &  McHenry,  421. 

If  it  had  appeared  that  the  goods  ordered  by  defendant, 
were  not  owned  by  the  plaintiffs,  and  not  ready  for  delive- 
ry, because  labor,  skill  or  money  must  necessarily  be  expen- 
ded, in  producing  or  procuring  them,  the  case  would  have 
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been  taken  out  of  the  statute,  and  parol  evidence  of  the 
contract  might  have  been  received.  The  case  is,  however, 
but  that  of  a  purchase  in  Eeokuk,  of  goods  in  New  York,  to 
be  shipped  to  defendant,  by  express,  in  which  the  agree- 
ment of  sale  was  not  in  writing,  no  part  of  the  property  de- 
livered, and  no  part  of  the  price  paid.  If  parol  evidence 
of  the  contract  can  be  received,  we  do  not  see  that  it  might 
not  be  quite  as  competent  in  every  other  case  that  might 
arise. 

The  remaining  question  is,  as  to  the  right  of  the  plaintiffs 
to  suffer  a  non-suit.  Where  no  set-off  is  pleaded,  it  is  al- 
lowed to  the  plaintiffs  to  submit  to  a  non-suit,  at  any  time 
before  the  jury  return  with  their  verdict.  Where  the  trial  is 
by  the  court,  and  not  by  a  jury,  the  plaintiff  may  suffer  a  non- 
suit at  any  time  before  the  court  is  ready  to  make  its  decis- 
ion on  the  question  of  fact,  but  not  afterwards.  Code,  sec- 
tions 1803,  1804. 

There  was  no  question  of  fact  tried  by  the  court,  in  this 
instance.  The  plaintiff  offered  his  evidence,  which  was  re- 
ceived without  objection,  and  tliey  rested  their  case.  The 
defendant  offered  no  evidence,  but  moved  the  court  to  ex- 
clude all  the  evidence  offered  by  the  plaintiffs.  This  motion 
was  sustained  by  the  court,  and  the  evidence  excluded; 
whereupon  the  court  stated  that  it  must  find  for  the  defendant 
At  this  stage  of  the  proceedings,  the  plaintiffs  asked  leave 
of  tlie  court  to  take  a  non-suit.  This  leave  was  refused, 
and  judgment  rendered  for  the  defendant.  We  think  the 
permission  should  have  been  granted,  and  the  non-suit  en- 
tered. By  the  decision  of  tlie  court,  the  plaintiff  was  left 
without  any  testimony  after  he  had  rested  his  case,  upon 
the  testimony  admitted  without  objection.  When  this  tes- 
timony was  excluded,  on  defendant's  motion,  there  was  no- 
thing for  the  court  to  try,  and  a  non-suit  should  have  been 
directed.  Where  a  cause  is  submitted  upon  evidence  on 
both  sides,  and  the  court  is  prepared  to  give  a  decision  upon 
the  facts  given  in  evidence,  there,  is  reason  in  the  rule  of 
law,  that  a  party  should  not  be  allowed,  at  this  stage  of  pro- 
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ceeding8,  to  take  a  non-suit.  He  must  abide  the  judgment 
of  the  court  on  the  facts.  But  where  there  is  no  evidence 
submitted — where  a  party  is  left  without  testimony,  by  tlie 
decision  of  the  court,  which  prima  facie  was  sufficient  to 
establish  his  case — he  is  entitled  to  take  a  non-suit — the 
judgment  against  him  should  be  one  of  non-suit.  No  ques- 
tion of  fact  has  been  tried  ;  and  unless  the  party  chooses 
to  submit  his  cause  without  evidence,  he  has  the  right  to 
submit  to  a  non-suit,  although  the  court  may  be  prepared 
to  make  its  decision. 

Judgment  reversed. 


Stewart  et  al.  v.  Chadwick  et  al. 

A  contract  or  an  administrator  relating  to  the  estate  of  the  decedent,  snch 
as  he  bad  authority  to  make,  will  enure  to  the  benefit  of  the  heirs,  after 
it  shall  be  ascertained  that  it  is  not  required  to  pay  the  creditors  of  the 
estate. 

A  contract  concerning  an  interest  in  a  claim,  must  be  treated  as  personal- 
ty, and  pertains  to  the  administrator  of  the  estate ;  and  the  right  or  in- 
terest will  descend  to  the  heirs  of  the  decedent. 

Where  a  tract  of  land  is  described  in  different  modes  by  different  instru- 
ments, parol  evidence  is  admissible  to  show  that  the  different  descrip- 
tions eml>race  the  same  tract  of  land. 

Where  minor  heirs  are  parties  to  a  petition  in  chancery,  it  is  not  necessary 
that  the  petition  should  show  the  ages  of  such  minor  heirs. 

The  omission  of  an  administrator  to  inventory  a  claim,  or  other  interest  of 
the  decedent,  will  not  operate  to  forfeit  the  right  of  the  heirs  to  any 
portion  of  the  estate ;  nor  need  the  heirs  obtain  authority  from  the  pro- 
bate court,  to  prosecute  for  the  recovery  of  an  interest  in  the  estate, 
which  they  may  regard  themselves  as  entitled  to. 

Extrinsic  evidence  may  properly  be  resorted  to,  in  order  to  show  the  usage 
of  a  business,  or  the  use  and  nature  of  certain  kinds  of  property,  view- 
ed with  reference  to  its  application,  or  the  interest  to  which  it  may  be 
subservient. 

In  mineral  lands,  the  surface — the  soil,  as  adapted  to  cultivation — may 
be  separated  from  the  mineral  right,  or  the  right  to  dig  under  the  sur- 
&ce  for  ore ;  and  it  is  consistent  with  the  nature  and  adaptation  of  the 
property,  that  one  should  hold  one  of  these  rights,  whilst  another  person 
is  interested  in  the  other. 
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Where  W.  and  C.  each  claimed  a  ^' claim"  right  in  mineral  land,  and  C. 
and  the  administrator  of  W.,  entered  into  an  agreement,  by  which  the 
said  C.  agreed  to  give  to  the  said  Ws  estate,  one-sixth  part  of  all  min- 
eral raised  upon  the  land ;  that  he  would  enter  the  land  from  the 
United  States,  and  was  to  receive  the  surface,  or  soil,  of  said  property : 
that  if  he  worked  the  ground,  he  would  pay  to  said  estate  one-sixth  of 
the  mineral ;  and  that  if  the  estate  worked  or  discovered  any  mineral, 
it  was  to  have  the  privilege  to  do  so,  without  paying  any  part  to  any 
person;  Ileld,  1.  That  C.  yiras  to  hold  the  soil,  or  surface — the  agricultu- 
ral use  of  the  land — and  that  the  estate  or  heirs  of  W.  held  the  mineral 
right ;  2.  That  C,  when  he  caused  the  land  to  be  entered,  held  the  min- 
eral right  in  trust  for  the  heirs  of  W. 

A  trustee  does  not  possess  the  right  to  continue  to  hold  the  trust  interest 
in  himself,  unless  it  is  so  provided  in  the  creation  of  the  trust ;  and  a 
conveyance  of  it  to  the  ceMttU  que  trusty  may  be  enforced  by  a  court  of 
equity. 

A  purchaser  of  real  estate,  with  notice  that  his  grantor  holds  the  title  as 
trustee,  stands  in  the  place  of  the  grantor,  and  is  chargeable  with  the 
trust. 

A  grantor  of  real  estate,  who  conveys  by  deed  of  general  warranty,  is  a 
competent  witness  for  the  complainant,  in  an  action  against  his  grantee, 
to  show  that  the  grantor  conveyed,  by  mistake,  a  greater  interest  in  the 
land  than  he  possessed,  and  to  enforce  the  trust  against  the  grantee.  In 
such  a  case,  he  is  called  to  testify  against  his  interest. 

Evidence  to  impeach  a  witness,  is  not  admissible,  where  the  party  has  laid 
no  foundation  for  the  impeachment,  in  his  examination  of  the  witness. 

The  knowledge  of  the  interests  of  an  estate,  which  an  administrator  ob- 
tains in  the  discharge  of  his  duties,  is  competent  to  establish  the  fact 
that  there  was  such  a  claim,  or  such  a  demand,  belonging  to  or  set  up 
by  the  estate,  though  it  may  not  be  sufficient  to  fix  its  original  truth  or 
validity,  and  is  not  hearsay  evidence. 

Where  an  agreement  has  been  made  in  good  faith,  with  the  express  inten- 
tion of  settling  prior  disputes,  the  parties  cannot  go  behind  it;  and  a 
purchaser  from  one  of  the  parties,  with  notice  of  the  contract,  takes 
subject  to  the  settlement. 

A  widow  has  no  estate,  as  such,  in  an  interest  in  real  estate  held  in  trust 
by  another,  for  her  husband.  Upon  the  death  of  the  husband,  the  right 
descends  to  his  heirs  at  law,  and  when  they  have  recovered  the  estate, 
she  makes  her  claim  of  dower  against  them. 

Appeal  fromthe  Duhiqice  District  CoUrL 
Thursday,  June  9. 
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This  bill  in  equity  was  filed  by  Joseph  and  Ann  Wilson, 
children  and  heirs  of  Abraham  Wilson,  deceased,  and  mi- 
nors, sning  by  W.  G.  Stewart,  and  Jesse  P.  Farley,  their 
guardians;  and  William  G.  Stewart,  with  Caroline,  his 
wife,  who  was  the  widow  of  the  said  Abraham  Wilson,  to 
enforce  the  conveyance  of  a  certain  interest  in  mineral  lot 
number  148,  in  the  county  of  Dubuque,  &c. 

Prior  to  the  year  1S46,  Abraliam  Wilson  died  possessed 
of  a  "  claim,"  according  to  the  custom  of  the  country,  in  a 
tract  of  land,  which  was  afterwards  known  as  mineral  lot 
number  148,  and  was  also  otherwise  described.  On  the 
12th  of  October,  1846,  Heman  Chadwick  entered  into  an 
agreement  with  Robert  Waller,  as  administrator  on  the  es- 
tate of  Abraham  Wilson,  to  the  effect^  that  "  the  said  Chad- 
wick agrees  to  give  to  said  Wilson's  estate,  one-sixth  part  of 
all  mineral  that  may  be  raised  on  a  certain  piece  of  mineral 
ground,  containing  six  acres,  more  or  less,  (describing  it  as 
bounded  by  adjacent  owners).  The  said  Chadwick  agrees 
to  enter  said  described  property  from  the  United  States,  and 
said  Chadwick  has  to  receive  the  surface,  or  soil  of  said 
property.  If  said  Chadwick  works  said  ground,  he  will  pay 
one-sixth  of  mineral  to  Wilson's  estate,  as  above  described  ; 
or  if  the  administrator  works  or  discovers  any  mineral,  the 
estate  is  to  have  the  privilege  to  do  so,  without  paying  any 
pa-t  to  any  person  whatsoever."  The  agreement  concludes 
as  follows  :  "  This  day  settled  as  a  claim  formerly  in  dis- 
pute, but  this  day  settled  between  us,  said  parties." 

The  bill  alleges  that  Chadwick  caused  the  land  to  be  "en- 
tered," at  the  land  oflBce,  by  G.  L.  Nightengale ;  and  on  the 
30th  of  April,  1848,  took  a  deed  of  the  whole  to  himself, 
without  reserving  the  mineral  right  to  the  heirs  of  Wilson  ; 
and  that  on  the  26th  of  June,  1850,  Chadwick  conveyed  the 
entire  land  and  interest  to  the  defendant,  Collins.  It  is 
further  averred  that  the  conveyance  of  the  whole  to  Col- 
lins, without  reserving  the  interest  of  Wilson's  heirs,  oc- 
curred through  mistake,  which  petitioners  pray  may  be  rcr 
f  jrmed  and  corrected  in  this  respect.  The  bill  also  charges 
V0L.VIU.— 59 
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that  Collins  had  notice,  and  full  knowledge,  of  the  interest 
of  the  said  Abraham  Wilson,  and  of  his  heirs,  at  the  time 
of  the  conveyance  to  him,  and  that  he  took  his  deed  nnder 
cognizance  of  that  interest.  The  petitioners  then  pray  that 
the  title  to  the  mineral  right  in  the  said  lot  may  be  declared 
to  be  vested  in  them  ;  that  the  deed  from  Chadwick  to  Col- 
lins may  be  reformed  and  modified,  so  as  to  conform  to  the 
agree^nent  and  intention  of  the  said  parties;  and  that  the 
respondents  be  required  to  convey  the  said  mineral  right  to 
the  petitioners. 

Collins  demurred  to  the  bill,  and  answered,  denying  no- 
tice, &c.,  and  the  cause  was  heard  upon  petition,  answer, 
and  evidence.  The  decree  of  the  court  was  entered  in  fa- 
vor of  the  complainants,  from  which  the  respondents  appeal. 

D,  S,  WilsoTiy  for  the  appellant,  in  his  argument,  cited  the 
following  authorities :  Towne  v.  Smithy  1  W.  &  M.,  115 ; 
Hough  V,  Richardson^  3  Story,  659  ;  Morgan  v.  Tijpimi^  4 
McLean,  339 ;  8  Smedes  &  M.,  681 ;  Willard's  Eq.,  261, 
297 ;  1  Maddock,  Ch.,  36,  425  ;  Storr  and  others^  7  Conu., 
214;  McKennan  v.  Doughtnaru  1  Penn.,  417;  Gregory  v. 
Griffin,  1  Barn,  212  ;  1  Stark.  Ev.,  113 ;  2  lb.,  305 ;  Rum- 
mington  v.  KeUey,  7  Ohio,  437 ;  3  McLean,  82 ;  Jagar  v. 
loidmin,  9  Ala.,  662  ;  Cunningham  v.  Fithian,  2  Gilm., 
650 ;  Gould  v.  Gould,  3  Story,  617;  Graiid  Gidfli.  R.  Co. 
V.  Bryan,  8  Smedes  &  M.,  234 ;  Fernon  v.  iMnger,  4  Wood. 
&  M.,  148;  Evans  v.  Spurgier,  11  Grat.  615 ;  Nafway  v. 
Rowe,  19  Veeey  ;  lline  v.  Dodd,  2  Atk.,  275 ;  Norco99  v. 
Fi%^y,  2  Mass.,  504;  4  Pick.,  253;  15  Mass.,  253;  8 
Johns.,  137. 

TF.  T,  Barker,  for  the  appellees. 

Woodward,  J. — The  respondent,  Collins,  demurred  to 
the  bill,  and  the  causes  assigned  will  be  noticed,  without  a 
formal  statement  of  them.  That  the  contract  with  Chad- 
wick was  made  by  Waller,  as  administrator  of  the  estate, 
and  not  by  the  complainants  themselves,  is  not  a  controlling 
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objectioiK  The  minor  heirs  are  the  resd  parties  in  interest ; 
and  a  contract  by  the  administrator,  relating  to  the  estate, 
such  as  he  had  anthority  to  make,  would  enure  to  their  ben- 
efit, after  it  should  be  ascertained  that  it  was  not  required 
for  the  creditors.  We  are  not  aware  that  it  has  been  de- 
termined whether  those  possessor}^  rights,  termed  "claims," 
are  real  or  personal  estate.  Contracts  in  relation  to  im- 
provements upon  them  have  been  recognised,  and  the  inter- 
est in  them  has  been  regarded  as  a  possessory  one ;  and  be- 
ing possessory  only,  they  could  not  take  rank  above  estates 
for  years,  which  go  to  the  administrator.  Fur  this  reason, 
a  contract  concerning  an  interest  in  them,  must  be  regarded 
as  relating  to  the  personalty,  and  therefore  as  pertaining  to 
the  administrator.  And  this  may  become  still  more  clearly 
true,  when  the  contract  is  made  with  the  administrator. 
The  early  statutes  do  not  imply  that  these  interests  were 
realty.  The  earliest  were  those  of  Michigan  and  Wiscon- 
sin, extended  over  this  territory,  which  had  reference  to  a 
state  of  things  existing  then,  primarily ;  and  when  our  own 
iirst  acts  were  passed,  recognizing  real  estate,  there  was  such 
property  here,  as  there  were  sales  by  the  United  States  in 
1838  and  1840.  Besides,  all  these  were  in  anticipation  of 
a  condition  of  things,  which  was  as  sure  to  arise  as  that 
population  would  take  possession  of  the  land,  so  that  it  is 
entirely  unnecessary  to  adopt  the  forced  construction  that 
these  laws,  in  assuming  the  existence  of  real  estate,  recog- 
nized possessory  "  claims  "  as  such.  See  Bowman  v.  Torr^ 
5  Iowa,  671.  As  personal  property,  then,  the  administra- 
tor had  rights  in  connection  with  it ;  and  as  a  right,  or  an 
interest,  whether  real  or  personal,  it  would  descend  to  the 
heirs. 

No  difficulty  exists,  in  reference  to  the  description.  The 
tract  is  described  in  different  modes  in  the  agreement  and 
the  petition,  and  perhaps  in  the  deeds ;  but  they  are  shown 
to  be  the  same  parcel.  At  the  latter  dates,  the  numbers 
took  the  place  of  other  and  more  detailed  description. 

Witli  reference  to  certain  other  causes  of  demurrer,  we 
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remark,  that  it  ia  not  essential,  under  any  rule  of  law,  that 
the  petition  should  show  the  ages  of  minor  heirs.  And 
the  omission  to  inventory  a  claim,  or  other  interest,  does 
not  operate  to  forfeit  the  right  of  the  heirs,  in  any  portion  of 
the  estate.  The  respondent  fails  to  refer  us  to  any  provis- 
ion of  law,  requiring  the  heirs  to  obtain  authority  from  the 
probate  court  to  prosecute  for  tlie  recovery  of  an  interest, 
which  they  may  regard  themselves  as  entitled  to.  Positions 
so  unfounded  as  these,  are  noticed  only  as  an  indication  that 
they  have  been  listened  to,  and  not  because  of  any  merit 
requiring  attention. 

There  is  more  force  in  the  exception,  that  the  agreement 
does  not  bind  Chadwicic  to  convey  to  Waller,  the  adminis- 
trator, or  to  any  other  peraon,  any  interest  in  the  land  men- 
tioned. Whatever  the  intent  of  the  agi'eement,  it  is  not 
clearly  manifested.  It  contains  provisions,  or  expressions, 
tending  to  either  one  of  two  or  three  constructions :  as 
whether  the  intent  was  to  give  a  permanent  and  substantial 
interest  to  the  estate,  or  a  usufruct ;  or  whether  to  give  one 
of  these  to  Chadwick.  Extrinsic  evidence  is  properly  re- 
sorted to,  in  order  to  learn  the  usages  of  a  business,  or  the 
use  and  Mature  of  certain  kinds  of  property,  viewed  with 
reference  to  its  application,  or  the  interest  to  which  it  may 
be  subservient.  It  was  so  done  in  this  case ;  and  from  the 
testimony,  we  learn,  that  notwithstanding  the  general  truth 
of  the  maxiiA,  atjus  est  solum  ejus  est  ad  coetvm^  and  that 
he  who  owns  the  surface,  also  owns  the  centre;  yet  in  min- 
eral lands  the  surface — the  soil  as  adapted  to  cultivation — 
may  be  separated  from  the  mineral  right,  or  the  right  to  dig 
under  the  surface  for  ore.  We  perceive  that  it  is  consistent 
with  the  nature  and  adaptation  of  the  property,  that  one 
person  should  hold  the  one  of  these  rights,  whilst  another 
person  is  interested  in  the  other. 

Under  the  above  explanation  of  the  diflferent  uses  of  min- 
eral lands,  we  are  permitted  to  conceive,  that  the  contract- 
ing parties  may  have  intended  thus  to  divide  the  use  or  in- 
terests in  the  land  in  controversy.    There  had  been  a  differ- 
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ence  in  relation  to  the  tract ;  and  the  parties,  in  their  con- 
tract, say  in  relation  to  it,  "this  day  settled  as  a  claim 
formerly  in  dispute,  but  this  day  settled  between  us,  said 
parties."     It  presents  some  difficulty  that  the  contract  indi- 
cates a  possible  right  in  Chadwick  to  dig  mineral,  in  provi- 
ding that  if  he  worked  it,  he  should  pay  one-sixth  to  the 
estate.    But,  on  the  other  hand,  this  rentage  implies  the  re- 
lation of  landlord — of  ownership  in  the  estate ;  and  this 
idea  is  much  strengthened  by  the  provision,  that  if  the  ad- 
ministrator (or  the  estate),  work,  or  discover  mineral,  they 
do  it  "  without  paying  any  part  to  any  person  whatsoever." 
This  clearly  indicates  the  superior  right,  and  the  tiret  right 
of  choice,  whether  to  work  the  mineral  or  not.     One  otlier 
provision  settles  the  rights  of  the  parties.    Chadwick  is  to 
enter  the  property  from  the  United  States,  and  he  "  has  to 
receive  the  surface,  or  soil,  of  said  property."    The  testi- 
mony before  referred  to,  shows  how  the  interest  in  the  sur- 
face may  be  separated  from  the  entire  interest,  or  fee.    It 
is  clear,  that  Chadwick  was  to  hold  the  soil,  or  surface,  the 
agricultural  use  of  the  land  ;  and  the  estate,  or  heirs  of 
Wilson,  the  mineral  right.     This  was  the  division  made  to 
settle  the  controversy   in  relation  to  the  claim.     The  next 
question  which  occurs,  is :  what  was  to  be  the  condition  of 
Wilson's  riglvt  and  interest  ?     If  Chadwick  held  the  title, 
he  would  evidently  hold  the  mineral  right, intrust  for  those 
representing  Abraham  Wilson.    But  a  trustee  does  not  pos- 
sess the  right  to  continue  to  hold  the  trust-interest  in  him- 
self, unless  this  is  so  provided  in  the  creation  of  the  trust. 
A  conveyance  of  it  to  the  cestui  que  trusty  may  be  enforced 
by  a  court  of  equity.    This  is  the  condition  of  the  right  be- 
tween Chadwick  and  the  heirs  and  administrator  of  Wil- 
son.    Chadwick,  however,  has  conveyed  to  Collins,  with- 
out reserving  the  interest  of  Wilson,  in  terms.     Yet  if  Col- 
lins has  taken,  with  a  knowledge  of  the  trust,  or  of  the  in- 
terest in  Wilson,  he  is  chargeable  with  the  trust,  and  stands 
in  Chadwick's  place. 

The  court  did  not  err,  then,  in  overruling  the  demurrer. 
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and  we  como  to  the  next  question,  which  is,  whether  Col- 
lins had  the  notice  above  named.  And  it  is  onr  opinion, 
that  he  had.  The  testimony  of  Chadwick  is  clear  and  defi- 
nite on  this  point.  It  relates  to  the  time  of  making  the 
contract  to  sell  to  Collins.  And  the  testimony  of  O'Brien 
confirms  that  of  Chadwick,  showing  that  ColUns  did  not 
claim  to  own  the  entire  interest  in  the  land,  but  the  surface 
only  ;  and  th's  very  claim  of  the  soil  alone,  concurs  with  the 
supposed  interest  of  Chadwick,  and  which  he  should  liave 
sold  to  Collins.  Again:  Waller's  statement  that  Chadwick 
told  him  that  he  had  conveyed  only  the  surface,  coincides 
with  Chadwick's,  that  he  informed  (^^llins.  It  is  true  that 
it  was  not  correct — t!?at  is,  that  his  deed  did  carry  more ; 
but  this  declaration  apparently  indicates  his  intentions,  and 
may  have  expressed  what  he  then  thought  he  had  done. 

The  present  is  a  suitable  occasion  to  advert  to  the  objec- 
tions to  the  testimony.  The  defendant  will  perceive  that 
his  exceptions  go  to  the  extent  of  saying,  that  the  testimony 
of  no  one  of  four  witnesses  is  to  be  received,  although  none 
of  them  is  impeached  in  respect  to  his  character,  reputation, 
or  standing.  It  is  true  that  there  are  some  incongruities ; 
but  it  is  to  be  remembered,  that  the  witnesses  testify  in  res- 
pect to  transactions  running  back  several  years — some  of 
them  reaching  even  to  eighteen  or  twenty  years ;  and  that  the 
principal  inconsistencies  relate  to  dates,  and  those  not  of  ma- 
terial importance  in  the  case.  On  the  other  hand,  in  the 
important  facts,  the  witnesses  support  each  other — circum- 
stances concur — and  the  written  instruments,  which  do  not 
deceive,  also  lend  their  support.  Tlius,  for  instance,  the 
agreement  between  Waller  and  Chadwick,  gives  support  to 
the  testimony  of  those  witnesses,  in  so  far,  at  least,  as  it 
shows  that  there  was  a  controversy  concerning  the  claim, 
and  that  that  was  designed  as  a  settlement  of  it.  And  sim- 
ilar remarks  might  be  made  relative  to  other  portions  of  the 
case. 

Again,  some  of  the  testimony,  if  measured  by  strict  rules. 
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was  not  admissible,  but  no  objection  was  made  at  the  time, 
80  that  the  fault  of  question  or  answer  might  be  corrected ; 
and  besides,  both  parties  pursued  a  similar  course,  and 
seem  to  have  aimed  at  obtaining  all  the  facts,  rather  tlian 
the  strict  observance  of  rules. 

The  objection  to  Chadwick,  as  arising  from  interest,  is 
not  well  founded.  In  testifying  for  the  complainants,  lie  is 
acting  against  his  interest.  *  Having  given  a  warranty  deed 
to  Collins,  covering  the  entire  estate  in  fee,  his  interest 
would  lead  him  to  support  that  conveyance  in  its  full  ex- 
tent. His  testimony  in  relation  to  the  manner  in  which 
Nightengale  should  have  obtained  the  description  of  the 
land,  does  not  necessarily  indicate  anything  worse  than 
carelesness ;  and  that  concerning  the  commissioner,  goes  no 
further  than  to  manifest  vagueness  and  looseness  of  idea  in 
reference  to  them  and  their  duties.  The  exceptionable  fea- 
tures of  his  testimony  on  these  subjects,  and  in  reference  to 
the  reading  of  the  deed,  are  susceptible  of  some  extenua- 
tion from  the  circumstance  of  his  illness  and  suffering,  at 
the  time,  in  consequence  of  an  injury  received  in  the  over- 
turning of  a  coach.  The  testimony  of  Smith  is  intended 
to  impeach  Chadwick,  and  being  objected  to,  is  not  admis- 
sible, the  party  having  laid  no  foundation  in  his  examina- 
tion of  the  latter. 

But  further,  suppose  Chadwick  did  intend  to  convey  the 
whole  fee  to  Collins,  and  was  false  in  saying  thi.t  he  had 
not,  or  did  not  intend  to,  what  effect  has  this  upon  the  case? 
If  he  was  chargeable  as  with  a  trust,  and  Collins  knew  it, 
his  intent  to  deceive  either  the  one  or  the  other,  is  of  no 
avail  in  the  present  inquiry. 

We  cannot  participate  with  counsel,  in  their  astonish- 
ment or  incredibility,  as  to  the  testimony  of  Leemon.  He 
says  that  the  signature  to  the  agreement  is  his,  but  that  he 
has  no  recollection  of  the  transaction — not  even  of  putting 
his  name  to  it — and  he  remembers  nothing,  and  knows 
nothing  about  it,  except  that  the  signature  is  his.     This  is 
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not  remarkable.  Twelve  years  before  he  testified,  he  put 
his  hand,  as  a  witness,  to  an  instrnmefit  in  a  transaction  in 
which  he  had  no  concern,  and  it  is  far  from  incredible  tliat 
he  should  recollect  nothing,  and  should  know  nothing  about 
it,  save  that  his  signature  is  set  to  it. 

The  objection  to  Waller's  testimony,  in  relation  to  Wil- 
son's claim  in  the  land — that  it  is  hearsay,  is  urged  without 
proper  consideration.  It  is  not  heareay,  although  his  knowl- 
edge was  not  original  and  direct.  Ho  came  into  connec- 
tion with  the  estate  as  administrator,  and  tlie  knowledge  he 
obtains  of  the  interests  of  the  estate,  in  the  discharge  of  the 
duties  of  such  a  place,  may  be  termed  official,  in  some  sense 
or  degree,  and,  however  obtained,  is  competent  to  establish 
the  fact  that  there  was  such  a  claim,  or  such  a  demand,  be- 
longing to,  or  set  up  by  the  estate,  though  it  may  not  be  suf- 
ficient to  fix  its  original  tnith  and  validity.  We  speak  now 
of  the  degree,  or  kind  of  his  knowledge,  and  not  of  his 
competency  as  a  witness. 

The  disposition  of  the  demurrer,  and  the  above  remarks 
npon  the  construction  of  the  agreement,  embrace  the  most 
important  questions  of  the  cause,  but  yet  there  are  some 
others  which  demand  attention. 

The  agreement  having  been  made  with  the  express  intent 
of  settling  prior  disputes,  the  defendant  cannot  go  behind 
it,  as  in  some  respects  he  seeks  to  do.  Those  taking  under 
Chadwick,  with  notice  of  the  coutmct,  take  subject  to  that 
settlement.  If  Sleator  and  Chadwick  permitted  the  claim 
to  become  forfeit,  by  non-user,  they  holding  lease  under 
Waller,  could  not  set  np  such  forfeiture  against  hinu  and 
obtain  a  new  right  as  opposed  to  him,  by  vutue  of  the  for- 
feiture. They  could  not  derive  a  benefit  from  a  forfeiture, 
created  by  their  own  act.  But,  even  if  this  were  not  so, 
the  agreement,  made  subsequently,  slnits  off  that  question. 
Whether  viewed  in  relation  to  this,  or  any  other  position, 
Chadwick  cannot  controvert  the  interest  of  Wilson's  heirs, 
nor  can  one  holding  under  him,  with  notice. 

The  respondent  claims  the  benefit  of  new  matter  set  up 
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iu  his  answer,  and  to  which  there  is  no  replication.  He 
points  out  no  facts,  the  benefit  of  which  he  asks,  and  we  are 
nnable  to  perceive  anything  of  importance,  or  which  would 
aid  his  cause,  which  is  not  embraced  in  the  bill,  and  in  the 
answer  responsive. 

Neither  is  the  cause  one  which  should  be  classed  as  a 
stale  demand.  Regarding  its  age  alone,  we  should  hardly 
be  justified  in  so  treating  it,  and  it  is  shown  that  the  admin- 
istrator repeatedly  called  upon  Chadwick  for  a  deed,  which 
he  as  often  promised ;  and  fhis  request  was  made  even  after 
his  discharge,  which  would  bring  it  as  late  as  the  year  1851 
or  1852.    This  was  at  the  request  of  the  guardians. 

Then,  it  is  to  be  borne  in  mind,  that  the  petitioners  are 
still  minors,  and  the  court  can  see  nothing  to  justify  it  in  set- 
ting the  cause  down  as  one  upon  a  stale  demand.  This  is 
remarked,  without  considering  whether  a  claim  to  real  es- 
tate, or  to  an  interest  in  it,  as  this  became  upon  the  purchase 
of  the  title,  can  be  treated  as  such. 

The  foregoing  remarks  are  believed  to  touch  all  the  im- 
portant questions  made  in  the  cause.  We  have  arrived  at 
the  conclusion  that  Chadwick  held  an  interest  in  the  land, 
as  trustee  for  Wilson  and  his  heirs;  that  when  Collins  pur- 
chased he  had  knowledge  of  this  interest ;  that  it  descen- 
ded to  the  heirs  of  Wilson ;  that  they  had  no  occasion  to  go 
to  the  probate  court,  for  leave  to  prosecute  this  right;  that 
it  was  not  lost,  though  the  administrator  omitted  to  cause  it 
to  be  entered  in  the  inventory,  and  returned  to  the  probate 
court ;  and,  finally,  that  Collins  is,  in  equity,  bound  to  con- 
vey this  interest  to  the  petitioners,  Joseph  and  Ann  Wil- 
son. The  widow  of  Abraham  Wilson  has  no  estate,  as 
such,  for  which  she  can  sue  at  present,  as  in  this  case.  The 
right  descends  upon  the  heirs  at  law,  and  when  they  have 
recovered,  she  makes  her  claim  of  dower  upon  them.  This 
suit  is  not  to  settle  a  right  to  dower,  but  to  determine  the 
right  or  title  between  Collins  on  the  one  hand,  and  the  es- 
tate of  Wilson,  represented  by  his  heirs,  on  the  other. 

The  decree  of  the  district  court  is  aifirmed. 
Vol.  VIII.-60 
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Walker  v.  Claek  et  ah 

In  action  against  partners,  a  service  upon  one  member  of  the  firm  is  suf- 
ficient, and  it  is  not  necessary  that  the  return  should  show  that  it  was 
served  upon  the  member  of  the  firm  employed  in  the  general  manage- 
ment of  the  business. 

Each  member  of  a  partnership  is  an  agent  for  all  the  others  in  the  firm 
business,  and  a  service  upon  any  member  is  sufficient. 

An  affidavit  of  a  member  of  a  partnership,  stating  that  he  had  been  ab- 
sent, and  for  that  reason  was  unable  to  prepare  his  defense,  but  con- 
taining no  excuse  as  to  the  other  partners,  makes  no  such  showing  as 
will  justify  the  court  in  setting  aside  a  default. 

Appeal  from  the  Johnson  District  Court. 

Thursday,  June  9. 

Judgment  against  defendants  by  default,  from  which  they 
appeal. 

J.  Clark^  for  the  appellants. 

Mackay  db  Bradley^  for  the  appellee.    . 

Wright,  C.  J. — It  is  first  objected  that  defendants  were 
not  served  with  notice  of  the  pendency  of  the  action.  The 
retnm  of  the  sheriff  shows,  that  the  original  notice  was 
served  by  reading  the  same  to  Clark  and  Griffith,  two  mem- 
bers of  the  firm  of  Clark,  Getchell  &  Griffith,  and  the  re- 
cord shows  that  the  defendants  were  liable  as  partnei's. 
Such  a  service  is  good.  Code,  sec.  1728;  Saunders  v.  Bent- 
ley^  post  It  is  not  necessary  that  the  return  should 
show,  where  the  service  is  upon  a  member  of  a  partnership, 
that  it  was  made  upon  the  member  employed  in  the  general 
management  of  the  business.  "Where  the  service  is  upou 
an  agent  of  a  partnership  or  corj^oration,  it  should  appear 
that  he  was  thus  employed  in  the  general  management  of 
their  business.  Each  member  of  a  partnership,  however, 
is  an  agent  for  all  the  others  in  the  firm  business,  and  ser- 
vice upon  any  one  is  sufficient. 
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The  second  point  is,  that  the  court  below  erred  in  refusing 
to  set  aside  the  judgment  by  default,  upon  the  showing 
made  by  defendants.  There  was  no  such  abuse  of  the  dis- 
cretion lodged  with  the  court  below,  over  matters  of  this 
nature,  as  to  justify  our  interference.  No  reasonable  ex- 
cuse is  shown  for  having  made  default — no  sufficient  affida- 
vit of  merits  filed — and  no  plea  or  answer  accompanies  the 
showing.  It  is  true,  the  defendant  making  the  affidavit, 
says  he  had  been  absent,  and  for  that  reason  was  unable  to 
prepare  his  defense ;  but  there  is  nothing  to  show  but  that 
the  other  defendants  had  ample  time,  opportunity,  and  abil- 
ity to  prepare  it. 

It  is  conceded  by  appellee,  that  the  judgment  is  for  more 
than  was  owing  upon  the  notes,  and  he  remits  the  same. 
As  to  such  excess,  the  judgment  below  will  be  corrected, 
and  in  other  respects  affirmed — appellee  paying  the  costs  of 
the  appeal. 


Andrus  v.  Clark. 

Where  an  action  was  commenced  in  December,  1857,  on  two  promissory 
notes,  returnable  to  the  February  terra,  1858,  of  the  district  court;  and 
where  at  the  said  February  term,  the  cause  was  continued  to  the  ensu- 
ing May  term ;  and  where  at  the  said  May  term,  the  defendant  was  caUed, 
and  his  default  entered,  and  the  cause  continued  to  the  September  ternj, 
for  final  judgment;  and  where  on  the  day  following  that  on  which  the 
deGftult  was  entered,  the  defendant  moved  to  set  aside  the  default,  which 
motion  was  supported  by  an  affidavit,  stating  that  defendant  "  did  not 
apprehend  that  the  cause  would  be  upon  the  docket  for  that  (the  May) 
term;  that  notice  was  served  upon  him  to  appear  at  the  February  term  ; 
that  he  supposed  another  notice  was  necessary  in  order  to  get  the  caus- 
es before  the  court  at  that  (the  May)  term  ;  and  that  he  had  a  good  de- 
fense, stating  it,  which  motion  was  overruled  ;  and  where  at  the  Sep- 
tember term,  it  was  renewed  under  amotion  for  a  rehearing,  and  at  the 
same  time  the  defendant  asked  leave  to  file  an  answer,  which  he  exhib- 
ited to  the  court,  which  motion  was  overruled,  and  the  court  refused  to 
allow  the  answer  to  be  fi.led  ;  Hrld,  That  there  was  no  error  in  the  pro- 
ceeding of  the  court. 
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Appeal  from  the  Potiawatamie  District  Court. 

TniJRSDAT,  JlINE   9. 

Action  on  two  proinissc»ry  notes.  The  suit  was  eonnnen- 
ced  in  December,  1867,  returnable  to  the  February  term, 
1858,  and  attachment  was  sued  out  under  the  act  of  1853. 
The  cause  appears  to  Iiave  been  continued  at  the  February 
term,  and  at  the  May  term,  the  defendant  was  called  and  a 
judgment  of  default  entered,  and  the  cause  continued  to  the 
September  term,  for  final  judgment,  under  the  act  of  22d  of 

March,  1858. 

On  the  day  following  the  default,  the  defendant  filed  a 
motion,  supported  by  affidavit,  asking  that  the  default  be 
set  aside.  The  affidavit  states  that  defendant  "  did  not  ap- 
prehend that  the  cause  would  be  upon  the  docket  for  that 
(the  May)  term  ;  that  notice  was  served  upon  him  to  ap- 
pear at  the  February  term ;  and  that  he  supposed  another 
notice  was  necessary  in  order  to  get  the  cause  before  the  court 
at  that  (the  May)  term."  He  further  states  that  he  had  a 
good  defense;  that  he  held  a  receipt  given  by  the  plaintiff 
for  a  gold  watch,  worth  over  $100,  to  secure  one  of  the 
notes  sued  upon ;  and  that  he  has  other  defenses.  A  copy 
of  the  receipt  referred  to,  is  set  forth,  which  acknowledges 
the  receipt  of  the  watch  as  security,  and  states  that  it  is  to 
be  returned  when  the  note  is  paid.  This  motion  was  over- 
ruled. At  the  September  term  it  was  renewed,  under  a 
motion  for  a  rehearing  of  the  same,  and  the  defendant  fur- 
ther asked  leave  to  file  an  answer,  which  ho  then  had  pre- 
pared, and  exhibited  to  the  cc»urt.  The  answer,  Jirstj  de- 
nies generally  all  the  allegations  of  the  petition  ;  and,  sec- 
ondy  denies  tlie  truth  of  the  averments  in  the  affidavit  for 
the  attachment.  The  court  overruled  the  motion  for  a  re- 
hearing, and  for  leave  to  file  the  answer.  This  is  the  matter 
assigned  as  error. 

Cassady  cfe  Test,  for  the  api>ellant. 

Frank  Street^  for  the  appellee. 


Digitized  by  VjOOQ IC 


SUPREME  COURT  CASES— 1859. 

The  State  of  Iowa  v.  Shelleaj. 


Woodward,  J. — There  was  no  error  in  the  decision  of 
the  conrt.  The  defendant  had  had  one  continuance  at  the 
February  term,  and  he  offers  no  adequate  excuse  for  his  de- 
fault at  the  May  term.  Nor  does  he  show  a  substantial  de- 
fense. A  part  of  this  answer  takes  issue  on  the  affidavit 
for  attaclmient,  which  is  not  permissible  in  tliis  action,  as 
lias  been  several  times  ruled.  Sackett  et  al.  v.  Partridge  et 
al.^  4  Iowa,  416 ;  Sample  v.  Griffith^  5  Iowa,  377. 

The  other  portion  of  his  answer  is  a  general  denial,  whicli 
is  contradicted  by  his  affidavit,  showing  that  his  watch  was 
pledged  as  security  for  one  of  the  notes.  And  further,  this 
matter  would  not  constitute  a  defense,  as  the  watch  was  ta- 
ken as  security  only,  and  not  as  payment,  and  was  to  bo  re- 
stored when  the  note  was  paid.  If  not  so  restored,  it  may 
pve  him  a  right  of  action  in  that  respect,  but  the  matter 
forms  no  defense  to  the  present  suit. 

The  judgment  of  the  district  court  is  affirmed. 
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The  State  of  Iowa  v.  Shelledt. 

In  a  criminal  case,  it  is  siiflBcient  cnnse  of  chaUcngc  to  a  petit  juror,  on  s    47.. 

the  part  of  the  state,  that  he  testifies  under  oath,  that  he  thought  he  bad  i— '  -'-- 
formed  or  expressed  an  unqualified  opinion,  or  belief,  that  the  defendant  |iQ6  704 
was  guilty  or  not  guilty,  of  the  ofi'ense  charged ;  and  it  need  not  ap-  li  4' 
pear,  in  order  to  constitute  a  good  cause  of  challenge,  that  the  opinion,  '■" 
or  belief,  formed  or  expressed  by  the  juror,  was  in  favor  of  the  pris- 
oner. 

The  question  as  to  the  propriety  of  recalling  a  petit  juror,  who  has  been 
challenged,  and  excused  from  the  jury  box,  for  the  purpose  of  permit- 
ting the  other  party  to  cross-examine  him,  and  thus  disprove  the  chal- 
lenge, is  within  the  discretion  of  the  district  court ;  and  that  discretion 
will  not  be  controlled  by  the  supreme  court,  unless  it  be  shown  to  have 
been  greatly  abused. 

In  a  criminal  case,  it  is  a  sufficient  cause  of  challenge,  by  the  state,  that  a 
petit  juror  had  formed  an  unqualified  opinion;  and  no  useful  purpose  is 
obtained  by  allowing  the  juror  to  state  whether  the  opinion  was  favor- 
able or  unfavorable  to  the  state. 

In  the  absence  of  any  statutory  direction,  the  order  of  challenging  petit 
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jurors,  and  the  mode  of  proceeding  in  filling  up  the  panel,  is  left  to  the 
discretion  of  the  district  court;  and  unless  there  has  been  gross  abuse 
of  this  discretion,  there  is  no  call  for  the  interference  of  the  appellate 
court.     (Wright,  C.  J.,  dissenting.) 

In  the  absence  of  any  rule  of  law  upon  the  subject  of  challenging  petit 
jurors,  and  filling  up  the  panel,  it  is  to  be  presumed  that  the  disft-ict 
court  has  adopted  a  rule  of  its  own,  and  that  the  same  has  been  follow- 
ed in  impanneling  the  jury;  and  where  this  has  been  done,  no  such  pre- 
judice has  resulted  as  to  require  a  reversal  of  the  judgment,  unless  the 
discretion  of  the  court  in  the  premises,  is  shown  to  have  been  greatly 
abused.     (Wrujht,  C.  J.,  dissenting.) 

Where  in  a  criminal  case,  a  petit  juror  was  challenged  by  the  state,  on  the 
ground  of  implied  bias,  and  being  sworn  as  a  witness,  for  the  purpose 
of  proving  the  challenge,  stated  that  he  had  formed  or  expressed  an  un- 
qualified opinion  or  belief,  that  the  defendant  was  guilty  or  not  guilty  of 
the  offense  charged  ;  and  where  the  defendant  asked  the  juror,  whether 
the  unqualified  opinion  that  he  had  formed,  was  favorable  or  unfavora- 
ble to  the  state — which  question  the  court  refused  to  permit  the  juror 
to  answer,  and  decided  that  the  testimony  was  sufficient,  and  allowed 
the  challenge  ;  //r/rf.  That  there  was  no  error  in  the  ruling  of  the  court. 

Where  two  or  more  persons  conspire  together,  to  do  an  unlawful  act,  and 
in  the  prosecution  of  the  design,  an  individual  is  killed,  or  death  en- 
sue, it  is  murder  in  all  who  enter  into,  or  take  part  in,  the  execution  of 
the  design. 

If  the  unlawful  act  be  a  trespass  only,  to  make  all  guilty  of  murder,  the 
death  must  ensue  in  the  prosecution  of  the  design  If  the  unlawful  act 
be  a  felony,  or  be  more  than  a  bare  trespass,  it  will  be  murder  in  all,  al- 
though the  death  happened  collaterally,  or  beyond  the  original  design. 

The  common  law  definition  of  manslaughter,  has  not  been  changed  by  the 
Code  of  Iowa. 

Where  on  the  trial  of  an  indictment  for  murder,  the  court  instructed  the 
jury  as  follows  :  ^-  Manslaughter  is  the  unlawful  and  felonious  killing  of 
another,  without  malice,  either  express  or  implied.  It  differs  from  mur- 
der in  this — that  though  the  act  which  occasions  the  death  be  unlaw- 
ful, or  likely  to  be  attended  with  bodily  mischief,  yet  malice,  either  ex- 
press or  implied,  which  is  the  very  essence  of  murder,  is  presumed  to 
be  wanting;  and  if,  therefore,  in  doing  an  unlawful  act,  or  in  carrying 
out  an  unlawful  design,  death  happen,  but  without  malice,  the  offense 
would  be  only  manslaughter — provided,  such  unlawful  act  or  design  be 
not  a  felony,  because  then,  the  law  implies  the  existence  of  malice.  But 
if  the  intent  goes  no  further  than  to  commit  a  bare  trespass,  it  will  be 
manslaughter ;  Ileld^  That  the  direction  of  the  court  as  to  what  consti- 
•tuted  manslaughter,  was  as  favorable  to  the  defendant,  as  be  could  in 
reason  require  to  be  given. 

Every  person  is  presumed  to  contemplite  the  ordinary  and  natural  conse- 
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quences  of  his  own  acts ;  and  declarations  made  at  the  time  of  the 
transaction,  expressive  of  its  character,  motive  or  object,  are  regarded 
as  verbal  acts,  indicating  a  present  purpose  and  intention,  and  are, 
therefore,  admissible  in  proof,  like  other  material  facts,  as  part  of  the  ret 
ffestK. 

Buf  where  the  declaration  and  the  act  are  inconsistent,  if  the  act  goes  be- 
yond the  declaration,  or  contradicts  it,  the  presumption  of  intention  is  to 
be  gathered  from  the  acts  of  the  party,  upon  the  plain  and  obvious  prin- 
ciple that  the  party  must  be  presumed  to  intend  to  do  that  which  he  vol 
unt-arily  and  wilfully  does  in  fact  do. 

Where  on  the  trial  of  an  indictment,  in  which  the  defendant  and  others 
were  jointly  indicted  for  the  murder  of  one  W.,  the  court  instructed  the 
jury  as  follow:  '-That  if  the  jury  believe  from  the  evidence  that  the 
defendant  and  others,  formed  the  design  of  taking  the  life  of  the  said 
W.,  whether  by  hanging  or  otherwise;  that  in  pursuance  of  such  de- 
sign, the  defendant  and  the  others  went  in  a  body  to  the  house  of  the 
said  W.,  armed  and  resolved,  and  prepared  to  resist  all  opposition  ;  that 
they  obtained  possession,  by  force  or  otherwise,  of  the  body  of  said  W., 
and  bound  the  arms  of  the  said  W.,  so  as  to  render  him  helpless ;  that 
after  they  had  so  obtained  possession  of  the  said  W.,  the  said  defendant, 
and  those  then  engaged  with  him,  or  any  one  of  them,  in  the  presence 
and  hearing  of  said  W.,  avowed  their  purpose  to  take  the  life  of  the 
said  W.,  by  hanging  or  otherwise  ;  that  they  forced  the  said  W.  into  a 
hack,  while  thus  bound,  and  started  to  the  timber  with  him  ;  that  while 
on  the  road  to  the  timber,  and  when  on  the  banks  of  the  Iowa  river, 
they  cast  the  said  W.,  while  thus  bound,  into  said  river,  from  the  said 
hack,  or  compelled  the  said  W.,  by  threats,  or  otherwise,  to  jump  from 
said  hack  into  said  river,  and  they  then  and  there  permitted  him  to 
drown,  while  standing  by,  and  made  no  effort  to  rescue  the  said  W., 
if  by  reasonable  efforts  they  might  have  done  so,  then  the  said  defend- 
ant is  guilty  of  murder  in  the  first  degree ;"  J/e/rf,  That  the  instruction 
was  correct. 

And  where  in  the  same  case,  the  court  further  instructed  the  jury  as  fol- 
lows :  "  That  if  the  jury  believe  from  the  evidence,  that  the  defendant 
and  other  persons,  formed  the  design  of  committing  personal  violence 
upon  the  body  of  the  said  W.,  as  by  lynching  or  otherwise,  but  did  not 
design  to  take  his  life  ;  that  in  pursuance  of  said  design,  they  went  in 
a  body  to  the  house  of  said  W.,  armed  and  resolved,  and  prepared,  to 
resist  all  opposition ;  that  they  obtained  possession  of  the  person  of  the 
said  W.,  and  bound  bis  arms,  so  as  to  render  him  helpless ;  that  they 
forced  the  said  VV.  into  a  hack,  while  thus  bound,  and  started  to  the  tim- 
ber with  him;  that  before  and  after  they  started,  one  or  more  thus  en- 
gaged, in  the  presence  of  W.  declared  that  he  should  be  hung,  or 
he  should  die  before  sun-down,  or  otherwise  threatened  the  life 
W.;  that  while  on  the  road  to  the  timber,  and  when  on  the  banl 
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Iowa  river,  the  said  W.,  while  thus  bound,  and  in  the  custody  of  the  said 
defendant,  and  others  then  engaged  with  him,  entertained  a  reasonable 
and  well-grounded  apprehension — an  apprehension  justified  by  the  cir- 
cumstances— that  the  said  defendant  and  others  then  engaged  with  him, 
intended  to  commit  personal  violence  on  the  said  W.,  or  to  take  the  life 

I  of  the  said  W.,  and  under  that  apprehension,  sprung  from  the  carriage 
into  the  said  river,  hoping  either  to  escape  the  threatened  violence,  or 
apprehended  death,  and  was  then  and  there  drowned — the  said  defend- 
ant, and  others  then  engaged  with  him,  standing  by,  neither  rescuing, 
nor  offering  to  rescue,  the  said  W.,  then  the  said  defendant  is  guilty  of 
murder  in  the  second  degree;"  Held,  That  the  instruction  was  sustain- 
by  authority. 

Where  death  ensues  in  consequence  of  the  unlawful  act  of  another,  it  is 
not  necessary  that  the  fatal  result  should  have  sprung  from  an  act  of  com- 
mission ;  but  if  defendant  omitted  any  act  incumbent  on  him,  from  which 
death  resulted  to  the  deceased,  if  there  was  no  malice,  it  is  manslaugh- 
ter— if  there  was  malice,  it  is  murder. 

Where  a  defendant  in  a  criminal  case,  seeks  to  set  aside  a  verdict  agraiost 
him,  on  the  ground  that  one  of  the  jurors,  previous  to  the  trial,  had 
formed  or  expressed  an  unqualified  opinion  that  he  was  guilty  of  the  of- 
fense charged,  he  must  show  by  the  record,  that  the  juror  was  examin- 
ed upon  oath,  as  to  whether  he  had  formed  such  opinion  ,*  and  if  it  is 
not  thus  shown,  there  is  no  ground  for  a  new  trial. 

On  amotion  to  set  aside  a  verdict  in  a  criminal  case,  on  the  ground  that 
one  of  the  jurors  had,  previously  to  the  trial,  expressed  an  opinion  as  to 
the  guilt  of  the  defendant,  the  affidavit  of  the  defendant  is  not  suf- 
ficient, to  show  that  the  juror  was  examined  under  oath,  before  he  was 
sworn  as  a  juror,  to  ascertain  whether  or  not  he  had  formed  or  express- 
ed such  an  opinion. 

Where  it  was  moved  to  arrest  a  judgment  in  a  criminal  case,  for  the  rea- 
son that  the  court  to  which  the  indictment  was  presented,  was  not  held 
at  the  place  fixed  by  law  for  holding  the  same ;  and  where  it  appeared 
from  the  record,  that  the  court-house  was  in  a  ruined  and  dilapidated 
condition ;  that  the  court  was  first  convened  at  the  court-house,  and 
owing  to  the  condition  of  the  same,  adjourned  to  the  University  build- 
ings at  which  place  the  court  was  sitting,  when  the  indictment  was  pre- 
sented ;  Hdd,  That  sufficient  appeared  from  the  record,  to  justify  the 
appellate  court  in  assuming  that  the  court-house,  owing  to  its  condition, 
was  an  improper  place  for  holding  court  ,*  and  that  the  county  court 
provided  for  the  use  of  the  district  court,  the  University  building,  or 
that  the  same  was  provided  by  the  sheriff  for  the  use  of  the  court,  upon 
the  failure  of  the  county  court  to  provide  a  place  for  holding  the  court 

The  appellate  court  will  not  presume  that  the  district  court  undertook  to 
try  a  defendant,  indicted  for  a  criminal  offense,  without  the  indictment. 

In  a  criminal  case,  where  there  is  a  general  verdict  of  guilty,  on  an  indict- 
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ment  containing  several  counts,  if  any  one  of  them  is  good,  the  jadg- 
mont  will  be  supported. 

It  will  be  presumed  that  the  district  court  did  its  duty,  and  unless  the  con- 
trary is  made  to  appear  afiSrmatively,  the  judgment  will  not  be  dis- 
turbed. 

It  18  not  necesiary  that  it  should  appear  from  the  records  of  a  cause,  that 
the  district  court,  at  each  adjournment  during  the  progress  of  the  trial, 
admonished  the  jur}-,  that  it  was  their  duty  noi  to  converse  among 
themselves,  on  any  subject  connected  with  the  trial,  nor  to  form  or  ex- 
press any  opinton  thereon,  until  the  cause  was  finally  submitted  to  them. 

Appeal  from  the  Johnson  District  Court 

Saturday,  June  11. 

The  defendant,  with  fourteen  others,  was  indicted  for  the 
murder  of  Boyd  "Wilkinson.  The  indictment  contained 
eight  counts,  the  first  of  which,  after  the  formal  part,  read 
as  follows :  That  Frederick  M.  Irish,  Michael  Freeman, 
Henry  Gray,  Peter  Conboy,  Philip  Clark,  Alfred  Curtis, 
Charles  Dow,  Samuel  Shelledy,  Charles  Brown,  Daniel 
Marshall,  John  McGuire,  George  W.  Rawson,  James  Tay- 
lor, Patrick  McGraith,  and  Dennis  Hogan,  of  said  county, 
on  the  11th  day  of  May,  in  the  year  of  our  Lord,  one  thou- 
sand and  eight  hundred  and  fifty-eight,  at  Iowa  city  town- 
ship, in  tlie  said  county  of  Johnson,  state  of  Iowa,  in  and 
npon  one  Boyd  Wilkinson,  then  and  there  being,  felonious- 
ly, wilfully,  deliberately,  premeditatedly,  and  of  their  mal- 
ice aforethought,  did  make  an  assault;  and  that  the  said 
Frederick  M.  Irish,  Michael  Freeman,  Henry  Gray,  Peter 
Conboy,  Philip  Clark,  Alfred  Curtis,  Charles  Dow,  Samuel 
Shelledy,  Charles  Brown,DanielMar8hall,  John  McGuire,^ 
George  W.  Rawson,  James  Taylor,  Patrick  McGraith,  and 
Dennis  Hogan,  then  and  there  feloniously,  wilfully,  delib- . 
erately,  premeditatedly,  and  of  their  malice  aforethought, 
did  take  him,  the  said  Boyd  Wilkinson,  into  the  hands  of 
them,  the  said  Frederick  M.  Irish,  Michael  Freeman,  Henry 
Gray,  Peter  Conboy,  Philip  Clark,  Alfred  Curtis,  Charles 
Dow,  Samuel  Shelledy,  Charles  Brown,  Daniel  Marshall, . 
Vol.  VIIL— 61 
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John  McGuire,  George  W.  Eawson,  James  Taylor,  Patrick 
McGraith,  and  Dennis  Hogan,  and  did  then  and  there,  fe- 
loniously, wilfully,  delibemtely,  premeditatedly,  and  of  their 
malice  aforethought,  fix,  tie,  and  fasten  a  certain  rope  about 
the  arms  and  body  of  him,  the  said  Boyd  Wilkinson  ;  and 
then  and  there,  feloniously,  wilfully,  deliberately,  premedi- 
tatedly, and  of  their  malice  aforethought,  they,  the  said 
Frederick  M.  Irish,  Michael  Freeman,  Henry  Gray,  Peter 
Conboy,  Philip  Clark,  Alfred  Curtis,  Charles  Dow,  Samuel 
Shelledy,  Charles  Brown,  Daniel  Marshall,  John  McGuire, 
George  W.  Rawson,  James  Taylor,  Patrick  McGraith,  and 
Dennis  Ilogan,  by  means  of  their  threats,  menaces,  force, 
and  violence,  him,  the  said  Boyd  "Wilkinson,  did  cause  and 
compel  to  jump,  leap,  and  plunge,  into  a  certain  river  there 
situate,  wherein  there  was  a  great  quantity  of  water,  he,  the 
said  Boyd  Wilkinson,  then  and  there  being  so  fixed,  tied, 
and  fastened,  about  the  arms  and  body,  with  a  rope  as  afore- 
said, by  means  of  which  fixing,  tieing,  and  fastening,  and 
by  means  of  said  jumping,  leaping,  and  plunging,  of  the 
said  Boyd  Wilkinson,  into  the  river  aforesaid,  with  the  wa- 
ter aforesaid,  done  and  caused  by  the  said  Frederick  M. 
Irish,  Michael  Freeman,  Henry  Gray,  Peter  Conboy,  Philip 
Clark,  Alfred  Curtis,  Charles  Dow,  Samuel  Shelledy,  Charles 
Brown,  Daniel  Marshall,  John  McGuire,  Geoi^  W.  Raw- 
son,  James  Taylor,  Patrick  McGraith,  and  Dennis  Hogan, 
in  manner  and  form  aforesaid,  he,  the  said  Boyd  Wilkinson, 
in  the  river  aforesaid,  with  the  water  aforesaid,  was  then 
and  there  choked,  suffix»ated,  and  drowned,  of  which  cho- 
king, suffocation,  and  drowning,  he,  the  said  Boyd  Wilkin- 
son, then  and  there  instantly  died.  And  so  the  jurors  afore- 
said, upon  their  oaths  aforesaid,  do  say  that  the  said  Fred- 
erick M.  Irish,  Michael  Freeman,  Henry  Gray,  Peter  Con- 
boy, Philip  Clark,  Alfred  Curtis,  Charles  Dow,  Samuel 
Shelledy,  Charles  Brown,  Daniel  Marshall,  John  McGuire, 
George  W.  Rawson,  James  Taylor,  Patrick  McGraith,  and 
Dennis  Hogan,  in  manner  and  form  as  aforesaid,  him,  the 
said  Boyd  Wilkinson,  on  the  said  eleventh  day  of  May,  A 
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D.  1858,  at  the  county  aforesaid,  feloniously,  wilfully,  delib- 
erately, premeditatedly,  and  of  their  malice  aforethought, 
did  kill  and  murder,  contrary  to  the  form  of  the  statute,  in 
such  case  made  and  provided,  and  against  the  peace  and 
dignity  of  the  state  of  Iowa. 

The  defendant  pleaded  not  guilty,  and  was  tried  separ- 
ately. During  the  impanneling  of  the  jury,  one  John 
Eeynolds  was  called  as  a  juror,  and  being  interrogated  un- 
der oath,  stated  that  he  thought  he  had  formed  or  expressed 
an  unqualified  opinion,  or  belief,  as  to  the  guilt  or  innocence 
of  the  defendant.  He  was  thereupon  challenged  by  the 
state,  and  excluded  from  the  jury  by  the  court.  The  de- 
fendant asked  the  court  to  allow  him  to  cross-examine  the 
said  Reynolds,  for  the  purpose  of  disproving  the  said  chal- 
lenge, and  showing  the  competency  of  the  juror,  to  which 
the  state  objected,  dnd  the  court  sustained  the  objection,  and 
refused  to  allow  the  jaror  to  be  recalled  for  the  purpose  of 
cross-examination.  One  David  Bortz  was  also  called  as  a 
juror,  who  stated  that  he  had  formed  or  expressed  an  un- 
qualified opinion,  or  belief,  that  the  defendant  was  guilty  or 
not  guilty  of  the  offense  charged  in  the  indictment.  He  was 
then  challenged  by  the  state,  and  the  court  sustained  the 
challenge.  Before  the  said  juror  left  the  box,  the  defendant 
asked  the  said  juror,  whether  the  unqualified  opinion  or  be- 
lief that  he  had  formed,  or  expressed,  was  favorable,  or  unfa- 
vorable, to  the  state  ?  And  thereuix)n  the  court  interfered, 
and  refused  to  allow  the  said  question  to  be  asked,  and  di- 
rected the  said  Bortz  not  to  answer  the  same. 

After  the  state  and  the  defendant  had  each  challenged  one 
juror  peremptorily,  the  state  moved  the  court  to  require  the 
defendant  to  challenge  peremptorily  another  juror,  before 
the  state  should  be  required  to  exercise  its  second  peremp- 
tory challenge,  and  that  in  case  the  defendant  failed  or  re- 
fused to  make  such  challenge,  he  should  be  deemed  to 
waive  the  same,  which  motion  was  sustained  by  the  court ; 
and  the  sa'd  defendant,  throughout  the  impanneling  of  the 
said  jury,  was  required  to  exercise  two  peremptory  chal- 
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lenges  together,  or  waive  the  same.  After  the  defendant 
had  challenged  four,  and  the  state  three  jurors,  peremptori- 
ly, one  Lorenzo  Davis  was  called  as  a  juror,  who  was  chal- 
lenged peremptorily  by  the  defendant.  The  court  then  re- 
quired the  defendant  to  make  his  sixth  peremjjtory  chal- 
lenge, or  he  would  be  deemed  to  have  waived  the  same. 
The  defendant  thereupon  asked  the  court  to  have  the  panel 
filled,  before  he  should  be  required  to  exercise  the  right  of 
making  his  sixth  peremptory  challenge,  which  request  was 
objected  to  by  the  state,  and  sustained  by  the  court  After 
the  state  had  challenged  six  jurors  peremptorily,  and  had 
exhausted  its  right  of  challenge,  and  after  the  defendant  had 
peremptorily  challenged  nine  jurors,  and  had  waived  his 
tenth  challenge,  the  panel  was  again  tilled,  and  thereupon 
the  defendant  peremptorily  challenged  one  William  Davis. 
The  defendant  then  asked  the  court  to  till  the  vacancy  in 
the  jury,  caused  by  the  challenge  of  the  said  Davis,  before 
he  should  be  required  to  make  his  final  peremptory  chal- 
lenge, which  request  being  objected  to  by  the  state,  the  court 
refuied  to  cause  the  panel  to  be  filled,  and  decided  that  the 
defendant  should  make  his  last  peremptory  challenge  from 
the  eleven  jurors  then  in  the  box,  or  be  held  to  have  waived 
the  same.  To  all  these  rulings  of  the  court,  in  relation  to 
impanneling  the  jurj^,  the  defendant  at  the  time  excepted. 

Upon  the  conclusion  of  the  testimony,  the  court,  upon  its 
own  motion,  among  other  things,  charged  the  jury  as  fol- 
lows: 

"  If  two  or  more  persons  conspire  together  to  do  an  un- 
lawful act,  and  in  the  prosecution  of  the  design,  an  individ- 
ual is  killed,  or  death  ensue,  it  is  nmrder  in  all  who  enter 
into,  or  take  part  in  the  execution  of  the  design.  But  if  the 
unlawful  act  be  a  trespass  only,  to  make  all  guilty  of  murder, 
the  death  must  happen  in  the  prosecution  of  the  design. 
If  the  unlawful  act  be  a  felony,  or  be  more  than  a  mere  tres- 
pass, it  will  be  murder  in  all,  although  death  happen  collat- 
erally, or  beside  the  original  design." 
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^'  Manslaughter  is  the  iinlawfnl  and  felonious  killing  of 
another,  without  malice,  either  express  or  implied.  It  dif- 
fers from  murder  in  this :  that  though  the  act  which  occa- 
sions the  death  be  unlawful,  or  likely  to  be  attended  with 
bodily  mischief,  yet  malice,  either  express  or  implied,  which 
is  the  very  essence  of  murder,  is  presumed  to  be  wanting ; 
and  if,  therefore,  in  doing  an  imlawful  act,  or  in  carrying 
out  an  unlawful  design,  death  happen,  but  without  malice, 
the  offence  would  be  only  manslaughter,  provided  such  un- 
lawful act  or  design  be  not  a  felony ;  because,  then,  the  law 
implies  the  existence  of  malice.  But  if  the  intent  goes  no 
farther  than  to  commit  a  bare  trespass,  it  will  be  man- 
slaughter." 

At  the  request  of  the  state,  the  court  further  instructed 
the  jury  as  follows : 

1.  That  in  order  to  constitute  murder  in  the  lirft  degree, 
under  the  laws  of  this  state,  a  design  must  be  formed  to  kill 
wUfvlly — that  is,  of  purpose ;  ddiherately — that  is,  with 
cool  purpose;  Tnaliciously  —  that  is,  with  malice  afore- 
thouglit;  2LnA  premeditatedly — that  is,  the  design  must  be 
formed  before  the  act  by  which  death  is  produced  occurs, 
or  else  tlie  death  must  have  occurred  in  the  perpetration,  or 
attempt  to  perpetrate,  the  crime  of  arson,  robbery,  mayhem 
or  burglary. 

2.  That  in  order  to  constitute  a  premeditated  and  delib- 
erate homicide,  (which  is  murder  in  the  first  degree,)  it  is 
not  necessary  that  the  design  to  kill  should  have  existed  for 
any  definite  or  certain  space  of  time;  but  if  the  precon- 
ceived intention,  and  cool,  deliberate  purpose  to  kill,  ex- 
ist at  the  moment  of  the  commission  of  the  act,  it  is  all  that 
the  law  requires. 

3.  That  the  term  "malice  aforethought,"  as  used  in  our 
statute,  in  the  definition  of  the  crime  of  murder,  is  not  to 
be  understood  merely  in  the  sense  of  a  feeling  of  malevo- 
lence to  a  particular  person,  but  as  meaning  that  the  offense 
or  killing  has  been  attended  with  such  circumstances  as  are 
the  ordinary  symptoms  of  a  wicked,  depraved  and  malig- 
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nant  spirit — a  heart  regardless  of  social  duty,  and  deliber- 
ately bent  upon  mischief.  And  hence,  in  general,  any  form- 
ed design  of  doing  mischief,  which  may  result  in  death^ 
may  be  called  malice ;  and  therefore,  not  such  killing  only 
as  proceeds  from  premeditated  hatred  or  revenge  against 
the  person  killed,  but  also  such  killing  as  is  accompanied 
with  circumstances  that  show  the  heart  to  be  perversely 
wicked,  is  adjudged  to  be  "malice  aforethought" 

4.  That  malice,  or  "  malice  aforethought,"  (in  the  lan- 
guage of  our  statute,)  may  be  express  or  implied.  Express 
malice  is,  where  one  person  kills  another,  with  a  sedate,  de- 
liberate mind  and  formed  design,  such  formed  design  being 
evidenced  by  external  circumstances,  discovering  the  in- 
ward intention  and  premeditation,  such  as  lying  in  waif, 
antecedent  menaces,  former  grudges,  and  concerted  schemes 
to  do  the  party  some  bodily  hartn.  Implied  malice  is,  where 
the  killing  is  effected  by  any  deliberate,  premeditated,  cruel 
act,  evincing  a  design  to  take  human  life,  and  done  without 
present  provocation. 

6.  That  where  two  or  more  persons  conspire  to  do,  and 
are  associated  for  the  purpose  of  doing,  an  unlawful  act, 
the  act  or  declaration  of  one  of  such  persons,  while  enga- 
ged in,  and  in  pursuance  of  the  common  object,  is  the  act 
and  declaration  of  all,  for  which  all  are  liable,  as  each  per- 
son so  associated  is  deemed  or  presumed  to  have  assented 
to,  or  to  command,  what  is  done  by  any  other  of  the  con- 
spirators, in  furtherance  of  the  common  object. 

6.  That  the  intention  of  the  defendant,  and  whether 
there  was  a  premeditated  design  to  kill,  at  or  before  the 
time  of  the  death  of  Wilkinson,  may  be  gathered  from  the 
acts  and  declarations  of  the  defendant,  and  other  persons  as- 
sociated with  him,  while  engaged  in  the  commission  of  the 
alleged  unlawful  act,  or  while  they  were  preparing  to  com- 
mit the  same ;  and  the  jury,  in  arriving  at  such  intention, 
and  in  determining  whether  there  was  a  premeditated  kill- 
ing, may  look  at  all  the  circumstances  and  facts  attending 
the  transaction. 
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7.  That  where  it  is  sought  to  reduce  the  criminal  nature 
of  a  homicide,  from  murder  in  the  second  degree  to  man- 
slaughter, by  proof  of  threats  on  the  part  ot  the  deceased,  it 
must  also  be  shown,  in  order  to  justify  the  homicide,  or  mit- 
igate the  ofiense,  that  such  threat  came  to  the  knowledge  of 
the  party  threatened,  prior  to  the  commission  of  the  homi- 
cide, and  that  the  deceased,  at  the  time  of  the  killing,  was 
in  tlie  act  of  putting  said  threats  into  execution,  and  there- 
by induced  a  reasonable  belief  on  the  part  of  the  slayer, 
that  his  own  life  was  in  immediate  danger,  or  that  the  de- 
ceased was  about  to  commit  a  felony. 

8.  That  when  a  premeditated  purpose  to  kill  is  enter- 
tained, and  there  is  a  consequent  unlawful  act  of  killing, 
the  provocation,  whatever  it  may  be,  which  immediately 
precedes  the  act,  is  to  be  thrown  out  of  the  case,  and  goes 
for  nothing,  unless  it  can  be  shown  that  this  j)urpo8e  was 
abandoned  before  the  act  was  done. 

9.  That  if  the  jury  believe  from  the  evidence,  that  the 
defendant,  with  other  persons,  went  to  the  house  of  Boyd 
Wilkinson,  with  the  premeditated  design  to  take  the  life  of 
said  Wilkinson,  either  by  hanging  or  othen^ise,  and  that 
the  death  of  the  said  Wilkinson  was  occasioned  by  the  acts 
of  the  said  defendant,  and  others,  while  engaged  in  carry- 
ing out  the  design  which  took  them  to  his  house,  then,  and 
in  that  case,  the  threats  of  the  Raid  Wilkinson,  or  any  prov- 
ocation he  may  have  given  said  defendant,  and  others,  or 
either  of  them,  prior  to  that  time,  are  to  be  entirely  dis- 
regarded, and  cannot  be  received  to  mitigate  the  offense, 
or  lessen  the  criminal  nature  of  the  act,  unless  they  show 
that  the  design  to  take  life,  was  abandoned  before  the  death 
of  Wilkinson,  as  there  can  be  no  palliation  or  justification 
of  a  premeditated  homicide. 

10.  That  where  two  or  more  persons  are  jointly  charged 
with  a  criminal  offense,  and  it  is  sought  to  palliate  or  justi- 
fy the  offense,  by  proof  of  provocation  on  the  part  of  the 
person  injured,  the  provocation,  in  order  to  palliate  or  justi- 
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fy  as  to  all,  must  be  shown  to  extend  to  all ;  or,  in  other 
words,  that  in  a  ease  of  homicide,  threats  made  by  the  de- 
ceased against  the  person  or  property  of  one  of  the  defend- 
ants, or  one  of  those  engaged  with  them,  and  which  he  was 
not  in  the  act  of  putting  into  execution,  at  the  time  of  the 
death,  will  not  justify  tlie  defendant,  and  others  engaged 
with  him,  nor  palliate  the  criminal  nature  of  their  act 

11.  That  the  declarations  of  Gray  and  others,  at  the 
meeting  at  the  Mansion  House,  or  after  the  company  left 
there  to  carry  out  the  design  of  the  meeting — that  Wilkin- 
son had  burned  the  bam  of  Clark — that  he  had  threatened 
to  burn  the  property  of  others — that  said  Gray  had  a  war- 
rant, and  was  authorized  to  serve  the  same,  and  arrest 
Wilkinson,  and  the  declarations  of  Gray,  that  he  had  before 
been  authorized  to  search  the  house  of  said  Wilkinson  for 
stolen  goods,  which  ho  had  found  there — and  other  declara- 
tions of  asiniilar  character — are  not  to  be  received  as  evi- 
dence of  those  facts ;  but  the  defendants,  in  order  to  estab- 
lish such  facts,  must  prove  the  same  by  competent  evidence. 

12.  That  partial  variances  in  the  testimony  of  different 
witnesses,  on  minute  and  collateral  points,  are  of  little  im- 
portance, unless  they  be  of  too  prominent  and  striking  a 
nature,  to  be  ascribed  to  mere  inadvertence,  inattention,  or 
defect  of  memory ;  that  it  so  rarely  happens  that  witnesses 
of  the  same  transaction,  perfectly  and  entirely  agree  on  all 
points  connected  with  it,  that  an  entire  and  complete  co-in- 
cidence, in  every  particular,  so  far  from  strengthening  their 
credit,  not  unfrequently  engenders  a  suspicion  of  practice 
and  concert;  and  that  in  determining  upon  the  .credence  to 
be  given  to  testimony,  by  the  jury,  the  real  question  must 
always  be,  whether  the  points  of  variance  and  of  discrepan- 
cy, be  of  so  strong  and  decisive  a  nature  as  to  render  it  im- 
possible, or  at  least  diflScult,  to  attribute  them  to  the  ordina- 
ry sources  of  such  variances,  viz :  inattention  or  want  of 
memory. 

13.  That  when  the  existence  of  deliberate  malice  in  the 
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defendant,  and  others  acting  mth  him,  is  once  ascertained, 
its  continuance  down  to  the  perpetration  of  the  meditated 
act,  must  be  presumed,  until  there  is  evidence  to  repel  it, 
and  to  show  that  the  wicked  purpose  was  abandoned  before 
the  commission  of  the  act. 

14.  That  it  does  not  follow,  merely  because  a  witness 
makes  an  untrue  statement,  that  his  entire  testimony  is  to 
be  disregarded.  This  must  depend  upon  the  motive  of  the 
witness.  If  he  intentionally  swears  falsely  as  to  one  mat- 
ter, the  jury  may  properly  reject  his  whole  testimony  as 
unworthy  of  credit.  But  if  he  makes  a  false  statement 
through  mistake  or  misapprehension,  they  ought  not  to  dis- 
regard his  testimony  altogether,  and  they  should  not  consid- 
er the  circumstance  further,  than  as  showing  inaccuracy  of 
memory  or  judgment,  on  the  part  of  the  witness. 

15.  That  the  declarations  of  the  defendant,  and  those 
engaged  with  him,  while  engaged  in  the  unlawful  act,  are 
to  be  received  as  evidence  of  their  motives  and  intentions,  on- 
ly so  far  as  their  acts  are  consistent  with  those  declarations; 
or,  in  other  words,  that  where  the  acts  of  a  person  are  in- 
consistent with  his  declarations,  the  former  are  better  evi- 
dence of  his  intentions  than  the  latter. 

16.  That  if  the  jury  believe  that  the  defendant  and  oth- 
ers, combined  for  the  purpose  of  lynching  "Wilkinson,  (the 
deceased),  that  they  took  and  bound  him,  and  that  in  carry- 
ing out  said  intention,  the  death  of  Wilkinson  occurred,  by 
the  acts  of  the  defendants,  all  who  entered  into  the  said 
combination,  or  in  any  way  aided  or  abetted  the  common 
design,  are  guilty  of  murder  in  tlie  second  degree,  whether 
present  or  not. 

17.  The  jury,  if  they  are  satisfied  of  the  homicide,  in 
determining  the  degree  of  the  crime  committed  in  causing 
the  death,  cannot  consider  any  provocation,  on  the  part  of 
the  deceased,  for  the  purpose  of  reducing  it  from  murder 
to  manslaughter — unless  said  provocation  was  so  recent,  that 
the  homicide  was  committed  in  a  sudden  transport  of  pas- 
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sion,  occasioned  by  that  provocation — that  is,  that  if  be- 
tween the  provocation  and  the  homicide,  there  was  suflScient 
time  for  the  blood  to  cool,  passion  to  subside,  and  reason  to 
interpose — the  provocation,  however  great,  amounts  to 
nought,  and  cannot  be  considered  by  the  jury. 

18.  That  in  determining  the  time  for  the  passion  to  cool, 
the  inquiry  is,  whether  the  suspension  of  reason,  arising 
from  sudden  passion,  continued  from  the  time  of  provoca- 
tion, till  the  very  instant  the  act  producing  death  took 
place ;  and  that  if,  from  any  circumstance  whatever,  it  ap- 
pears that  tlie  parties  reflected  or  deliberated,  or  if,  in  legal 
presumption,  there  was  time  or  opportunity  for  cooling — 
that  then  the  provocation  cannot  be  considered  by  the  jury 
in  making  up  their  verdict. 

19.  That  if  the  jury  believe  from  the  evidence,  that  the 
said  "Wilkinson,  was  not  thrown  or  pushed  into  the  river 
by  the  said  defendant,  and  others  then  engaged  with  him, 
but  tliat  he  jumped  into  the  said  river  himself^ either  toes- 
cape  the  threatened  violence  of  said  defendant,  and  others 
engaged  with  him,  or  from  a  reasonable  and  well  grounded 
apprehension  that  his  life  was  in  danger,  and  with  the  hope 
to  save  his  life ;  and  if  the  jury  further  believe,  from  the 
evidence,  that  the  said  defendant,  and  others  then  engaged 
with  him,  or  any  of  them,  after  said  Wilkinson  was  in  said 
river,  stood  by,  and  made  no  eflfort  to  save  him  from  drown- 
ing, the  fact  that  the  said  defendant,  and  others  then  en- 
gaged with  him,  or  some  of  them,  so  stood  by,  and  made  no 
eftbrt  to  rescue  the  said  Wilkinson  from  drowning,  is  a  cir- 
cumstance which  the  jury  may  take  into  consideration,  in 
arriving  at  the  intention  and  purpose  with  which  the  party 
went  to  the  house  of,  and  arrested  the  said  Wilkinson. 

20.  That  every  man  is  presumed  to  intend  the  necessary 
consequence  of  his  own  acts ;  and  that  it  is  a  maxim  of  the 
law,  tha^  a  presumption  shall  stand  until  the  contrary  is 
proved. 

21.  That  under  our  statute,  when  a  homicide  is  proved, 
the  presumption  is,  that  it  is  murder  in  the  second  degree; 
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and  if  the  prosecution  would  roake  it  murder  in  the  first  de- 
gree, they  must  establish  the  characteristics  of  that  crime, 
as  contemplated  by  our  statute,  which  provides,  that ''  all 
murder  which  is  perpetrated  by  means  of  poison,  or  lying 
in  wait,  or  any  other  kind  of  wilful,  deliberate,  and  premed- 
itated killing,  or  which  is  committed  in  the  perpetration,  or 
attempt  to  perpetrate,  any  ai*son,  rape,  robbery,  mayhem, 
or  burglary,  is  murder  of  the  first  degree;"  and  if  the  de- 
fendant would  reduce  it  to  manslaughter,  the  burden  of 
proof  is  on  him. 

22.  That  where  two  or  more  persons  combine  to  do  an 
unlawful  act,  and  death  happen  to  another  party  in  the  pros- 
ecution of  the  unlawful  act  designed,  it  is  murder  in  all 
who  tlius  conspire,  whether  they  were  present  at  the  time 
of  the  death  or  not  If  the  unlawful  act,  contemplated  or 
designed,  was  to  take  the  life  of  a  human  being,  or  to  com- 
mit areon,  burglary,  mayhem,  or  robbery,  it  is  murder  in 
in  the  first  degree.  If  tlie  design  or  intention  was  to  com- 
mit any  other  unlawful  act,  it  is  murder  in  the  second 
degree,  or  manslaughter,  according  to  the  circumstances. 

23.  That  if  the  jury  believe  from  the  evidence,  that  the 
defendant^  and  others,  formed  the  design  of  taking  the  life 
of  the  said  Wilkinson,  whether  by  hanging  or  otherwise ; 
that  in  pursuance  of  such  design,  the  defendant  and  others 
went  in  a  body  to  the  house  of  said  "Wilkinson,  armed,  and 
resolved,  and  prepared  to  resist  all  opposition  ;  that  they 
obtained  possession,  by  force,  or  otherwise,  of  the  body  of 
said  Wilkinson,  and  bound  the  arms  of  the  said  Wilkinson, 
so  as  to  render  him  helpless ;  that  after  they  had  so  obtain- 
ed possession  of  the  said  Wilkinson,  the  said  defendant,  and 
those  then  engaged  with  him,  or  any  of  them,  in  the  pres- 
ence and  hearing  of  the  said  Wilkinson,  avowed  their  pur- 
pose to  take  the  life  of  the  said  Wilkinson,  by  hanging  or 
otherwise ;  that  they  forced  the  said  Wilkinson  into  a  hack, 
while  thus  bound,  and  started  to  the  timber  with  him ;  that 
while  on  the  road  to  the  timber,  and  when  on  the  bank  of 
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the  Iowa  river,  they  cast  the  said  Wilkinson,  while  thus 
bound,  into  said  river,  from  said  hack,  or  compelled  the  said 
Wilkinson,  by  threats  or  otherwise,  to  jump  from  said  hack 
into  said  river,  and  they  then  and  there  permitted  him  to 
drown,  while  standing  by,  and  made  no  effort  to  rescue  the 
said  Wilkinson,  if  by  reasonable  efforts  they  might  have 
done  so,  then  the  said  defendant  is  guilty  of  murder  in  tlie 
iirst  degree. 

24.  That  if  the  jury  believe  from  the  evidence,  that  the 
defendant,  and  other  persons,  formed  the  design  of  commit- 
ting pereona!  violence  on  the  body  of  the  said  Wilkinson, 
as  by  lynching,  or  otlierwiso,  but  did  not  design  to  take  his 
life ;  that  in  pursuance  of  such  design,  they  went  in  a  body 
to  the  house  of  the  said  Wilkinson,  armed,  and  resolved  and 
prepared,  to  resist  all  opposition ;  that  they  obtained  pos- 
session of  the  body  of  the  said  Wilkinson,  and  bound  his 
arms,  so  as  to  render  the  said  Wilkinson  helpless;  that  they 
forced  the  said  Wilkinson  into  a  hack,  while  thus  bound, 
and  started  to  the  timber  with  him ;  that  before  and  after 
they  thus  started,  one  or  more  of  those  thus  engaged,  in  the 
presence  of  Wilkinson,  declared  that  he  should  be  hung,  or 
that  he  should  die  before  sundown,  or  otherwise  threaten- 
ed the  life  of  the  said  Wilkinson;  that  while  on  tlie  road  to 
the  timber,  and  when  on  the  bank  of  the  Iowa  river,  tlie 
said  Wilkinson,  while  thus  bound,  and  in  the  custody  of  the 
said  defendant,  and  others  then  engaged  with  liim,  enter- 
tained a  reasonable  and  well  grounded  apprehension — an 
apprehension  justified  by  the  circumstances — that  the  said 
defendant,  and  others  then  engaged  with  him,  intended  to 
commit  personal  violence  on  tlie  said  Wilkinson,  or  to  take 
the  life  of  the  said  Wilkinson,  and  under  that  apprehension 
sprang  from  the  carriage  into  the  said  river,  hoping  thereby 
to  escape  the  threatened  violence  or  apprehended  death, 
and  was  then  and  there  drowned — ^the  said  defendant,  and 
others  then  engaged  with  him,  standing  by,  and  neither  res- 
cuing nor  offering  to  rescue  the  said  Wilkinson — ^theu  the 
said  defendant  is  guilty  of  murder  in  the  second  degree. 
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25.  That  while  private  persons  may  arrest  another,  where 
a  public oflTense  is  committed,  or  attempted,  in  their  pres- 
ence, or  when  a  felony  has  been  committed,  and  they  have 
reasonable  canse  for  believing  the  person  arrested,  to  have 
committed  it;  yet  in  snch  a  case,  the  persons  making  the 
arrest,  must  confine  themselves  within  the  strict  limits  of 
the  law,  and  if  they  exceed  those  limits,  the  person,  or  per- 
sons, making  the  arrest,  become  trespassers  ah  initio — all 
their  acts  are  void — and  they  are  liable  for  the  conse- 
quences ;  and  if  the  jury  believe  from  the  evidence,  that 
the  defendant,  and  others  then  engaged  with  him,  went  to 
the  house  of  "Wilkinson,  knowing  that  a  felony  had  been 
committed,  and  having  reasonable  cause  to  believe  that  Wil- 
kinson committed  it,  for  the  purpose  of  arresting  the  said 
Wilkinson ;  that  before,  or  at  the  time  of  arresting  the  said 
Wilkinson,  they  detennined  to  make  him  confess  the  com- 
mission of  the  alleged  felony,  by  the  use  of  personal  vio- 
lence ;  that  in  pursuance  of  this  determination,  they  bound 
his  arms,  forced  him  into  a  hack,  and  started  with  him  to 
the  timber ;  that  while  on  the  road  to  the  timber,  the  said 
Wilkinson,  from  a  reasonable  apprehension  that  his  life  was 
in  danger,  or  in  the  hope  of  escaping  from  the  threatened 
punishment,  jumped  from  the  said  hack,  thus  bound,  into 
the  Iowa  river,  and  was  drowned,  that  then,  and  in  that 
case,  the  said  defendant,  and  those  then  acting  with  him, 
are  trespassers  from  the  beginning — the  original  arrest  be- 
came unlawful — and  the  defendant  is  guilty  of  murder  in 
the  second  degree. 

26.  That  if  the  jury  believe  from  the  evidence,  that  the 
defendant,  and  others,  conspired  to  take  the  life  of  the  said 
Wilkinson,  whether  by  hanging,  or  otherwise;  that  with  such 
premeditated  design,  they  wentto  said  Wilkinson's,  and  took 
him  into  their  custody  ;  that*they  then  bound  his  arms  so  as 
to  render  him  helpless,  forced  him  into  a  hack,  and  started 
with  him  to  the  timber  on  the  Iowa  river,  with  the  avowed 
design  of  hanging  him ;  that  while  in  their  custody,  and 
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thus  bonnd,  and  when  on  the  bank  of  said  river,  the  said 
Wilkinson,  from  a  well-founded  apprehension  that  his  life 
was  in  danger — either  hoping  to  escape,  or  from  a  choice  as 
to  the  manner  of  his  death — jumped  from  said  hack  into 
said  river,  and  was  drowned  ;  and  that  the  said  defendant 
and  others  engaged  with  him,  stood  by,  and  permitted  him 
to  drown,  making  no  effort  to  rescue  said  Wilkinson,  then, 
and  in  that  case,  the  fact  that  the  said  defendants,  and  oth- 
ers engaged  witli  him,  designed  to  take  the  life  of  the  said 
Wilkinson,  by  hanging,  or  otherwise,  and  not  by  drowning, 
16  utterly  immaterial,  and  cannot  reduce  the  criminal  nature 
of  the  act  to  murder  in  the  second  degree. 

27.  That  if  the  jury  believe  from  the  evidence,  that 
defendant,  with  others,  was  at  tlie  meeting  at  the  Man- 
sion House,  and  aided  in  the  election  of  oflScere,  or  assented 
to  their  election ;  and  that  they  afterwards  formed  into  line 
at  the  Clark  place,  or  otherwise  put  themselves  under  tlie 
command  of  Captain  Gray,  and  other  oflScers,  with  the  in- 
tention to  resist  all  opposition,  and  carry  out  or  execute  the 
orders  of  their  leaders  or  officers ;  that  said  leaders  intend- 
ed to  take  Wilkinson  out  and  lynch  him ;  and  that  said  Wil- 
kinson lost  his  life  in  the  prosecution  of  that  design — then, 
and  in  that  case,  unless  they  abandoned  the  enterprise  be- 
fore its  completion,  there  was  such  a  combination  or  con- 
spiracy, as  makes  the  acts  and  declarations  of  one,  the  acts 
and  declarations  of  all  who  so  combined ;  and  that  they  are 
each  and  all  guilty  of  murder  in  the  second  degree,  whether 
present  at  the  death  or  not. 

28.  That  if  the  whole  evidence,  taken  together,  pro- 
duced such  a  conviction  on  the  mind  of  the  jury,  of  the 
guilt  of  the  prisoner,  as  they  would  act  upon  in  a  matter  of 
the  highest  importance  to  themselves,  in  a  like  case,  it  is 
their  duty  to  convict. 

29.  In  geneml,  where  an  involuntary  killing  happens 
in  consequence  of  an  unlawful  act,  it  will  be  either  murder 
or  manslaughter,  according  to  the  nature  of  the  act  which 
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occasions  it.  If  it  be  in  the  prosecution  of  a  felonious  in- 
tent, or  in  consequence  of  an  act  naturally  tending  to  blood- 
shed, it  will  be  murder.  If  no  more  was  intended  than  a 
mere  civil  trespass,  it  is  manslaughter. 

30.  That  if  the  jury  believe  the  defendant  and  others, 
took  Boyd  Wilkinson,  and  bound  him,  and  put  him  into  a 
hack,  or,  in  other  words,  took  him  bound  into  their  posses- 
sion, it  was  incumbent  upon  them  to  retuni  him  safely  to  his 
family ;  and  that  it  is  not  necessary  that  the  fatal  result 
should  have  sprung  from  an  act  of  commission,  for  if  defend- 
ant omitted  an  act  incumbent  on  him,  from  which  death  re- 
sulted to  deceased,  he  is  guilty  of  manslaughter,  if  there 
was  no  malice ;  if  there  was  malice,  it  is  murder. 

To  the  ginng  of  all  these  instructions,  the  defendant  ex- 
cepted. The  court  also,  at  the  instance  of  the  defendant, 
instructed  the  jury  as  follows : 

3.  That  murder,  either  in  the  first  or  second  degree,  can- 
not be  committed,  without  proof  of  malice  on  the  part  of 
those  committing  it,  and  that  such  malice  existed  at  the  time 
the  killing  was  done. 

4.  Where  a  witness  is  contradicted  in  any  material  state- 
ment sworn  to  by  him,  by  other  witnesses  on  the  trial,  such 
as  diat  the  witness  had  heard  tlireatening  language  used  by 
any  of  the  defendants,  when  others  were  equally  present 
and  in  hearing,  who  swear  that  no  such  threat  was  made ; 
that  he  knew  nothing  of  a  meeting  of  defendants  at  the 
Mansion  House,  when  he  had  previously  mentioned  it  to 
another  witness,  and  manifested  a  desire  or  haste  to  be  pres- 
ent at  such  meeting ;  that  one  of  the  alleged  conspirators 
was  on  the  ground,  and  giving  directions  for  the  formation 
of  the  company,  when,  in  fact,  such  person  was  not  present 
for  a  long  time  thereafter ;  that  he  had  not  said  he  had  gone 
to  inform  a  third  person  of  what  was  going  on  by  the  com- 
pany, when,  in  fact,  he  had  so  said ;  that  he  had  not  ex* 
pressed  an  approbation  of  the  proceedings  of  the  defend, 
ants,  or  that  the  interests  of  community  required  that  the 
deceased  should  be  read  out  of  the  place,  when,  in  fact,  the 
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witness  had  repeatedly  expressed  and  declared  botli,  in  the 
presence  of  different 'witnesses;  these  things,  or  either  of 
them,  or  any  other  like  contradictions,  are  legal  evidence 
tendine  to  discredit  the  entire  testimony  of  the  witness,  both 
by  way  of  impeachment,  and  also  as  going  to  show  compli- 
city in  the  pretended  conspiracy  ;  but  the  jury  are  to  deter- 
mine whether  there  are  any  such  contradictions,  and  also 
who  of  the  conlradicting  witnesses,  are  most  worthy  of  be- 
lief. 

6.  A  person  is  not  required,  by  law,  to  put  his  own  life 
in  peril  to  save  the  life  of  another. 

9.  That  if  the  jumping  from  the  hack  into  the  river,  by 
Wilkinson,  was  his  own  voluntary  act,  and  not  the  result  of 
any  act  or  force  of  the  defendants,  the  jury  should  find  the 
defendant  not  guilty ;  and  that  sucli  act  or  force  cannot  be 
presumed  against  the  defendant,  but  must  first  be  clearly 
proved  by  the  state,  before  the  defendant  can  be  found 
guilty  under  this  indictment.  And,  further,  if  the  evidence 
leaves  so  much  as  one  rational  doubt  in  the  minds  of  the 
jury,  as  to  whether  the  defendant  forced  the  deceased  to 
jump  in,  they  are  bound  by  law  to  return  a  verdict  of  not 
guilty — the  state  being  first  bound,  before  a  conviction  can 
be  had,  to  prove  such  act  or  force,  used  by  the  defendants? 
and  what  it  was. 

10.  With  respect  to  all  verbal  admissions,  declaration, 
or  conversations,  evidence  of  them  should  always  be  re- 
ceived with  great  caution.  Consisting,  as  it  does,  in  the 
repetition  of  oral  statements,  it  is  subject  to  much  imper- 
fection and  mistake ;  the  party  himself  being  misinformed, 
or  not  having  expressed  his  own  meaning,  or  the  witness 
having  misunderstood  him,  or  from  the  infirmity  of  luiman 
memory.  It  frequently  happens,  also,  that  the  witness,  un- 
intentionally altering  a  few  of  the  expressions  really  used, 
gives  an  effect  to  the  statement  completely  at  variance  with 
what  the  party  actually  did  say.  And,  especially,  where 
the  witness  has  not  heard  all  the  admissions,  declarations,  or 
conversation,  and  testifies  only  to  parts  thei'eof,  should  cau- 
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tion  be  exercised.    It  then  becomes  very  unsatisfactory  and 
imperfect  evidence—  tlie  lowest  grade  of  evidence. 

11.  In  civil  cases,  where  the  mischief  of  an  erroneous 
conclusion  is  not  deemed  remediless,  it  is  not  necessary  that 
the  minds  of  the  jurors  be  freed  from  all  doubt ;  it  is  their 
duly  to  decide  in  favor  of  the  party  on  whose  side  the  evi- 
dence preponderates,  and  according  to  the  reasonable  prob- 
ability of  truth.  But  in  criminal  cases,  because  of  the  more 
serious  nature  of  the  consequences  of  a  wrong  decision,  the 
jurors  are  required  to  be  satisfied  beyond  any  reasonable 
doubt,  or  it  is  their  duty  to  acquit — the  charge  not  being 
proved  by  that  higher  degree  of  evidence  which  the  law 
demands.  In  civil  cases,  it  is  sufficient  if  the  evidence  on 
the  whole,  agrees  with  and  supports  the  hypothesis,  which 
it  is  adduced  to  prove;  but  in  criminal  cases,  it  must  ex- 
clude every  other  hypothesis  but  that  of  the  guilt  of  the 
party.  The  law  presumes  the  defendant  innocent  of  the 
offense  charged  against  him  in  the  indictment,  and  this  pre- 
sumption remains  in  force,  and  the  jury  is  bound  to  act  on 
it,  until  the  state  proves  his  guilt  beyond  any  reasonable 
doubt. 

12.  No  presumption  arises  against  the  defendant,  from 
the  proof  that  a  homicide,  or  the  killing  of  a  human  being, 
has  been  perpetrated,  until  the  state  has  first  proved  beyond 
a  reasonable  doubt,  that  the  defendant  is  guilty  of  the  kill- 
ing, in  the  manner,  and  at  the  place  charged ;  and  this  law 
is  as  applicable  to  the  crime  of  manslaughter,  as  to  murder 
in  either  degree. 

13.  That  the  defendant  is  entitled  to  every  reasonable 
doubt,  and  "  that  neither  a  mere  preponderance  of  evidence, 
nor  any  weight  of  preponderant  evidence,  is  sufficient  for 
the  purpose  of  conviction,  unless  it  generate  full  belief  of 
every  material  allegation  in  the  indictment,  to  the  exclusion 
of  all  reasonable  doubt,  for  it  is  not  enough  that  the  evi- 
dence  goes  to  show  the  guilt  of  the  defendant.  It  (the  evi- 
dence), must  be  inconsistent,  with  any  reasonable  supposi- 

VoL.  VIII.— 63 
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tion  of  hi8  innocence,''  or  the  jury  will  find  the  defend- 
ant not  guilty. 

14.  The  jury  miwt  be  satisfied  beyond  any  reasonable 
doubt,  that  the  death  of  Wilkinson,  was  either  the  necessa- 
ry, or  the  usual,  probable,  or  natural  result  of  the  acts 
of  the  defendant,  specified  in  the  indictment,  and  not  of  his 
own  act,  or  they  must  find  the  defendant  not  guilty. 

15.  If  the  jury  believe  from  the  evidence,  that  Wilkin- 
son voluntarily  jumped  into  the  river,  and  drowned  himself, 
it  will  be  their  duty  to  find  the  defendant  not  guilty. 

16.  A  man  may  jump,  or  throw  himself  into  a  river, 
under  such  circumstances  as  to  render  it  not  a  voluntary  act, 
by  reason  of  force  applied  either  to  the  body  or  mind.  It 
becomes,  then,  the  guilty  act  of  those  who  compelled  the 
deceased  to  take  the  step ;  but  to  arrive  at  the  conclusion 
that  Wilkinson,  the  deceased,  was  compelled,  by  the  force 
applied  to  his  mind  by  the  defecdant,  to  jump  into  the 
river,  so  as  to  make  the  defendant  guilty  of  murder,  the 
jury  must  be  satisfied,  beyond  any  reasonable  doubt,  of  the 
four  following  propositions,  to- wit:  1.  That  Wilkinson, 
the  deceased,  apprehended  immediate  violence.  2.  That 
such  apprehension  on  the  part  of  the  deceased,  was  well 
grounded,  from  the  circumstances  by  which  he  was  sur- 
rounded. 3.  That  the  step  was  taken  by  Wilkinson,  and 
that  he  jumped  into  the  river,  with  a  view  to  make  his  es- 
cape, and  not  put  an  end  to  his  life.  4.  That  the  step  thus 
taken,  and  the  jumping  into  the  river  by  deceased,  with  a 
view  to  escape,  was  such  a  step  as  a  reasonable  man  would 
take  to  effect  his  escape.  And  if  the  jury  entertain  a  rea- 
sonable doubt  of  any  one  or  more  of  these  four  propositions, 
although  they  are  fully  satisfied  of  the  truth  of  the  other 
three,  it  will  be  their  duty  to  find  the  defendants  not  guilty. 

The  following  instructions,  asked  by  the  defendant,  were 
refused  by  the  court : 

1.  A  conspiracy  to  do  the  act  complained  of,  (in  this 
case  murder,)  must  first  be  proved  to  have  been  the  original 
object. and  design  of  the  co-conspirators,  befoi*o  they  can 
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jointly  be  held  responsible  for  the  acts  or  declarations  of 
any  one  individual  of  their  number,  looking  to  the  con- 
summation of  the  original  object  or  design. 

3.  The  leading  object  of  the  jury  in  this  case,  should  be 
to  ascertain  the  original  and  real  motive  and  design  of  the 
defendant,  and  those  associated  with  him,  in  the  arrest  of 
Boyd  Wilkinson.  Upon  this  point  the  open  publicity  of  the 
meetings — their  being  all  held,  and  the  acts  charged,  per- 
formed in  open  daylight,  without  remonstrance  or  opposi- 
tion from  the  public,  furnish  proi>er  evidence  for  the  con- 
sideration of  the  jury  in  determining  upon  their  true  mo- 
tives and  de«)igns.  The  declarations  made  at  the  meeting, 
such  as,  "  that  their  motive  was  to  arrest  him,  and  bring 
liim  to  justice ;  that  it  was  for  the  purpose  of  protecting 
the  life  and  property  of  Philip  Clark,  and  other  citizens, 
who  had  been  unjustly  deprived  and  robbed  of  their  prop- 
erty, and  beaten  and  threatened  with  death ;  and  that  not  a 
hair  (>f  his  head  was  to  be  hurt — are  all  legal  evidence  tend- 
ing to  show  the  real  design  and  motives. 

4.  It  is  not  necessary  for  the  defendant  to  prove  from 
the  records  of  the  county,  or  in  any  other  way,  that  Philip 
Clark  had  actually  been  driven  from  and  robbed  of  his 
property ;  that  the  deceased  had  made  threats  both  against 
his  property  and  his  life,  and  for  such  threats  had  been  re- 
quired to  furnish  surety  of  the  peace,  or  be  committed,  and 
was,  notwithstanding,  still  suiFered  by  the  oflBcers  to  run  at 
large,  and  repeat  and  execute  his  threats,  if  the  jury  are 
satisfied  from  the  testimony  of  Henry  Felkner,  J.  D.  Tevis, 
and  others,  who  attended  both  meetings,  tlmt  the  persons 
charged  with  unlawful  conspiracy,  really  acted  in  good  faith 
at  their  meetings,  under  the  belief  that  such  were  the  facts. 

The  jury  returned  a  verdict  of  guilty  of  murder  in  the 
secondjiogpoo;  and  tliereupon  the  defendant  filed  a  motion 
to  setaside  the  verdict,  and  for  a  new  trial,  setting  out 
eighteen  grounds  for  the  motion,  among  which  are  tJie  fol- 
lowing : 

11.     The  court  permitted  the  jury  to  separate  after  they 
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}iad  been  sworn,  and  after  part  of  the  evidence  had  been 
given,  and  before  they  rendered  their  verdict. 

12.  The  defendant  was  not  present  in  court  dnring  the 
whole  of  the  trial,  but  was  absent  a  part  of  the  time  while 
the  court  was  instructing  the  jury,  and  when  the  jury  re- 
tired to  consider  of  their  verdict. 

18.  The  court  misdirected  the  jurj^ — giving  instructions 
which  should  not  have  been  given,  and  refusing  those  which 
should  have  been  given. 

14.  Because  Daniel  A.  Shafer,  one  of  the  jurors,  liad 
prejudged  the  defendant's  case,  and  expressed  an  nnqnali- 
fied  opinion  and  belief,  before  the  trial,  that  tlie  defendant 
was  guilty. 

The  fourteenth  ground  of  the  motion,  was  supported  by 
the  aflBdavits  of  three  persons,  who  deposed  to  having  heard 
the  said  Shafer,  before  the  trial,  express  his  opinion  that  the 
defendant  was  guilty,  and  ought  to  be  punished,  and  also 
by  the  affidavit  of  the  defendant  himself,  who  stated  that 
until  after  the  trial,  he  had  no  knowledge  that  the  said  Sha- 
fer, previously  to  the  trial,  had  expressed  an  opinion  adverse 
to  the  defendant,  and  that  the  said  juror  on  his  examina- 
tion under  oath,  before  he  was  sworn  as  a  juror,  stated  that 
he  had  not  either  formed  or  expressed  an  opinion,  as  to  the 
guilt  or  innocence  of  the  defendant  The  juror,  Shafer.  al- 
so filed  his  affidavit,  deuying  that  he  had  ever  used  the 
language  imputed  to  him,  or  that  previous  to  the  trial,  he 
had  fonued  or  expressed  any  opinion  on  the  subject. 

The  motion  to  set  aside  the  verdict  having  been  overru- 
led, the  defendant  then  tiled  a  motion  in  arrest  of  judgment, 
assigning  as  reasons  therefor,  the  following: 

1.  Because  the  court  to  which  said  indictment  was  pre- 
sented, was  not  held  at  the  place  fixed  by  law  tor  holding 
the  same. 

2.  Because  the  indictment  is  not  sufficient  to  warrant  any 
judgment  against  the  said  defendant 

3.  Because  the  court  had  no  jurisdiction  to  try  the  de- 
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fendant  on  the  indictment  at  the  time  of  the  trial — a  change 
of  venue  having  been  applied  for  by  F.  M.  Irish,  one  of 
the  defendants,  which  was  allowed  by  the  court,  and  the 
venue  changed  to  Scott  county,  in  the  Seventh  Judicial  Dis- 
trict, before  the  trial  of  said  Shelledy  had  commenced. 

4.  Because  the  second  count  in  said  indictment,  is  en- 
tirely insufficient  to  warrant  a  judgment  against  the  defend- 
ant. 

5.  Because  there  is  a  material  variance  between  the  ev- 
idence as  to  the  manner  and  means  of  killing,  and  all  the 
counts  in  said  indictment,  except  the  second,  in  which  said 
second  count  no  manner  or  means  of  killing  is  alleged. 

The  motion  in  arrest  of  judgment  was  overruled,  and 
the  defendant  sentenced  to  ten  years  imprisonment  in  the 
penitentiary,  at  hard  labor,  and  to  pay  the  costs  of  prosecu- 
tion— from  which  judgment  he  appeals.  The  errors  as- 
signed, and  other  material  facts,  sutMciently  appear  from  the 
opinion  of  the  court. 

William  Smyth  and  Joseph  Knox^  for  the  appellant,  in 
support  of  the  errors  assigned,  cited  The  State  v.  BurUm^ 
2  Dev.  &  Bat.,  196;  ex  parte  Vermilyea^  6  Cow.,  555;  7 
lb.,  108 ;  The  People  v.  Mather^  4  Wend.,  229 ;  Mann  v. 
Olover^  2  G.  Greene,  195 ;  Irvine  v.  Kean^  14  S.  &  Rawle, 
292 ;  The  Com,  v.  Lesher,  17  lb.,  155 ;  Freeman  v.  The 
People^  4  Denio,  1 ;  The  People  v.  Bodine,  1  lb.,  281 ;  2 
Gra.  &  W.  on  New  Trials,  283,  note ;  1  Stark.  Ev.,  184 ; 
Code,  sec.  2988  ;  The  State  v.  Pierce,  ante  231 ;  1  Chitty 
Or.  Law,  544 ;  2  Gra.  &  W.  on  New  Trials,  472 ;  The  Peo- 
ple V.  Rectm,  19  Wend.,  576  ;  1  Greenl.  Ev.,  4^9  ;  1  Russ. 
on  Crimes,  24 ;  Whart.  Am.  Law  of  Homicide,  345  ;  JRegi- 
na  V.  Barrett^  2  Eng.  Com.  Law,  343 ;  Regina  v.  Jlam^Sy 
2  lb.,  368  ;  The  Statev.  Smith,  32  Maine,  369 ;  1  Gallison 
C.  C,  628 ;  Bex  v.  Bawlins,  7  C.  &  P.,  153  ;  Jimes  v.  The 
StaU,  3  Blackf.,  475  ;  8  Johns.,  437 ;  11  lb.,  442 ;  VanDo- 
Ten  V.  ^Yal'ker,  2  Caines,  373. 
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S.  A.  Bice,  (Attorney  General),  for  the  state,  cited  Code, 
sees.  2982,  2986  ;  13  State  Trials,  334 ;  King  v.  Edmonda, 
6  Eng.  Cora.  Law,  502 ;  1  Chitty  Cr.  Law,  547 ;  The  Peo- 
ple V.  Rectory  19  Wend.,  669 ;  The  State  v.  Pierce,  ante 
231 ;  4  Block.  Com.,  353 ;  The  State  v.  Beaton,  2  Dev.  & 
Bat.,  490;  1  Chitty  Cr.  Law,  539;  1  Archb.,  163;  Com.  v. 
Bfpgers,  7  Mete.,  500 ;  The  State  v.  Potter,  18  Conn.,  175 ; 
The  State  v.  Cokely,  4  Iowa,  477;  Code,  sec  2399;  1 
Greenl.  Ev.,  445;  The  U.S.  v.  Boss,  1  Gall ison,  629  ;  2 
Bishop  Cr.  Law,  sec.  626  ;  Cai^rdl  v.  The  Siate,  23  Ala., 
28  ;  1  Bishop  Cr.  Law,  sec.  254 ;  Arch.  Cr.  PI.,  9 ;  Com.  v. 
Dana,  2  Mete,  329  ;  Beets  v.  The  State,  Meigs,  106 ;  Bren- 
nan  v.  TAe  People,  15  111.,  511 ;  Wharton,  261 ;  1  Russ.  on 
Crimes,  30;  Gover  v.  Dill,  3  Iowa,  342;  3  GreenU  Ev., 
14 ;  9  Mete.,  103 ;  Com.  v.  Webster,  6  Cush.,  805 ;  1  Greenl. 
Ev.,  sec.  34;  Begina  v.  Pitts,  1  C.  &  M.,  159 ;  TA^  U.  & 
V.  Fermoss,  4  Mason,  505 ;  1  Bishop  Cr.  Law,  sec  230 ; 
Amor  V.  The  StaU,  11  Humph.,  159 ,  The  U.S.  v.  Warner, 
4  McLean,  478 ;  Begina  v.  Haines,  2  C.  ife  K.,  371 ;  Taylor 
V.  Grtdey,  3  Greenl.,  204 ;  2  Maine,  198 ;  3  Jones  (K  C.) 
443 ;  CasOes  v.  The  State,  19  Geo.,  628  ;  1  Johns.,  320 ;  1 
Blackf.,  319;  7  How.,  420;  8  Greenl.,  113;  3  Hill,  194; 
Garder  v.  Pickett,  19  Wend.,  186;  3  Gi  a.  &  W.  on  Ifew 
Trials,  793  ;  3  Johns.,  528 ;  Kdley  v.  Varney,  2  Frost,  99. 

Stockton,  J.* — ^The  statute  provides  that  a  challenge  for 
cause,  may  be  taken  either  by  the  state  or  by  the  defendant; 
and  if  for  implied  bias,  may  be  for  the  reason,  that  the  ju- 
ror has  formed  or  expressed  an  unqualified  opinion  or  be- 
lief, that  the  prisoner  is  guilty  or  not  guilty  of  the  offense 
chharged.     Code,  sees.  2982,  2986. 

It  was  sufficient  cause  of  challenge  to  the  juror,  Reynolds, 
in  this  instance,  that  on  his  examination  as  a  witness,  to 


*Wbiqht,  C.  J.)  dissented  upon  the  points  indicated  in  tiie  opinion,  bat 
wrote  no  dissenting  opinion. 
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prove  the  challenge  as  to  him  on  the  part  of  the  state,  he 
testified  that  ^^  he  thought  he  had  formed  or  expressed  an 
unqualified  opinion  or  belief,  that  the  defendant  was  guilty 
or  not  guilty  of  the  offense  charged."  It  need  not  appear 
that  the  opinion  or  belief,  formed  or  expressed  by  the  ju- 
ror, was  in  favor  of  the  prisoner,  to  constitute  the  same 
good  cause  of  challenge.  It  is  sufScient  if  the  opjnion  is 
formed  or  expressed  eitlier  for  or  against  him.  If  in  his 
favor,  it  is  not  claimed  but  that  the  challenge  was  properly 
allowed ;  if  against  him,  tlie  defendant  has  no  cause  of 
complaint,  that  a  juror  who  has  formed  or  expressed  the 
opinion  that  he  is  guilty  of  the  offense  charged  against  him, 
has  been  challenged  for  that  cause  by  the  opposite  party. 

The  proof  in  support  of  the  challenge  having  been  heard 
by  the  court,  the  defendant  objected  to  the  suflBciency  of  the 
challenge,  and  to  the  sufliciency  of  the  proof  to  support  the 
same.  The  court  ovemiled  the  objection,  and  allowed  the 
challenge ;  and  after  the  juror  had  left  the  jury-box,  the 
defendant  asked  to  be  allowed  to  cross-examine  him,  and  to 
have  the  juror  recalled  for  the  purpose  of  disproving  the 
challenge,  and  to  show  his  competency  as  a  juror.  This 
being  objected  to  by  the  state,  the  court  refused  to  the  de- 
fendant the  privilege  of  recalling  the  juror,  for  the  purpose 
of  such  cross-examination.  The  question  as  to  the  proprie- 
ty of  recalling  the  juror,  was  within  the  discretion  of  the 
district  court;  and  that  discretion  will  not  be  amtroUed, 
unless  it  is  shown  to  have  been  greatly  abused.  The  Peo- 
ple V.  Rector^  19  Wend.,  576 ;  Law  v.  Merrills^  6  lb.,  280. 

The  juror,  Bortz,  was  challenged  by  the  state,  for  partic- 
ular cause,  on  the  gruond  of  implied  bias,  and  being  sworn 
as  a  witness,  for  the  purpose  of  proving  the  challenge,  de- 
clared that  he  had  formed  or  expressed  an  unqualified  opin- 
ion or  belief,  that  the  defendant  was  guilty  or  not  guilty  of 
the  offense  charged.  The  counsel  for  the  defendant  then 
asked  the  said  juror,  '^  whether  the  unqualified  opinion  or 
belief  that  he  had  formed  or  expressed,  was  favorable  or  un- 


Digitized  by  VjOOQ IC 


604  SUPREME  COURT  CASES— 1859, 


The  State  of  Iowa  v.  Shelledj. 


Ikvorable  to  the  state."  The  coart  refused  to  permit  the 
juror  to  answer  the  question,  and  decided  that  the  testimo- 
ny was  sufKcient  to  sustain  the  challenge,  and  allowed  the 
same.  We  think  there  was  no  error  in  this  ruling  of  the 
court  It  was  sufficient  cause  of  challenge,  that  the  juror 
had  formed  an  unqualified  opinion,  and  no  useful  purpose 
was  to  be  obtained  by  allowing  him  to  state  whether  the 
opinion  was  favorable  or  unfavorable  to  the  state. 

The  defendant  moved  the  court,  that  before  he  should  be 
required  to  make  his  sixth  peremptory  challenge,  the  panel 
of  jurors  might  be  filled.  Objection  being  made  by  the 
state,  the  court  sustained  the  objection,  and  refused  to  order 
the  panel  to  be  filljed ;  and  there  being  but  eleven  jurors  in 
the  box,  the  defendant  was  required  to  exercise  his  right 
of  making  his  sixth  peremptory  challenge,  or  waive  the 
same.  And  after  the  district  attorney  had  exhausted  the 
peremptory  challenges  allowed  to  the  state,  the  defendant 
challenged  peremptorily  one  Davis,  who  was  excluded  from 
the  jury-box,  and  thereupon  moved  the  court  to  till  the  va- 
cancy in  the  panel  of  the  jury,  before  he,  (the  defendant), 
should  make  the  last  peremptory  challenge  remaining  to 
to  him.  Objection  being  made,  the  court  decided  that  the 
defendant  should  make  his  last  peremptory  challenge  from 
the  eleven  jurors  then  in  the  jury-box,  or  in  case  of  failure 
to  do  so.  he  should  be  deemed  to  have  waived  the  same. 

The  statute  has  provided,  in  civil  causes,  that  "  after  each 
challenge,  the  vacancy  shall,  if  required,  be  filled  before  far- 
ther challenges  are  made.*'  Code,  sec.  1775.  There  is  no 
such  provision,  however,  applicable  to  criminal  causes ;  and 
it  is  the  opinion  of  a  majority  of  the  court,  that  in  the  ab- 
sence of  any  statutory  direction,  the  mode  of  proceeding  ie 
left  to  the  discretion  of  the  district  court;  and  unless  there 
has  been  a  gross  abuse  of  this  discretion,  there  is  no  call 
for  the  interference  of  the  court  State  v.  Ihtter,  18  Conn., 
175.    (Weight,  C.   J.,  dissenting). 

In  the  absence  of  any  nile  of  law  on  the  subject,  the  ma- 
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jority  are  of  opinion  that  the  court,  it  is  to  presnraed,  has 
adopted  a  rule  of  its  own,  and  that  the  same  has  been  fol- 
lowed in  impanneling  the  jury.  And  where  this  has  been 
done,  no  such  prejudice  has  resulted  to  the  defendant,  as  to 
require  a  reversal  of  the  judgment,  unless  the  discretion  of 
the  court  in  the  premises  is  shown  to  have  been  greatly 
abused.    (Wright,  C.  J.,  disaeniing.) 

Exception  was  taken  to  the  instructions  given  to  the  jury 
at  the  request  of  the  state,  and  also  to  those  given  by  the 
court,  on  its  own  motion,  and  to  the  refusal  of  the  court  to 
give  certain  instructions  asked  by  defendant.  The  jury 
were  directed,  tliat  "  if  two  or  more  persons  conspire  to- 
gether to  do  an  unlawful  act,  and  in  the  prosecution  of  the 
design,  an  individual  is  killed,  or  death  ensue,  it  is  murder 
in  all  who  enter  into,  or  take  part  in,  the  execution  of  the 
design.  If  the  unlawful  act  be  a  trespass  only,  to  make  all 
guilty  of  murder,  tlie  death  must  ensue  in  the  prosecution 
of  the  design.  If  the  unlawful  act  be  a  felony,  or  be  more 
than  a  mere  trespass,  it  will  be  murder  in  all,  although  the 
death  happened  collaterally,  or  beside  the  original  design.'* 
There  was  no  error  in  this  direction  of  the  court.  Foster, 
258,  344,  351 ;  1  East.  P.  C,  255,  259  ;  1  Hale  P.  C,  443, 
444;  U.  S.  V.  Ro8B,l  Gallisou,  626;  2  Bishop  Cr.  Law, 
626. 

The  direction  of  the  court  to  the  jury,  as  to  what  consti- 
tuted manslaughter,  was  as  favorable  to  the  defendant  as  he 
could,  in  reason,  require  to  be  given.  The  common  law 
definition  of  manslaughter  has  not  been  changed  by  our  stat- 
ute, and  if  the  court  erred,  it  was  error  on  the  side  of  the 
prisoner,  in  charging  the  jury,  that  in  the  commission  of  an 
unlawful  act,  or  in  carrying  out  an  unlawful  design,  if  the 
intent  go  no  further  than  the  commission  of  a  bare  trespass, 
and  death  ensues,  it  will  only  be  manslaughter.  2  Bishop 
Cr,  Law,  sec.  624,  627 ;  I%e  People  v.  Enochs  13  Wend., 
163 ;  The  PeopU  v.  Rect(yr^  19  lb.,  592. 

The  fifteenth  instruction  given  at  the  request  of  the  state, 
Vol.  VIIL— 6i 
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was  as  follows :  "  That  tlie  declarations  of  the  defendant, 
and  those  en^^aged  with  him  in  the  unlawful  act,  are  to  be 
received  as  evidence  of  their  motives  and  intentions,  only 
so  far  as  their  acts  are  consistent  with  those  declarations ; 
or,  in  other  words,  where  the  acts  of  a  person  are  inconsis- 
tent with  his  declarations,  the  former  are  better  evidence  of 
his  intentions  than  the  latter."  This  is  bnt  a  statement,  in 
another  form,  of  the  rule  laid  down  by  the  elementary  law 
writers,  that  every  person  is  presumed  to  contemplate  the 
ordinary  and  natural  consequences  of  his  own  acts.  1  Greenl. 
Ev.,  sec.  14.  Declarations  made  at  the  time  of  the  trans- 
action, expressive  of  its  character,  motive  or  object,  are  re- 
garded as  verbal  acts,  indicating  a  present  purpose  and  in- 
tention, and  are,  therefore,  admitted  in  proof,  like  other 
material  facts ;  they  are  parts  of  the  res  gestcB,  Ibid,  sec. 
108.  Bnt  where  the  declaration  and  the  act  are  inconsis- 
tent, if  the  act  goes  beyond  the  declaration,  or  contradicts 
it,  the  presumption  of  intention  is  to  be  gathered  from  the 
act,  upon  the  plain  and  obvious  principle,  that  the  party 
must  be  presumed  to  intend  to  do  that  which  he  voluntari- 
ly and  wilfully  does  in  fact  do — his  acts  speak  louder  than 
his  words. 

The  court,  in  the  twenty-third  instruction,  directed  the 
jury,  that  if  the  defendant,  and  others,  formed  the  design 
of  taking  the  life  of  Wilkinson,  by  hanging  or  otherwise, 
and  in  pursuance  of  such  design,  armed,  and  resolved  and 
prepared  to  resist  all  opposition,  obtained  possession  of  his 
body,  and  bound  him,  so  as  to  render  him  helpless,  and 
avowed  their  purpose  to  take  his  life,  by  hanging  or  other- 
wise ;  that  they  forced  him,  thus  bound,  into  a  carriage,  and 
started  with  him  to  the  woods,  and  that  while  on  the  road, 
and  near  the  river,  they  either  cast  him  into  the  river,  thus 
bound,  or  compelled  him,  by  threats  or  otherwise,  to  jump 
from  the  carriage  into  the  river,  and  permitted  him  to  be 
drowned,  they  standing  by  and  making  no  effort  to  rescue 
liim,  if  by  reasonable  effort  they  might  have  done  so,  then 
the  defendant  was  guilty  of  murder  in  the  first  degree.  And 


Digitized  by  VjOOQ IC 


SUPREME  COURT  CASES— 1859.  507 

The  State  of  Iowa  v.  Shelledj. 

in  the  twenty  fourth  instruction,  that  if,  with  the  design  of 
committinfi^  personal  violence  upon  the  body  of  Wilkinson,but 
without  design  to  take  his  life,  they  started  with  him,  bound 
as  aforesaid,  to  the  woods,  declaring  that  he  should  be  hung, 
or  otherwise  tlireatening  his  life,  and  Wilkinson,  from  a 
reasonable  and  well  gronned  apprehension  of  violence,  or 
loss  of  life,  hoping  to  escape  the  threatened  violence,  or  ap- 
prehended death,  jumped  from  the  carriage  into  the  river, 
and  was  drowned,  the  defendant,  and  those  engaged 
with  him,  standing  by,  and  neither  rescuing  or  offering  to 
rescue  Wilkinson,  that  then  defendant  was  guilty  of  mur- 
der in  the  second  degree. 

This  instruction  is  sustained  by  authority.  In  Eegina  v. 
IHits,  1  Carr.  &  Mar.,  284,  (41  Eng.  Com.  Law),  the  jury 
were  directed,  that  "a  man  may  throw  himself  into  a  river, 
imder  such  circumstances  as  render  it  not  a  voluntary  act, 
by  reason  of  tbrce  applied  either  to  the  body  or  the  mind. 
It  then  becomes  the  guilty  act  of  him  who  compelled  the 
deceased  to  take  the  step.  But  the  apprehension  must  be 
of  immediate  violence,  and  well  grounded  from  the  circum- 
stances by  which  the  deceased  is  surrounded  ;  not  that  the 
jury  must  be  satisfied  that  there  was  no  other  way  of  es- 
cape, but  that  it  was  such  a  step  as  a  reasonable  man  might 
take."  Indiffereuce  manifested  by  defendant  to  the  fate  of 
Wilkinson,  in  not  offering  to  rescue  him  from  drowning, 
when  by  reasonable  efforts  his  life  might  have  been  saved, 
was  a  pregnant  circumstance,  from  which  the  intentions 
ot  defendant  as  to  the  deceased,  were  to  be  inferred,  and 
from  which  the  jury  might  lawfully  assume  that  he  was  ac- 
tuated by  malice  or  ill  will. 

The  court  further  charged  the  jury,  that  "it  was 
not  necessary  that  the  fatal  result  should  have  sprung  from 
an  act  of  commission ;  but  if  defendant  omitted  any  act 
incumbent  on  him,  from  which  death  resulted  to  the  de- 
ceased, if  there  was  no  malice,  it  was  manslaughter ;  if 
there  was  malice,  it  was  murder."  The  proposition  is  some- 
times stated,  that  where  one,  by  his  negligence,  has  contrib- 
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uted  to  the  death  of  another,  he  is  guilty  of  manslaughter. 
Reg.  ^.  LefoinddU^  2  Carr  &  K.,  230.  And  \\  is  no  defense 
that  the  death  of  the  deceased  was  cansed  by  the  negligence 
of  others,  as  well  as  by  tliat  of  the  prisoner ;  for  if  the  death 
of  the  deceased  l>e  caused,  partly  by  the  negligence  of  the 
prisoner,  and  partly  by  the  negligence  of  others,  the  pris- 
oner, and  all  those  others,  are  guilty  of  manslaughter.  Re- 
gina  v,  Haines^  2  Carr.  &  K.,  368. 

The  master  of  a  ship  compelled  a  seaman  to  go  alofl,  in 
a  state  of  great  debility  and  exhaustion,  when  he  could  not 
go  aloft  without  danger  of  death,  or  a  serious  bodily  injury, 
which  facts  were  known  to  the  master,  who  nevertlieless 
persisted  in  causing  him  to  go  aloft,  and  the  seaman  fell 
from  the  mast  and  was  drowned.  It  was  held,  that  if  the  jury 
believed  that  the  circumstances  were  such,  that  the  master 
must  and  ought  to  have  foreseen  the  result,  and  that  his  con- 
duct was  persisted  in  from  personal  malice  to  the  deceased, 
or  from  such  a  brutal  malignity  of  conduct  as  evinced  a 
heart  regardless  of  social  duty,  and  fatally  bent  on  mischief, 
the  defendant  was  guilty  of  murder;  but  if  the  jury  be- 
lieved there  was  no  actual  malice  to  the  deceased,  nor  con- 
structive malice,  arising  from  bnital  malignity,  still,  if  the 
circumstances  showed  gross  heedlessness,  want  of  due  cau- 
tion, or  the  unreasonable  exercise  of  authority  on  the  part 
of  the  master,  he  was  guilty  of  manslaughter.  The  United 
States  V.  JlTeeman^  4  Mason,  505;  The  United  States  v. 
Warner^  4  McLean^  463 ;  1  Bishop's  Cr.  Law,  sec.  230. 

The  defendant  moved  the  court  for  a  new  trial ;  and, 
among  other  causes,  alleged  that  one  of  the  jurors,  Shafer, 
had  expressed  an  unqualilied  opinion  and  belief,  before  tlio 
trial,  and  before  he  was  called  as  a  juror,  tliat  the  defendant 
was  guilty  of  the  crime  charged  against  him.  In  support 
of  the  motion,  affidavits  of  three  persons  were  filed,  who 
depose  to  having  heard  the  juror,  before  the  trial,  express 
his  opinion  that  defendant  was  guilty,  and  ought  to  be  pun- 
ished. The  affidavit  of  the  defendant  was  also  put  in,  to 
the  eifect,  that  until  after  the  trial,  he  had  no  knowledge 
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that  the  said  Shafer  had,  previously  to  the  trial,  expressed 
the  opinion  or  belief,  that  he  was  gnilty  of  the  offense 
charged ;  and  that  the  said  Shafer,  on  his  examination  on 
oath,  before  he  was  sworn  as  a  juror,  stated  that  he  had  not 
either  formed  or  expressed  an  opinion  or  belief,  that  de- 
fendant was  guilty,  or  not  guilty.  Besides  this  affidavit  of 
the  defendant,  there  is  nothing  to  show  that  the  juror  was 
examined,  before  he  was  sworn  as  a  juror,  to  ascertain 
whether  or  not,  he  had  formed  or  expressed  an  0|  inion  as 
to  the  guilt;  or  innocence  of  defendant. 

The  defendant's  affidavit  was  not  sufficient  for  that 
purpose.  The  challenge  is  required,  by  the  statute,  to  be 
taken  when  the  juror  appears,  and  before  he  is  sworn,  un- 
less the  court  permit  it  to  be  taken  after  the  juror  is  sworn, 
and  before  the  jury  is  completed.  Code,  section  2979,  If 
the  juror  had  been  examined  before  he  was  sworn,  and  up- 
on such  examination,  had  stated  that  he  had  not  formed  or 
expressed  an  unqualified  opinion  or  belief,  that  the  defend- 
ant was  guilty  or  not  guilty,  of  the  offense  charged,  though 
not  among  tlie  causes  enumerated  in  the  Code  for  which  a 
new  trial  may  be  granted,  yet  if  it  should  afterwards  appear 
that  the  juror  had  sworn  falsely,  and  that  he  had,  in  fact, 
formed  or  expressed  an  opinion  that  the  defendant  was 
guilty,  we  tliink  it  would  afford  good  cause  for  granting  a 
new  trial.  But  defendant,  to  take  advantage  of  such  fact, 
must  show,  by  the  record,  that  the  juror  was  examined  on 
oath,  as  to  whether  he  had  formed  such  opinion  or  belief; 
and  if  it  is  not  shown  that  he  was  so  examined,  it  is  no 
ground  for  a  new  trial,  that  the  juror's  opinion  was  made 
tip  l>eforehand. 

The  motion  in  arrest  of  judgment,  was  based  upon  the  fol- 
lowing reasons :  1.  That  the  court  to  which  said  indict- 
ment was  presented,  was  not  held  at  the  place  fixed  by  law 
for  holding  the  same,  at  the  time  in  the  term  when  the  same 
was  presented.  The  record  shows  that  the  indictment  was 
presented  to  the  court,  while  the  same  was  sitting  at  the 
**  University  building"  at  Iowa  City,  although  there  was 
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then  a  regular  conrt-house  at  Iowa  City,  for  the  county  of 
Johnson.  It  further  shows  that  the  said  court-house  was  in 
a  somewhat  ruined  and  dilapidated  condition  ;  that  the  court 
was  tirst  convened  at  the  court-house,  and  owing  to  the  con- 
dition of  the  same,  adjourned  to  the  University  building. 
All  courts  must  sit  at  the  places  designated  for  tliat  purpose, 
pursuant  to  statute,  unless,  by  common  consent,  some  other 
place  is  fixed  upon.  Code,  section  1597.  Where  the 
county  is  not  provided  with  a  regular  court-house,  and  if  no 
suitable  place  be  provided  by  the  county  court,  the  district 
court  may  direct  the  sheriff  to  procure  one.  Code,  sections 
1573,  1574. 

We  think  the  record  shows  enoufijh  to  justify  this  court 
in  assuming,  that  the  court-house,  owing  to  its  ruined  and 
dilapidated  condition,  was  an  improper  place  for  holding 
court ;  and  that  the  county  court  provided,  for  the  use  of  the 
court  the  University  building,  or  failing  to  provide  any  place, 
the  said  building  was  provided  by  the  sheriff,  for  the  use  of 
the  court. 

2.  That  the  court  had  no  jurisdiction  to  try  the  defend- 
ant, because  a  change  of  venue  had  been  granted  by  the 
court  to  F.  M.  Irish,  a  defendant  jointly  indicted  with  said 
Shelledy,  and  the  court  had  directed  that  said  Irish  be  tried 
in  Scott  county,  before  the  trial  of  the  present  defendant 
was  commenced.  It  is  urged  by  defendant,  that  as  the  law 
requires  that  the  clerk  shall  make  out  and  certify  a  tran- 
script of  all  the  proceedings  appearing  upon  the  record  of 
the  court,  which,  together  with  the  indictment,  and  all  the 
papers  in  the  cause,  must  be  transmitted  to  the  clerk  of  the 
court,  to  which  venue  has  been  changed,  (Code,  sec.  3273), 
that  no  trial  of  tlie  defendant,  Shelledy,  can  bo  had  in  John- 
son county,  when  it  is  to  be  presumed  that  the  indictment 
has  been  sent  to  Scott  county,  for  the  trial  of  Irish,  as  the 
law  requires.  This  court  will  not  presume  that  die  district 
court  of  Johnson  county  undertook  to  try  tlie  present  de- 
fendant, without  the  indictment ;  and  as  he  did  not  apply 
for  a  change  of  venue,  and  none  was  directed  as  to  him,  we 
think  he  was  properly  tried  in  Johnson  county. 
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3.  The  third  ground  of  the  motion  in  arrest  of  judg- 
ment is,  that  the  second  connt  of  the  indictment  is  bad ; 
that  there  was  a  general  verdict  of  guilty,  witliout  reference 
to  any  particular  count ;  and  that  the  court  could  not  render 
any  judgment  on  the  verdict,  where  there  was  one  defective 
count.  It  will  not  be  necessary  for  us  to  inquire,  whether 
the  second  count  is  bad.  It  is  not  claimed  that  the  counts 
are  all  bad.  "W^e  are  satisfied,  that  wliere  there  is  a  general 
verdict  of  guilty,  on  an  indictment  containing  several  counts, 
if  any  one  of  tliem  is  good,  the  judgment  will  be  supported. 
JSegina  v,  Ingram^  1  Salkeld.,  384 ;  Grant  v.  Asile^  Doug- 
las, 730 ;  The  U.  S.  v.  Botoera,  5  Wheaton,  206 ;  The  Peo- 
ple V.  Curling^  1  Johnson,  322 ;  The  Pecple  v,  Wiley ^  3  Hill, 
213  ;  Hudson  v.  State,  1  Blackf ,  318;  1  Arch.  Or.  Plead. 
&  Ev.,  175 ;  1  Chitty  Cr.  Plead.,  249. 

The  next  assignment  of  error,  is  for  the  reason  that  it  does 
not  appear  tliat  the  district  court,  at  each  adjournment,  du- 
ring the  progress  of  the  trial,  admonished  tlie  jury  that  it 
was  their  duty  not  to  converse  among  themselves,  on  any 
subject  connected  with  the  trial,  nor  to  form  or  express  any 
opinion  thereon,  until  the  cause  was  finally  submitted  to 
them.  It  is  not  necessary  that  this  should  appear  aflSrma- 
tively  from  the  record.  It  is  presumed  that  the  district 
court  did  its  duty ;  and  unless  the  contrary  is  made  to  ap- 
pear, affirmatively,  the  judgment  will  not  be  disturbed. 

It  is  the  opinion  of  the  majority  of  the  court,  that  there 
is  no  error  shown  in  the  proceedings  of  the  district  court,  and 
the  judgment  is  affirmed. 


Temple  v,  Gove  et  al. 


A  bin  in  equity  to  recover  on  a  lost  note,  or  other  written  instmment,  is 
maintainable  on  the  ground  that  complainant  seeks  to  obtain  a  discov- 
ery from  the  respondent,  as  to  the  instrument  lost  or  destroyed,  and  also 
relief  consequent  upon  the  discovery. 

Such  a  bUl  is  reqnircd  to  state,  that  without  the  desired  discovery,  the  par- 
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iy  has  not  Bofficiont  evidence  to  maintain  a  suit  at  law,  and  should  also 
state  the  loss  or  destruction  of  the  instrument. 
Where  the  instrument  is  not  lost,  or  where  the  complainant  has  other  suf- 
ficient evidence,  to  establish  its  contents,  his  proper  remedy  is  at  law. 

Appeal  f rani  the    Winneshiek  District  CourL 

Saturday,  June  11. 

In  Equity.  Complainant  seeks  to  recover  npon  a  lost 
note,  which  he  alleges  was  made  to  one  Dobney,  and  in- 
dorsed. The  giving  of  the  note  is  admitted,  but  its  transfer 
and  loss  are  denied — the  answer  being  nnder  oath.  The 
complainant  recovered,  and  the  respondents  appeal. 

JE.  K  Cooley^  for  the  appellants. 

I.  There  is  no  proof  that  payee  transferred  the  note  to 
plaintiff,  by  indorsement  and  delivery.  The  title  to  n^fo- 
tiable  paper,  payable  to  order,  can  be  transferred  only  by 
indorsement  and  delivery.  Belcher  v.  Campbell^  8  O,  B., 
1 ;  Bromage  v.  Uoyd^  1  Exchequer,  82 ;  Clark  v.  Bcyd^ 
2  Ohio,  66 ;  Clark  v.  Sigoumey^  17  Conn.,  611 ;  2  Am, 
Lead.  Cases,  296-7,  note;  Ellis  v.  Brown^  6  Barb.,  282; 
4  Greene,  157 ;  Code,  sec.  947.  The  denial  that  a  note  has 
been  indorsed,  is  equivalent  to  a  denial  of  indorsement  and 
delivery,  Marston  v.  AUen^  9  M.  &  W.,  404 ;  2  Am.  Lead. 
Cases,  296  and  7,  note.  It  does  not  appear  that  plaintiff 
ever  had  possession  of  the  note.  Averments  by  way  of 
recital,  are  bad.  Stephen's  Pleading,  388J;  1  Iowa,  546 ; 
8  lb,,  682. 

II.  The  petition  does  not  allege  that  the  note,  is  not 
in  the  power  or  possession  of  the  plaintiff.  This  is  a  juris- 
dictional defect.    Story's  Eq.  Jur.,  sec.  88. 

III.  There  is  no  proof  of  the  loss  of  the  note.  With- 
out this,  plantiff  does  not  show  himself  entitled  to  the  aid 
of  a  court  of  equity.  It  must  be  established  on  the  hear- 
ing, if  not  admitted  in  the  answer.    Story's  Eq.  Jur.^  sec- 
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88.  The  allegation  of  loss  is  not  admitted  in  the  answer. 
The  denial  of  knowledge,  or  information,  concerning  a  fact, 
is  a  snfficient  reason  for  not  admitting  or  denying  it.  Code, 
sec.  1742-3. 

IV.  No  sufficient  bond  of  indemnity  was  tendered  to  de- 
fendants. The  defendants  were  severally  liable  on  the  note 
— the  bond  offered  ran  to  them  jointly.  The  sufficiency  of 
the  bond  was  put  in  issue — no  proof  upon  that  point  was 
given. 

Wbioht,  C.  J. — ^There  is  no  testimony,  whatever  to  sus- 
tain this  decree.  To  go  no  further,  we  remark  that  one  fa- 
tal defect  consists  in  an  entire  want  of  proof  as  to  the  loss  of 
the  note.  There  is  no  evidence  in  the  case,  except  the  dep- 
osition of  Dobney,  the  payee  of  the  note,  who  swears  alone 
to  the  execution  of  the  note  and  its  transfer. 

The  ground  upon  which  such  a  bill  is  maintainable  is, 
that  complainant  seeks  to  obtain  a  discovery  from  respond- 
ent of  an  instrument,  lost  or  destroyed,  and  also  relief  con- 
sequent upop  the  discovery.  The  bill  itself  is  required  to 
state,  that  without  the  desired  discovery,  the  party  has  not 
sufficient  evidence  to  maintain  a  suit  at  law,  and  of  course 
should  state  the  loss  or  destruction.  If  the  instrument  is 
not  lost,  or  if  the  complainant  has  other  sufficient  evidence 
to  establish  its  contents,  his  proper  remedy  is  at  law.  Sto- 
ry's Eq.  PL,  sees.  304,  313,  713,  288;  Fiiiley  v.  Hinde,  1 
Pet.,  244;  Milf.  Ch.  H.,  124,  125;  Walmsley  v.  Child,  1 
Ves.,  342 ;  Livingston  v.  Livingston,  4  Johns.  Ch.,  294, 

Decree  reversed. 


Edinoeb  v.  Henchlee  etal. 

Where  in  an  action  of  trespass,  for  taking  certain  goods,  wares  and  mer- 
chandise, the  defendants  answered,  denying  the  trespass,  and  the  plain- 
tiff offered  evidence  to  show,  that  the  goods  were  taken  bj  the  sheriff, 
under  an  attachment  issned  in  a  suit  wherein  B.  B.  were  plaintiffs, 
V0L.VIIL— 65 
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and  H.  B.  were  defendants,  which  writ,  with  the  return  of  the  officer 
thereon,  was  also  offered  in  evidence ;  and  that  the  defendants  executed 
to  the  sheriff  a  bond  of  indemnity  to  induce  him  to  attach  the  goods ; 
and  where  the  defendants  then  offered  in  evidence,  the  original  papers 
in  the  suit  of  B.  B.  v.  M.  B.»  including  the  notice,  petition,  affidavit  for 
attachment,  and  notes  and  accounts  sued  on,  in  which  suit  a  judgment 
bj  default  had  been  claimed,  to  which  the  plaintiff  objected,  but  the  ob- 
jection was  overruled,  and  the  evidence  admitted ;  and  where  the  plain- 
tiff asked  the  court,  to  instruct  the  jurj  as  follows  :  "  That  the  notes 
accoants,  and  papers,  in  the  suit  of  B.  B.  v.  M.  B.,  not  being  proved  are 
not  evidence  in  this  Suit,  of  anj  indebtedness  between  the  parties  there- 
to ;''  which  instruction  the  court  refused  to  give;  Jleldj  1.  That  the  pa- 
pers offered  in  evidence  bj  the  defendants,  were  prima  facie  evidence  of 
an  indebtedness  existing  from  M.  B.  to  B.  B.,  and  so  far  as  that  fact  was 
relevant,  were  proper  to  be  given  in  evidence ;  2.  That  the  instruction 
asked  was  irrelevant,  and  properlj  refused. 

Appeal  from  the  Dea  Moines  District  Court. 
Satcbday,  June  11. 

This  was  an  action  of  trespass  vi  et  armis^  for  entering 
the  storehouse  of  plaintiff,  taking  and  keeping  possession 
of  the  same,  and  turning  plaintiff  out  of  doors,  and  for 
forcibly  taking  and  carrying  away  from  the  possession  of 
plaintiff,  the  goods,  wares,  and  merchandise  situate  in  said 
storehouse,  of  the  property  of  plaintiff,  of  great  value,  and 
to  his  damage,  six  thousand  dollars.  The  answer  was  a 
simple  denial  of  the  allegations  of  the  petition. 

On  the  trial,  the  plaintiff  proved  by  the  sheriff  of  tlie 
county,  that  by  virtue  of  a  writ  of  attachment  issued  from 
the  district  court  of  Des  Moines  county,  in  a  suit  therein 
pending,  wherein  Bernheimer  Brothers  were  plaintiflfe,  and 
Mandall  Brothers  were  defendants,  and  which  writ  was  pro- 
duced and  proved,  and  with  the  sheriff's  retnm  thereon, 
was  given  in  evidence  in  the  cause,  he  seized  the  goods  in 
in  the  petition  mentioned,  and  that  this  was  the  taking  and 
carrying  away  complained  of.  The  plaintiff  gave  in  evi- 
dence, also,  a  bond  of  indemnity  made  by  detendants  to  the 
sheriff,  binding  the  said  defendants  to  indemnify,  and  save 
harmless  the  said  sheriff,  against  any  loss  he  might  sustain. 
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by  reason  of  his  levying  said  writ  on  the  goods  in  the  peti- 
tion mentioned.  He  further  proved  by  the  sheiifl^  that  the 
bond  was  given  to  induce  him,  as  such  sheriff,  to  levy  said 
writ  of  attachment  on  the  goods  aforesaid,  and  that  he  did 
accordingly  seize  the  goods  in  the  possession  of  plaintiff, 
and  remove  the  same. 

The  plaintiff  having  rested  his  case,  the  defendants  offer- 
ed in  evidence  all  the  other  papers  in  the  original  suit  of 
Bemheimer  Brothers  v.  MandaU  Brothers^  including  the 
notice,  petition,  affidavit  for  attachment,  and  notes  and  ac- 
counts sued  on ;  to  the  introduction  of  which  in  evidence, 
the  plaintiff  objected,  that  there  was  no  evidence  of  the 
genuineness  of  said  notes  and  accounts,  and  that  there  was 
no  other  evidence  of  any  indebtedness  from  Mandall  Bro- 
thers to  said  Bemheimer  Brothers.  The  objection  was  over- 
ruled, and  the  papers  aforesaid  allowed  to  be  given  in  evi- 
dence to  the  jury.  A  judgment  by  default  had  been  claim- 
ed by  the  plaintiff,  in  the  suit  of  Bemheimer  Brothers  v. 
MandaU  Brothers^  before  the  papers  in  said  suit  were  offer- 
ed in  evidence. 

The  plaintiff  asked  the  court  to  instruct  the  jury,  that 
"  the  notes,  accounts,  and  papers  in  the  suit  of  Bemheimer 
Brothers  v.  MandaU  Brothers^  not  being  proved,  are  not 
evidence  in  this  suit,  of  an  indebtedness  between  the  par- 
ties thereto."  The  instruction  was  refused,  and  there  was 
verdict  and  judgment  for  the  defendants,  from  which  tlie 
plaintiff  appeals. 

D.  Rorer^  and  Crocker  dk  Smyth,  for  the  appellant. 

Brovming  &  Tracy ,  for  the  appellees. 

Stockton,  J. — The  papers  offered  by  defendants,  were 
prima  fade  evidence  of  an  indebtedness  existing  from 
Mandidl  Brothers  to  Bemheimer  Brothers,  and  so  far  as  that 
fiict  was  relevant,  were  proper  to  be  given  in  evidence.  The 
only  objection  to  them  was,  that  they  did  not  prove  an  in- 
debtedness.   The  objection  was  not  that  they  tended  to 
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prove  a  justification  for  defendants  in  a  suit  where  they  had 
not  pleaded  property  in  themselves,  or  in  anotlier. 

The  instruction  asked,  it  seems  to  ns,  was  irrelevant.  As 
between  the  plaintiff  and  the  defendants,  in  this  suit,  it  was 
wholly  immaterial,  whether  Mandall  Brothers  were  or  were 
not  indebted  to  Bemheimer  Brothers,  in  tlie  suit  instituted 
by  the  latter  against  the  former.  The  defendants  did  not 
seek  to  justify  tlie  taking  of  the  goods.on  any  such  ground. 
The  question  at  issue  related  to  the  property  in  the  goods 
by  plaintiff,  and  the  taking  thereof  by  the  defendants.  Any 
evidence,  therefore,  not  confined  to  these  t<sues,  was  imma- 
terial and  irrelevant.  If  irrelevant  evidence  had  been  ad- 
mitted, which  tended  to  prejudice  the  plaintiff's  cause,  tlie 
judgment  should  be  reversed ;  otherwise,  not.  As  at  pres- 
ent advised,  we  do  not  see  how  the  testimony,  even  if  ad- 
mitted to  be  improper,  could  have  operated  to  defendants' 
prejudice.  The  record  does  not  show  for  what  purpose  it 
was  offered,  and  as  no  material  error  is  shown,  the  judg- 
ment will  be  afiirmed. 

Judgment  affirmed. 


Saunders  v.  Bentley. 


In  an  action  against  two  persons  alleged  to  be  partners,  on  a  contract 
signed  in  the  partnership  name,  service  upon  one  is  a  service  upon  the 
paHnership,  and  suflScient  as  to  each  member  of  the  firm. 

Appeal  from  the  Henry  District  Court. 
Satubday,  June  11. 

This  action  was  commenced  against  James  (/raig  and 
George  W.  Bentley,  and  claims  that  they  were  partners  by 
the  name  and  style  of  Craig  &  Bentley,  and  as  such,  with 
one  Burris,  made  their  promissory  note  to  plaintiffs.     The 
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notice  was  returnable  to  the  April  term,  1858,  and  was  serv- 
ed on  Craig  in  March,  of  that  year.  The  record  also  shows 
that  the  same  notice  was  served  on  Bentley,  in  May,  after- 
wards. Bentley  made  default.  Craig  answered,  setting 
np,  among  other  things,  that  the  note  sued  on  never  was 
executed  by  the  firm,  or  by  any  person  authorized  to  sign 
their  name.  The  cause  was  heard  at  the  August  term,  1858, 
and  judgment  rendered  against  Bentley  by  default,  and  in 
favor  of  Craig.    Bentley  appeals. 

HaU^  Harrington  &  llall^  for  the  appellant. 

A,  H,  Bereman^  for  the  appellant. 

Wrioht,  C.  J. — ^The  error  assigned  is,  that  Bentley  nev- 
er was  served,  and  that  the  court  below  had  no  jurisdiction 
over  his  person,  so  as  to  render  judgment  against  him  by 
default.  Service  upon  Craig,  (and  this  was  unquestionably 
good),  was  a  service  upon  the  partnership ;  and  hence,  suf- 
ficient as  to  each  member  of  the  firm.  Code,  section  1728. 
By  this  service,  the  court  obtained  jurisdiction  over  Bentley, 
as  well  as  Craig,  and  it  was  not  lessened,  or  taken  away,  by 
the  subsequent  unnecessary  reading  of  the  same  notice  by 

the  sheriff  to  Bentley. 

Judgment  affirmed. 


The  County  of  Louisa  v.  Davison. 

Where  a  tax  is  levied  by  a  county  judge,  under  section  31  of  the  act  enti- 
tled "an  act  for  the  public  instruction  of  the  Btate,"  approved  March  12, 
1858,  for  the  support  of  schools  within  the  county,  the  county  treasurer 
may  lawfully  collect  the  same. 

Appeal  from  the  Louisa  District  Court. 
Saturday,  June  11. 
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A  CASE  SUBMITTED  BY  AGREEMENT.  The  agreement,  prop- 
erly signed  and  sworn  to,  is  as  follows : 

Whereas,  the  treasurer  of  Louisa  county,  and  one  Mark 
Davison,  are  parties  to  a  question  in  ditference  in  reference 
to  the  collection  of  the  school  tax,  le\aed  under,  and  by  vir- 
tue of  the  act  of  the  general  assembly,  entitled  "An  act  for 
the  public  instruction  of  the  state  of  Iowa,"  approved 
March  12th,  1858,  which  might  be  the  subject  of  a  civil  ac- 
tion ;  and  whereas,  both  parties,  in  good  faith,  are  desirous 
to  present  such  question  in  difference  to  the  district  court  of 
Louisa  county,  saving  the  right  to  either  party  to  appeal 
from  the  judgment  of  the  district  court,  under  and  upon  the 
question  hereinafter  presented,  to  the  supreme  court  of  the 
state  of  Iowa.  The  county  of  Louisa,  therefore,  as  plain- 
tiff, and  Mark  Davison,  as  defendant,  agree  to  present  the 
following  question  to  the  district  court  of  Louisa  county, 
viz  :  Do  the  laws  of  the  state  of  Iowa,  enacted  by  the  gen- 
eral assembly  and  the  board  of  education,  legally  authorize 
the  collection  of  the  school  tax,  assessed  and  levied  under 
the  act  of  the  general  assembly,  entitled  "  An  act  for  the 
public  instruction  of  the  state  of  Iowa,"  appro  v'ed  March, 
12th,  1858  ?  If  the  court  decide  said  question  in  the  af- 
firmative, the  defendant  agrees  to  submit  to  a  judgment  in 
favor  of  the  county  of  Louisa,  for  $25  98,  that  sum  being 
the  amount  of  school  tax  assessed  and  levied  upon  the 
property  of  said  defendant  in  Louisa  county,  under  the  act 
of  the  general  assembly,  approve*!  March  12,  1858.  If  the 
court  decide  said  question  in  the  negative,  the  county  of 
Louisa  agrees  to  submit  to  a  judgment  in  favor  of  defend- 
ant for  costs. 

Judgment  was  rendered  in  favor  of  the  plaintiff,  and  the 
defendant  appeals. 

B.  F,  Wriyht^  for  the  appellant 

Joshxui  H.  Tracy ^  (District  Attorney),  for  the  appellee. 
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Stockton,  J. — The  question  presented  for  oiir  considera- 
tion is,  whether  the  county  authorities  may  lawfully  collect 
a  school  tax,  levied  under  the  act  of  the  general  assembly 
of  the  state  of  Iowa,  approved  March  12th,  1858,  entitled 
"  An  act  for  the  public  instruction  of  the  state  of  Iowa." 
We  understand,  from  the  agreed  statement  of  facts,  that  the 
tax  referred  to  is  that  levied  by  the  county  judge,  under 
section  31  of  the  act,  for  the  support  of  schools  within  the 
county.  ^^ 

As  no  question  is  made  as  to  the  regularity  of  the  pro- 
ceedings prior  to  tlie  levy  of  the  tax,  and  as  those  provis- 
ions of  the  law  which  authorize  the  levying  of  taxes,  wheth- 
er for  school  district  or  county  purposes,  have  been  by  this 
court  held  to  be  constitutional  and  valid,  we  have  no  doubt 
of  the  power  of  the  county  judge,  under  the  section  above 
referred  to,  to  levy  a  tax  for  the  support  of  schools  within 
his  county,  nor  of  the  authority  of  the  county  treasurer  to 
collect  the  same. 

As  the  agreed  statement  of  the  parties,  dpes  not  present 
a  case  in  which  the  question  legitimately  arises,  as  to  the 
legality  or  validity  of  a  tax  levied  under  section  ten,  by  the 
electors  of  any  school  district,  or  under  subdivision  twenty- 
one  of  section  thirty,  by  the  county  judge,  the  question  of 
the  right  of  the  treasurer  to  collect  any  such  tax,  is  not  de- 
cided. 

Judgment  affirmed. 


Best  v.  Dean. 


Section  1811  of  the  Code,  does  not  apply  to  cases  appealed  fh>m  jasticcs 
of  the  peace,  bj  the  party  against  whom  judgment  is  rendered,  and 
where,  upon  trial  in  the  district  court,  the  judgment  rendered  against 
the  appellant,  is  less  than  that  rendered  by  the  justice. 

Where  a  defendant  appeals  from  a  judgment  rendered  bj  a  justice  of 
the  peAce,  and  the  plaintiff  in  the  district  court,  recovers  a  less  judg- 
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ment  than  was  rendered  by  the  justice,  he  is  entitled  to  recover  the 
costs  made  subsequent  to  the  appeal. 

Appeal  from  the  Zee  District  Court. 

Saturday,  June  11. 

In  an  action  commenced  before  a  justice  of  the  peace,  up- 
on an  account  for  work  and  labor  done,  plaintiff  recovered 
judgment  in  the  sum  of  thirty-nine  dollars  and  fifty  cents, 
and  from  this  judgment  defendant  appealed  to  tlie  district 
court.  In  that  court,  plaintiff  recovered  judgment  for  twen- 
ty-one dollars  and  fifty  cents,  and  the  costs  before  the  jus- 
tice, and  he  was  required  to  pay  the  costs  made  subsequent 
to  the  appeal.    Plaintiff  appeals; 

K  Semple^  for  the  appellant. 

J.  M.  Beck^  for  the  appellee. 

Wright,  C.  J. — ^The  only  question  in  this  case  is,  wheth- 
er the  plaintiff,  having  recovered  a  less  amount  in  the  dis- 
trict court  than  before  the  justice,  was  entitled  to  recover, 
also,  the  costs  made  subsequent  to  the  appeal.  Of  this, 
there  is  no  fair  room  for  doubt 

Section  2345  of  the  Code,  has  reference  to  a  case  where, 
the  party  recovering  the  judgment  before  the  justice,  ap- 
peals ;  and  if  not  more  successful  on  appeal,  than  in  the 
justice's  court,  he  must  pay  the  costs  of  the  appeal.  If  the 
party  against  whom  the  judgment  is  rendered  by  the  jus- 
tice, appeals,  and  he  desires  to  avoid  the  costs  of  the  appeal, 
in  the  event  that  the  appellee  shall  still  recover  some 
amount,  he,  (the  appellant),  must  proffer  to  pay  a  certain 
amount,  with  costs,  as  contemplated  by  section  2546,  and 
should  the  appellee  recover  less  than  the  amount  so  proffer- 
ed, he  must  pay  the  costs  of  appeal. 

Section  1811  of  the  Code,  was  not  intended  to  meet  such 
a  case  as  this.    Powell  v.  Western  Stage  Co.,  2  Iowa,  50. 

Judgment  reversed. 
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King  v.  Kinney. 

Where  it  does  not  appear  that  the  diatrict  c(mrt  hag  improperly  exercised 
the  discretion  vested  in  it,  in  refusing  to  set  aside  a  judgment  by  de- 
fault, the  judgment  must  be  aflSrmed. 

Appeal  from  the  Ihihique  DUtrici  Court. 

Saturday,  June  11. 

The  docket  fee,  on  the  appeal  from  the  justice,  not  having 
been  paid,  the  plaintiff  moved  the  conrt  to  affirm  the  judg- 
ment ;  and  the  conrt  being  satisfied  in  the  premises,  affirmed 
the  judgment,  in  accordance  with  a  rule  of  court.  After- 
wards, on  the  application  of  the  defendant,  sustained  by  af- 
fidavit, the  court  set  aside  the  judgment  of  affirmance,  the 
defendant  paid  the  docket  fee,  and  the  cause  was  moved  to 
be  continued  until  the  next  term  of  court.  This  was  on  the 
29th  of  June.  On  the  subsequent  24th  of  July,  the  court 
on  the  application  of  the  plaintiff,  set  aside  the  order  of  con- 
tinuance entered  in  the  cause,  vacated  the  order  setting 
aside  the  judgment  of  affirmance,  and  again  affirmed  the 
judgment  of  the  justice.  From  this  latter  order  and  judg- 
ment of  the  district  court,  the  defendant  appeals. 

Samuels^  Allison  dk  Crane^  for  the  appellant. 
H.  T.  Utley^  for  the  appellee. 

Stockton,  J. — It  appears,  that  upon  the  application  of  the 
plaintiff  to  the  court,  to  vacate  the  order  by  which  the  judg- 
ment of  affirmance  was  rendered,  the  conrt  heard  the  state- 
ments of  the  plaintiff  and  his  attorney.  These  statements 
are  not  embodied  in  the  record,  and  it  is  not  in  our  power 
to  say,  that  they  were  insufficient  to  justify  the  action  of  the 
district  court  They  must  be  taken  to  have  been  sufficient, 
as  the  contrary  is  not  made  to  appear.  The  court  had  the 
power  to  vacate  the  order,  at  any  time  during  the  term. 
(Code,  section  1579),  and,  when  vacated,  the  cause  stood 
Vol.  VIIL— 66 
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upon  the  defendant's  motion,  sustained  by  his  affidavits,  to 
set  aside  tlie  judgment  by  default.  As  it  does  not  appear  to 
us,  that  the  district  court  improperly  exercised  the  discretion 
vested  in  it,  in  refusing  to  set  aside  the  judgment  by  default, 
upon  the  affidavit  tiled,  the  judgment  of  the  district  court  is 
affirmed. 


Cherkv,  Guardian,  v.  McCorkle. 

The  rule  excluding  parties  from  being  witnesses,  applies  to  aU  cases  where 
the  party  has  any  interest  at  stake  in  the  suit,  although  it  be  only  a  lia- 
bility to  costs  ;  and  this  rule  has  not  been  changed  by  the  Code. 

Appeal  from  the  Lee  District  Court. 

Saturday,  June  11. 

Cherry,  as  guardian  of  Samuel  Anderson,  claimed  one 
hundred  dollars,  "  as  a  balance  due  on  a  note,  which  was 
given  up  by  plaintiff  to  defendant,  through  mistake,  upon 
agreement  that  if  the  mistake  existed,  it  should  be  rectified.*' 
On  the  trial  in  the  district  court,  the  plaintiff.  Cherry,  was 
offered,  as  a  general  witness,  to  prove  the  oituse  of  action. 
Defendant  objected,  the  objection  was  sustained,  and  judg- 
ment being  rendered  against  plaintiff,  he  appeals. 

J^.  Semple^  for  the  appellant. 

J.  M.  Beck^  for  tlie  appellee. 

Wright,  C.  J.—The  witness  was  incompetent.  The  nile 
excluding  parties  from  being  witnesses,  applies  to  all  cases 
where  the  party  has  any  interest  at  stake  in  the  suit,  al- 
though it  be  only  a  liability  to  costs.  Such  is  the  case  of  a 
jprochein  ami^  a  guardian,  an  executor  or  administrator,  and 
so  also  of  trustees,  and  the  officers  of  corporations,  whether 
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public  or  private,  wherever  they  are  liable  in  the  first  in- 
stance  for  the  costs,  though  they  may  have  a  remedy  for  re- 
imbursement out  of  the  public  or  trust  funds.  1  Greenleaf 
Ev.,  sects.  347,  401  and  402 ;  Sears  v.  Dillingham,  12  Mass., 
360 ;  Bdlamy  v.  Cairn,  3  Rich.,  364.  The  Code  has  not 
changed  this  rule ;  but,  on  the  contrary,  has  expressly  pro- 
vided, that  though  a  minor  may  sue  by  guardian,  such  guar- 
dian shall  be  resi^nsible  tor  the  costs  of  the  suit.  Section 
1688. 

Jndgment  affirmed. 


The  State  of  Iowa  t\  Ckogan. 

Under  fiection  2721  of  the  Code,  which  prohibits  the  keeping  of  gambling 
houses,  the  offense  is  as  complete,  if  the  house  is  kept  for  that  purpose 
for  one  day,  as  if  kept  for  a  year. 

To  show  that  the  place  charged  is  kept  as  a  gambling  house,  within  the 
meaning  of  section  2721  of  the  Code,  it  may  be  shown  that  it  was  thus 
used  continuously,  but  it  is  not  necessary-  to  charge  such  use  in  the  in- 
dictment. 

In  an  indictment  for  keeping  a  gambling  house,  it  is  not  necessarj-  to  state 
the  location  of  the  house  kept,  further  than  to  show  the  proper  venue  ; 
but  where  the  indictment  aUeges  that  the  building  is  situate  on  a  partic- 
ular lot,  the  proof  must  sustain  the  allegation. 

Where  the  place  is  stated  in  an  indictment,  as  a  matter  of  local  descrip- 
tion, and  not  as  venue,  it  is  necessar}'  to  prove  it  as  laid. 

Appeal  from  ike  Linn  District  Court. 
Saturday,  June  11. 

.  The  indictment  charges  that  the  defendant  did,  on,  Ac, 
at,  ifec,  keep  a  grocery  building,  situated  on  lot,  (describ- 
ing the  lot),  resorted  to  by  divers  persons,  for  the  purpose  of 
gambling,  contrary,  &c.  To  this  indictment  there  was  a  de- 
murrer, upon  the  ground  that  it  did  not  show  a  continued 
keeping  for  the  purpose  alleged.  This  was  overruled,  and  on 
the  trial,  the  defendant  asked  the  court  to  instruct  the  jury. 
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that  the  sitaation  of  the  premises  mi\Bt  be  proved  as  laid, 
and  if  not  thas  proved,  they  must  aoqnit.  The  instmction 
was  refused,  and  defendant  convicted,  from  which  lie  ap- 
peals. 

D.  M.  Molntr^y  for  the  appellant. 

S.  A.  Hicej  (Att'y  General),  for  the  state. 

Wright,  C.  J.— The  language  of  the  statute  is,  that  "  if 
any  pereoi.  keep  a  house,  chop,  or  place,  resorted  to  for  the 
purpose  of  guuDling,"  he  shall  be  punished,  &c.  The  of- 
fense is  as  complete  if  the  house  is  kept  for  one  day,  as  if 
kept  for  a  year.  The  prosecution  is  not  for  causing  or  con- 
tinuing a  public  or  common  nuisance,  nor  is  the  proceeding 
against  the  house  as  such,  as  contemplated  by  chapter  150 
of  the  Code.  To  show  that  the  place  kept  is  a  gambling 
house,  within  the  meaning  of  the  statute,  (sec.  2721),  it 
may  be  shown  that  it  was  thus  used  continuously,  but  it  is 
not  necessary  to  charge  such  use. 

In  some  instances,  where  the  place  is  stated  in  the  indict- 
ment as  a  matter  of  local  description,  and  not  as  venue,  it 
is  necessary  to  prove  it  as  laid,  although  it  need  not  have 
been  stated,  and  the  case  before  us  is  one  of  this  class.  Ros- 
coe's  Cr.  Ev.,  110-11 ;  Warton's  Cr.  Law,  280 ;  People  v. 
Slater^  5  Hill,  401;  mme  v.  Iloneyman^  3  t)enio,  121;  Shaw  v. 
Wrigley,  2  East.,  500;  2  Stark.  Ev.,  1571 ;  2  Russ.  100-1. 
Thus,  it  is  said,  that  in  an  indictment  for  stealing  in  the 
dwelling  house,  ifec,  for  burglary,  or  the  like,  if  tiiere  be 
the  slightest  variance  between  the  indictment  and  the  evi- 
dence, in  the  name  of  the  parish  or  place  where  the  house 
is  situated,  or  in  any  other  description  given  of  it,  the  de- 
fendant must  be  acquitted.  And  in  an  indictment  for  a 
nuisance  for  erecting  a  wier,  if  it  be  described  as  being  at  H., 
and  be  found  to  be  at  the  lower  part  of  the  same  water  at 
T.,  the  error  is  material.     2  East.,  supra. 

In  this  case,  it  was  not  necessary  for  the  pleader  to  have 
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Stated  the  location  of  the  house  kept,  further  than  to  show 
the  proper  venue.  Having  alleged,  as  a  matter  of  local  de- 
scription, that  it  was  upon  a  particular  lot,  the  proof  should 
have  sustained  the  allegation.  The  instruction  should  have 
been  given. 

Judgment  reversed. 


The  State  of  Iowa  v.  Johnson. 

An  instruction  on  the  trial  of  an  indictment  for  murder,  which  omits  the 
element  of  premeditation,  in  defining  the  crime  of  murder  of  the  first 
degree,  is  erroneous. 

Foutt  V.  The  State^  4  G.  Greene,  500,  commented  on  and  overruled. 

Where  on  the  trial  of  an  indictment  for  murder,  the  court  charged  the  jury- 
as  follows :  "  If  you  are  satisfied  from  the  circumstances  detailed  bj 
the  testimony,  that  the  murder  was  willful,  deliberate,  and  committed 
with  malice  aforethought,  the  verdict  should  be  for  murder  in  the  first 
degree ; "  and  where  the  bill  of  exceptions  recited  that  the  other  instruc- 
tions pointed  out  the  difl^erence  between  murder  of  the  first  and  second 
degree,  and  manslaughter,  but  the  bill  did  not  show  what  those  instruc- 
tions were  ;  Held^  That  it  did  not  appear  from  the  record,  that  the  de- 
fendant was  not  prejudiced,  by  the  omission  of  the  word  ^'  premedita- 
ted,*' in  the  said  instruction. 

Where  on  the  trial  of  an  indictment  for  murder,  the  counsel  for  the  pris- 
oner claimed  and  insisted  that  the  defendant  was  not  guilty,  or  if  so, 
that  the  offense  was  murder  of  the  first  degree,  and  thereupon  the  court 
without  objection,  charged  the  jury  as  follows  :  «*  The  form  of  your 
verdict  will  be  as  follows,  if  you  find  the  defendant  guilty :  we,  the  jury, 
find  the  defendant  guilty  of  murder  in  the  first  degree ;  or  if  you  find  the 
defendant  not  guilty,  you  wiU  say,  we  find  the  defendant  not  guilty  j 
Held^  1.  That  the  defendant  could  not  complain  of  the  issue  his  coun- 
sel hAd  presented.  2.  That  the  instruction  was  not  erroneous  under 
the  circumstances. 

Where  on  the  trial  of  an  indictment  for  murder,  the  court,  in  relation  to 
the  dying  declarations  of  the  deceased,  instructed  the  jury  as  follows: 
"  If  you  receive  them  as  true,  it  will  be  your  duty  to  find  the  defendant 
guilty  of  murder  in  the  first  degree,  because  they  show  that  it  was  done, 
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either  in  the  perpetration  of,  or  attempt  to  perpetrate  a,  robbery  ;"  and 
where  ^e  court,  in  response  to  an  interrogatory  of  the  jury,  further 
held  :  *'  That  if  you  should  believe  that  the  deceased  was  mistaken  as 
to  the  object  the  defendant  had  in  killing,  (t.  <?.,  for  his  money),  and  that 
all  the  other  declarations  were  true,  and  are  satisfied,  from  the  circum- 
stances detailed  by  the  testimony,  that  the  murder  was  wilful,  deliber- 
ate, and  committed  with  malice  aforethought,  the  verdict  should  be  for 
murder  in  the  first  degree.  You  can  find  a  verdict  of  guilty  of  murder 
in  the  second  degree,  if  the  murder  was  wilful,  and  with  malice  afore- 
thought, though  not  deliberate  and  premeditated,  provided  you  are  not 
satisfied  that  it  was  committed  in  the  perpetration,  or  attempt  to  perpe- 
trate a  robbery.  In  inquiring  into  what  was  said  by  the  deceased,  on  the 
subject  of  defendant's  object  in  inflicting  the  wound,  you  may  inquire 
whether  he  meant  to  say,  that  a  robbery  had  been  committed,  or  whether 
he  referred  to  the  intention  of  defendant  in  making  the  assault ;''  Ueld^ 
That  taking  the  instructions  together,  the  first  was  not  objectionable,  or 
at  least,  not  so  much  so  as  to  alone  justify  a  reversal  of  the  cause. 

Appeal  from  the  Dubuque  District  Court 
Saturday.  June  11. 

The  defendant  was  indicted,  tried  and  convicted  of  the  of- 
fense of  murder  in  the  first  degree,  in  killing  Adam  Ost- 
land.  To  reverse  this  convcition,  he  appeals,  and  assigns 
for  error  the  giving  of  the  following  instructions : 

Mrst  "  If  you  receive  tliem,  (the  dying  declarations), 
as  true,  it  will  be  your  duty  to  find  the  defendant  guilty  of 
murder  in  the  first  degree,  because  they  show  that  it  was 
done  either  in  the  perpetration  or  attempt  to  perpetrate  a 
robbery." 

Second.  "  The  form  of  your  verdict  will  be  as  follows, 
if  you  find  the  defendant  guilty :  We,  the  jury,  find  the  de- 
fendant guilty  of  murder  in  the  first  degree;  or  if  you 
find  the  defendant  not  guilty,  you  will  say,  we  find  the  de- 
fendant not  guilty." 

Third.  "  If  you  are  satisfied  from  the  circumstancee  de- 
tailed by  the  testimony,  that  the  murder  was  willful,  delib- 
erate, and  committed  with  malice  atbrethought,  the  verdict 
should  be  for  murder  in  the  first  degree."  The  other  mate- 
rial facts  appear  in  the  opinion  of  the  court. 
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0*Neill  cfe  McLenan^  for  the  appollant. 

S.  A.  Jiice^  (Att'y  General),  and  TF:  T.  Barker,  for  the 
state. 

Wright,  C.  J. — We  gather  from  the  record,  tliat  the  tes- 
timony was  made  np  of  the  defendant's  confessions,  thed}'- 
ing  declarations  of  Ostland,  and  what  was  seen  by  the  wit- 
nesses. The  bill  of  exceptions  recites  also,  that  all  of  the 
instructions  are  not  before  us,  and  that  in  the  portion  omit- 
ted, ^^  was  contained  the  distinction  between  murder  in  the 
tirst,  and  murder  in  the  second  degree,  and  manslaughter ; 
that  on  the  trial  it  was  contended  and  urged  to  the  court 
and  jury,  by  the  counsel  on  both  sides,  that  the  verdict 
must,  from  the  testimony  and  the  law,  be  either  murder  in 
the  first  degree,  or  not  guilty. 

It  is  further  shown,  that  the  jury  propounded  this  inquiry 
to  the  court :  "  If  we  shonld  be  of  the  opinion,  that  the  de- 
ceased was  mistaken  in  his  dying  declarations,  as  to  the  ob. 
ject  defendant  had  in  killing,  (i.  e.,  for  his  money),  and  that 
all  other  parts  of  it  are  true,  could  we  bring  in  a  verdict  of 
guilty  of  murder  in  the  second  degree,  or  otherwise  ?  "  To 
this,  the  court  said :  "  If  you  should  believe  that  the  de- 
ceased was  mistaken  upon  the  points  stated  in  your  ques- 
tion, and  that  all  other  parts  of  decedent's  testimony  are 
trtie,  and  are  satisfied,  from  the  circumstances  detailed  by 
the  testimony,  that  the  murder  was  willful,  deliberate,  and 
committed  with  malice  aforthonght,  the  verdict  should  be 
for  murder  in  the  first  degree.  Yon  can  find  a  verdict  of 
guilty  of  murder  in  the  second  degree,  if  the  murder  was 
willful,  and  with  malice  aforethought,  though  not  deliberate 
and  premeditated,  provided  yon  are  not  satisfied  that  it  was 
committed  in  the  perpetration,  or  attempt  to  perpetrate  a 
robbery.  In  irquiringinto  what  was  said  by  the  deceased 
on  the  subject  of  defendant's  object  in  inflicting  the  wound, 
you  may  inquire  whether  ho  meant  to  say  that  a  robbery 
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liad  been  committed,  or  whether  he  referred  to  the  intention 
of  the  defendant  in  making  the  assault/'  In  addition  to  the 
instruction  objected  to  by  the  prisoner,  on  the  subject  of  dy. 
ing  declarations,  the  jury  were  also  told,  that  they  would 
examine  the  circumstances  under  which  they  were  made, 
and  give  them  such  weight  as  in  their  opinion  they  were  en- 
titled to,  and  that  if  they  ought  to  be  rejected,  it  was  their 
province  to  do  so. 

The  third  instruction  is  erroneous,  in  that  it  omits  the 
element  of  premeditation,  in  defining  the  crime  of  murder 
of  the  first  degree.  The  language  of  the  law  is,  that  all 
murder  which  is  perpetrated  by  means  of  poison,  or  lying 
in  wait,  or  any  other  kind  of  willful,  deliberate  and  premed- 
itated killing,  or  winch  ia  committed  in  the  perpetration,  or 
attempt  to  perpetrate,  any  arson,  rape,  robbery,  mayhem  or 
burglary,  is  murder  of  the  first  degree,  and  shall  be  pun- 
ished with  death.  Whoever  commits  murder  otherwise 
than  is  set  forth  above,  is  guilty  of  murder  of  the  second 
degree.  The  general  definition  of  murder  is,  the  ktUiDgof 
a  human  being,  with  malice  aforethought,  express  or  im- 
plied.   Code,  sees.  2568-9,  2570. 

It  will  be  seen  that  to  constitute  murder  of  the  first  de- 
gree, unless  it  is  perpetrated  by  means  of  poison  or  lying 
in  wait,  or  the  perpetration,  or  attempt  to  perpetrate,  some 
one  of  the  crimes  named,  there  must  be  willfulness,  delibe- 
ration, and  premeditation,  on  the  part  of  the  guilty  agent. 
By  this  is  meant,  not  that  willfulness,  deliberation  and  pre- 
meditation, might  not,  and  would  not,  exist  in  the  case  of 
murder  perpetrated  by  means  of  poison  and  lying  in  wait ;  or 
tliat  they  may  not  exist  when  committed  in  the  perpetration 
or  attempt  to  perpetrate  the  crimes  named,  but  that  in  all  the 
instances,  except  those  enumerated  by  the  statute,  it  must  be 
willful,  deliberate  and  premeditated.  In  murder  of  both  de- 
grees there  must  be  malice  aforethought,  either  express  or  im- 
plied; but  to  constitute  murder  of  the  second  degree,  it  is 
not  necessary  that  it  should  be  wilful,  deliberate  and  pre- 
meditated.    Premeditation  implies  more  than  deliberation. 
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To  meditate,  is  to  deliberate,  bnt  to  premeditate,  implies 
an  act  or  state  of  the  mind  going  before  meditation  or  de- 
liberation. It  means  to  meditate  or  deliberate  before  con- 
cluding to  do  the  deed ;  not  alone  to  willfully  take  life, 
nor  yet  to  do  it  deliberately,  but  to  predetermine  to  con- 
trive by  previous  meditation. 

The  statutes  of  Pennslyvania,  New  Hampshire,  Michigan, 
New  Jersey,  Tennessee,  Alabama  and  Virginia,  use  the 
same,  or  almost  the  same,  language  as  ours,  in  defining 
murder  in  the  first  degree,  so  far  as  relates  to  the  general 
definition.  The  enumerated  or  particular  instances  in  which 
the  party  would  be  guilty  in  this  degree,  in  those  states, 
differ  from  ours,  and  from  each  other.  By  these  statutes, 
murder,  as  limited  by  the  common  law,  has  been  divided 
into  two  classes.  The  boundaries  between  murder  and 
manslaughter  remain  unchanged.  It  has  been  held  that 
these  statutes,  in  requring  murder  in  the  first  degreS  to  be 
deliberate,  did  not  change  the  common  law  in  that  respect. 
The  distinctive  peculiarity  to  constitute  murder  of  the  first- 
degree  is,  that  it  shall  be  accompanied  with  a  premeditated 
determination  to  take  life.  The  killing  must  be  premedi- 
tated. Of  course,  we  refer  to  cases  coming  under  the  gen- 
eral language,  rather  than  the  enumerated  instances  of  the 
statute.  Wharton's  Cr.  Law,  494 ;  Dale  v.  The  StaU,  10 
Yerger,  551 ;  Resjmblica  v.  Mulatto  Bob^  4  Dallas,  146 ; 
(JomnUmwealth  v.  Jonea^  1  Leigh,  612 ;  Cam.  v.  Green^  1 
Ashmead,  289  ;  State  v.  Spencer^  1  Zabriskie,  196 ;  Siane  v. 
The  State,  4  Humphrey,  36;  Kirkpatrick  v.  Com.,  81  Penn. 
St.,  108;  Fmds  v.  The  State,  4  G.  Greene,  500. 

The  ruling  in  this  last  case,  requiring  that  the  indictment 
should  designate  the  grade  of  the  homicide,  and  that  to  con- 
vict of  murder  in  the  first  degree,  the  killing  should  be 
charged  to  be  willful,  deliberate  and  premeditated,  is  op- 
posed to  the  doctrine  of  the  text  in  Wliarton's  Cr.  Law, 
509  and  483.  And  upon  this  subject,  see  the  following 
cases :  MiteheU  v.  The  Staie,  5  Yerger,  340 ;  Common- 
wealth  V.  Flanagan,  8  W.  &  Serg.,  415 ;  Commonwealth  v. 
Vol.  VIII.-67 
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White^  6  Binney,  183 ;  Commonwealth  v.  Miller^  1  Va.  Ca- 
ses, 310;  Harris  \.  The  State,  8  Humph.,  597;  McGee  v. 
Tke  State,  8  Miss.,  495  ;  State  v.  Drinldey,  3  Iredell,  117. 

So,  also,  the  tendency  of  the  authorities,  contrary  to  the 
holding  in  the  same  case,  is  that  no  specific  length  of  time 
is  required  for  the  deliberation  or  premeditation.  In  one 
case,  it  is  said  that  if  the  party  killing  had  time  to  think, 
and  did  intend  to  kill,  for  a  minute,  as  well  as  an  hour  or  a 
day,  it  is  a  deliberate,  willful  and  premeditated  killing— con- 
stituting murder  in  the  first  degree.  Commonwealth  v. 
Smithy  7  Smiths  Laws,  647 ;  and  see  Davie  v.  The  Stale,  2 
Humph.,  439. 

In  another  it  is  held,  that  to  constitute  the  crime  of  mur- 
der in  the  first  degree,  when  the  purpose  to  maliciously  kill, 
with  deliberation  and  premeditation,  is  formed,  the  length 
of  time  between  the  design  so  formed,  and  its  execution,  ia 
immaterial.    I^ioem^ker  v.  The  Stale,  12  Stanton,  43. 

In  the  case  of  The  Stale  v.  Sj>encer,  1  Zabriskie,  196,  it 
is  said  that  the  premeditation  or  intent  to  kill,  need  not  be 
for  a  day,  or  an  hour,  nor  even  for  a  minute.  For  if  the 
the  jury  believe  there  was  a  design  and  determination  to 
kill,  distinctly  formed  in  the  mind,  at  any  moment  before, 
or  at  the  time  the  pistol  was  fired,  or  the  blow  was  struck, 
it  was  a  willful,  deliberate,  and  premeditated  killing,  and 
therefore  murder  in  the  first  degree. 

And  these  cases,  in  our  opinion,  state  the  law  cori-ectly. 
Premeditation  can  have  no  defined  limits,  as  to  the  time  of 
its  commencement  before  the  killing.  £very  case  mast 
rest  on  its  own  circumstances,  for  it  is  impossible  to  furnish 
any  sate  and  uniform  standard  in  this  particular.  ^Law, 
reason  and  common  sense,''  says  a  learned  judge  in  one 
ease,  ^^  unite  in  declaring,  that  an  apparently  instantaneous 
act  may  be  accompanied  with  such  circumstances,  as  to  leave 
no  doubt  of  its  being  the  result  of  premeditation."  Cotn- 
monwealth  v.  Daley,  4  Penn.,  L.  J.,  166. 

It  is  suggested,  however,  tliat  any  possible  error  arising 
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from  the  omission  of  the  word  "  pretneditated,"  in  giving 
the  third  instrnction,  is  obviated,  from  the  fact  that  the 
court  did  in  other  instructions,  not  before  us,  point  out  "the 
distinction  between  murder  of  the  first  and  second  degree, 
and  manslanghter."  It  is  true,  that  the  bill  of  exceptions 
recites,  that  this  was  done,  but  wbflt  the  distinction  was, 
as  thus  pointed  out,  wo  cannot  know.  For  ought  that  ap- 
pears, murder  of  the  first  degree,  was  defined  as  in  this  in- 
struction. It  may  be,  as  claimed,  that  the  element  of  pi'e- 
meditation  was  distinctly  and  cleatly  referred  to  in  this  part 
of  the  charge ;  and  if  it  so  appeared  from  the  record,  we 
might  be  folly  justified  in  holding,  taking  all  the  instruc- 
tions together,  that  tliere  was  no  prejudice  to  the  prisoner's 
cause  from  its  omission  in  the  third  instruction.  In  the  ab- 
sence of  such  instructions,  however,  we  cannot  say  that 
they  contained  suflicient  to  correct  the  manifest  error  in  the 
one  before  us. 

Instructions  must  always  be  considered  with  reference  to 
the  circumstances  of  the  case  in  which  they  are  given.  The 
intention  of  the  law  is,  that  tliey  should  be  adapted  to  tli^ 
issue,  and  sufficient  for  the  guidance  of  the  jury,  in  the  par- 
ticular case  on  trial.  Thus,  in  the  case  before  us,  the  sec- 
ond instruction,  under  some  circumstances,  would  be  erro- 
neous, while  in  this  particular  case  it  is  without  objection. 

The  counsel  for  the  prisoner  had  claimed,  and  insisted, 
that  he  was  not  guilty,  or,  if  so,  the  oflTense  was  murder  of 
the  first  degree.  Notwithstanding  he  thus  claimed,  he  had 
the  right,  by  proper  instructions,  to  have  the  jury  inquire 
whether  it  was  not  of  the  second  d^^ree,  or  manslaughter. 
If  he  made  no  such  request,  however,  but  permitted  the  in- 
structions to  be  given,  adapted  to  the  issue  as  he  made  i^ 
the  prisoner  cannot  now  complain.  When  it  is  said,  a^ 
claimed  in  the  argument,  that  a  prisoner  is  not  bound  by 
any  course  of  argument,  or  figure  of  speech,  used  by  his 
counsel,  the  remark  must  be  understood  with  some  qualifi- 
cations. 
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Neither  he,  nor  his  counsel,  would  bo  bound  at  all  events, 
and  for  all  purposes.  But  he  is,  as  a  general  rule,  bound 
in  this  court,  bjr  the  line  of  policy  adopted  and  pursued  by 
his  counsel  in  the  court  below.  Thus,  if  his  counsel  did  not 
introduce  all  his  testimony ;  did  not  ask  all  the  instructions 
he  should  have  done  for  the  beneiit  of  his  cause  before  the 
jury ;  did  not  present  all  the  arguments,  fairly  and  justly 
deducible  frpm  the  testimony ;  did  not  object  to  the  intro- 
duction of  improper  testimony,  or  except  to  improper  in- 
structions ;  in  all  these,  and  many  other  instances,  the  pris- 
oner is  concluded  by  the  action,  or  want  of  action,  of  his 
counsel.  So,  if  throughout  the  case,  from  the  belief  that 
the  interest  of  his  client  required  it,  he  steadily  and  persis- 
tently insists,  that  the  crime  is  of  the  highest  grade,  or  that 
his  client  is  innocent — if,  without  objection,  he  permits 
all  of  the  instructions  to  be  given,  and  adapted  to  the  posi- 
tions assumed  by  him — the  prisoner  cannot,  in  this  court, 
claim  that  the  instructions  do  not  contain  all  the  law,  or  that 
they  are  not  as  full  and  explicit  as  they  should  have  been, 
under  otlier  circumstances.  In  such  a  case,  it  is  perfectly 
competent  for  the  court  to  charge  the  jury,  so  as  to  cover 
other  points  than  those  made  by  counsel,  and  to  give  the 
prisoner  the  benefit  of  other  legal  rules  and  principles  than 
those  urged.  It  is  not  only  competent  to  thus  charge,  but 
in  many  instances,  as  in  this,  it  is  felt  to  be  a  duty.  And 
yet,  if  omitted,  we  are  aware  of  no  precedent  for  holding  it 
erroneous. 

It  is  further  to  be  remarked,  in  relation  to  the  second  in- 
struction, that  the  jury  were  told,  in  answer  to  the  interrog- 
atory propounded,  that  they  could  find  a  verdict  for  murder 
in  the  second  degree*  And  thus,  it  appears,  that  all  rea- 
sonable chance  for  prejudice  was  removed,  unless  the  court 
should  also  have  told  them  that  they  could  find  the  prison- 
er guilty  of  manslaughter.  In  addition  to  what  is  said 
above,  as  to  the  duty  of  the  court  in  this  respect,  we  may 
remark,  that  unlesss  requested,  the  prisoner,  in  this  case, 
cannot  complain  of  the  failure  to  thus  instruct    He  cannot, 
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for  the  sufficient  reason,  that  there  is  no  particle  of  teetimo- 
ny  tending  to  show  that  the  offense  was  of  this  grade.  The 
prisoner  was  most  clearly  guilty  of  murder  of  the  first  or 
second  degree,  or  of  nothing. 

Taking  the  first  instruction,  in  connection  with  what  was 
afterwards  said,  upon  the  subject  of  dying  declarations,  and 
we  think  it  was  not  objectionable,  or,  at  least,  not  so  much 
so  as  to  alone  justify  a  reversal  of  the  cause. 

Judgment  reversed. 


The  State  of  Iowa  v.  "Williams. 

An  affidavit  for  a  continuance,  on  the  ground  of  the  absence  of  a  witness, 
which  does  not  show  that  the  facts  expected  to  be  proved  by  the  witness, 
are  material  and  relevant,  nor  that  the  defendant  knows  no  other  wit- 
ness by  whom  the  same  facts  can  be  so  fully  proved,  is  insufficient. 

An  indictment  under  section  2634  of  the  Code,  for  having  in  possession 
false  money,  or  coin  counterfeited  in  the  similitude  of  coin  <5nrrent  in 
the  state  of  Iowa,  Ac,  need  not  allege  that  tbe  coin  was  counterfeited 
in  the  similitude  of  the  current  coin  of  the  United  States ;  nor  is  it 
necessary  to  aver  that  the  counterfeit  coin  was  of  any  value. 

Under  an  indictment  for  having  in  possession  false  money,  or  coin  coun- 
terfeited in  the  similitude  of  coin  current  in  the  state,  Ac,  it  is  not  ne- 
cessary for  the  jury,  by  their  verdict,  to  find  more  than  that  the  defend- 
ant is  guilty  as  charged  in  the  indictment ;  and  where  they  do  more,  and 
there  is  any  valid  objection  to  their  finding,  it  may  be  rejected  by  the 
court,  and  judgment  rendered  on  the  verdict  of  guilty. 

Appeal  from  the  Zee  District  Court. 

Satubdat,  June  11. 

"  The  defendant  was  indicted  for  unlawfully  having  in  his 
possession,  at  the  same  time,  twenty  pieces  of  false  money 
and  coin,  counterfeited  in  the  similitude  of  silver  coin,  cur- 
rent by  law  and  usage  in  the  state  of  Iowa.  The  indict- 
ment averred,  that  of  said  false  and  counterfeit  coin,  ten 
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pieces  were  of  the  denomination  of  half  dollars,  and  teu 
pieces  were  of  the  denomination  of  quarter  dollars ;  that 
the  said  defendant  knew  at  the  time,  that  said  coin  was  false 
and  coanterfeit ;  and  that  he  had  the  same  in  his  possession, 
with  intent  to  utter  and  pass  the  same  as  true  and  current 
coin.  The  defendant  demurred  to  the  indictment,  for  the 
following  reasons : 

1.  The  indictment  does  not  set  forth,  that  defendant  had 
in  his  possession,  anj  coin  in  the  similitude  of  coin  of  the 
United  States. 

2.  The  indictment  does  not  describe  any  coin  known  to 
the  laws  of  Iowa. 

3.  The  indictment  does  not  set  forth  the  value  of  the 
coin  counterfeited. 

4.  The  indictment  does  not  charge  that  defendant  had 
the  counterfeit  coin,  knowing  the  same  to  be  counterfeit,  and 
intending  to  pass  the  same,  knowing  the  same  to  be  coun- 
terfeit. 

This  demurrer  was  overruled,  and  the  defendant  pleaded 
not  guilty.  He  then  filed  an  affidavit  for  a  continuance,  al- 
leging that  he  could  not  safely  go  to  trial  without  the  testi- 
mony of  one  R.  Munn,  who  resides  somewhere  in  the  state  of 
Illinois ;  that  he  expected  to  prove,  by  said  witness,  tliat  at 
the  Western  hotel,  in  the  city  of  Keokuk,  he  got  a  ten  dol- 
lar gold  piece  changed,  by  a  j)erson  there,  who  was  a  stran- 
ger  to  him ;  that  at  the  time  it  was  changed,  he  was  under 
the  influence  of  liquor;  that  the  silver  money  which  he  got 
in  change,  was  the  identical  money  that  was  taken  from  him 
by  the  officers,  when  he  was  arrested ;  tliat  he  has  been  ar- 
rested about  four  weeks,  and  has  been  in  prison  ever  since 
his  arrest ;  that  he  has  not  been  allowed  to  write  to  said 
Munn,  since  he  was  placed  in  jail ;  and  that  he  believes  he 
can  obtain  the  deposition  of  said  witness  before  the  next 
term  of  court.  The  motion  for  a  continuance  was  overruled, 
and  the  defendant  being  put  upon  his  trial,  the  jury  ren- 
dered  a  verdict  as  follows :  "  We,  the  jury,  find  the  defend- 
ant guilty  as  charged  in  the  indictment ;  and  we  find  that 
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the  delbodant  had  in  his  possession  at  the  time,  thirteen 
pieces  of  false  and  counterfeit  money,  in  the  similitude  of 
silver  coin,  current  in  the  state  of  Iowa,  knowing  the  same 
to  be  false  and  counterfeit,  and  with  the  intent  to  pass  the 
same  as  true.''  The  defendant  was  sentenced  to  the  peni- 
tentiary for  the  term  of  ten  years, 

John  M.  Beck^  for  the  appellant. 

S.  A.  Jiicey  (^Attorney  General),  for  the  state. 

Stockton,  J. — 1.  The  motion  for  a  continuance  was 
properly  overruled.  The  affidavit  of  defendant  in  support 
of  the  motion,  did  not  make  out  a  good  cause  for  a  contin- 
uance. It  is  not  shown,  that  the  facts  expected  to  be  proved 
by  the  witness,  were  material,  or  relevant ;  nor  is  it  shown 
that  defendant  knew  of  no  other  witness,  by  whom  the  same 
facts  could  be  fully  proved.  It  was  necessary  for  the  de- 
fendant to  connect  the  testimony,  expected  to  be  given  by 
the  absent  witness,  with  the  offense  with  which  the  defend- 
ant was  charged. 

2.  The  demurrer  to  the  indictment  was  for  the  reason, 
1.  That  the  same  did  &ot  set  fbrtli  that  defendant  had  in 
his  possession,  any  coin  counterfeited  in  the  similitudjB  of 
the  current  coin  of  the  United  States,  and  that  the  same 
does  not  describe  any  coin  known  to  the  laws  of  Iowa.  Un- 
der our  statute,  the  crime  with  which  the  defendant  was 
charged,  was  that  of  ^'  having  in  his  possession,  at  the  same 
time,  pieces  of  false  money,  or  coin  counterfeited  in  tlie  si- 
militude of  silver  coin,  current  by  law  and  usage  in  the  state 
of  Iowa,  knowing  the  same  to  be  false  and  counterfeit,  and 
with  intent  to  pass  the  same  as  true."  Code,  section  2634. 
It  was  sufficient,  therefore,  to  charge  the  defendant  in  the 
language  of  the  statute.  If  the  coin  was  counterfeited  in 
the  similitude  of  coin  current,  by  usage,  in  the  state  of 
Iowa,  the  offense  is  sufficiently  described.  It  was  not  ne- 
cessary to  charge  tliat  the  coin  was  counterfeited  in  the  si- 
militude of  the  current  coin  of  the  United  States. 
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3.  It  was  not  necessary  that  the  indictment  shonld  charge 
that  the  counterfeit  coin  was  of  any  valae.  It  is  sufficiently 
alleged,  that  ten  of  the  pieces  of  counterfeit  coin  were  of 
the  denomination  of  half  dollars,  and  a  like  number  of  the 
denomination  of  quarter  dollars. 

4.  We  think  it  is  sufficiently  alleged,  that  tlie  defendant 
had  the  counterfeit  coin  in  his  possession,  knowing  the  same 
to  be  counterfeit,  and  intending  to  pass  the  same  as  true 
coin. 

5.  The  defendant  further  assigns  for  error,  that  the  ver- 
dict of  the  jury  was  not  such  as  to  authorize  the  judgment 
of  the  court,  and  that  it  does  not  show  the  defendant  guilty 
of  any  ci*ime  known  to  the  laws  of  Iowa.  The  jury  found 
*^  the  defendant  guilty,  as  charged  in  the  indictment,  and 
that  he  had  in  his  possession,  at  the  time,  thirteen  pieces  of 
fklse  and  counterfeit  money,  in  tlie  similitude  of  silver  coin, 
current  in  the  state  of  Iowa,  knowing  the  same  to  be  fidee 
and  counterfeit,  and  with  intent  to  pass  the  same  as  true." 
It  was  not  necessary  for  the  jury,  by  their  verdict,  to  find 
more  than  that  the  defendant  was  guilty,  as  charged  in  the 
indictment.  If  there  was  any  valid  objection  to  the  re- 
mainder of  their  finding,  it  was  in  the  discretion  of  the 
court  to  reject  the  same,  and  render  judgment  on  the  verdict 
of  guilty. 

Judgment  affirmed. 


The  State  of  Iowa  v.  Barbett. 

An  indictment  for  uttering,  as  true,  a  counterfeit  banic  bill,  under  section 
2627  of  the  Code,  need  not  allege  an  intention  to  defraud  any  particular 
person. 

An  indictment  which  charges  the  defendant  with  uttering,  passing,  and 
tendering  in  paymeiit,  a  counterfeit  bank  bill,  with  intent  to  defraud,  kc, 
does  not  charge  more  than  one  public  offense,  and  is  not  in  Tiolation  of 
section  2917  of  the  Code. 

Where  t|icre  is  nothing  to  show  that  the  district  court  has  not  abused  tb« 
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discretion  conferred  upon  that  court,  by  section  32*72  of. the  Oode,  in  re* 
fusing  to  grant  a  change  of  yenue,  the. appellate  court  cannot  interfere. 

Where  an  affidavit  for  a  continuance  in  a  criminal  case,  on  the  ground  of 
the  absence  of  witnesses,  f\ill7  complies  with  the  requirements  of  sec- 
tion 1766  of  the  Code,  the  continuance  should  be  granted ;  and  the  fact 
that  the  absent  witnesses  reside  out  of  the  state,  f^irnishes  no  reason  for 
refusing  the  continuance. 

Where  on  the  trial  of  an  indictment  for  uttering  a  counterfeit  bank  bill, 
&c.,  the  defendant  objected  to  the  bill  oflFered  in  evidence,  on  the  ground 
of  variance  in  the  name  of  the  president;  and  the  court,  upon  inspection, 
decided  that  it  could  not  determine  that  there  was  a  variance,  aad  per* 
mitted.the  bill  to  be  read  to  the  jury;  Ileld^  That  there  was  nothing  to 
show  that  a  variance  existed  of  such  a  character  as  to  exclude  the  bill 
from  the  jury. 

Appeal  from  the  Johnson  Didtrict  Court 
Satubday,  June  11. 

Indictment  for  passing  a  counterfeit  bank  bill.  The  in- 
dictment charged  that  the  defendant,  on  the  23d  day  of  No- 
vember, 1857,  at,  &c.,  to  one  Arthur  W.  Briggs,  feloniously, 
willfully  and  unlawfully,  did  utter,  pass,  and  tender  in  pay- 
ment as  true,  a  certain  false,  forged,  and  counterfeited 
bank  bill,  purporting  to  be  a  bank  bill  for  the  sum  of  ten 
dollars,  issued  by  the  Bank  of  Commerce,  a  corporation  du- 
ly authorized  for  that  purpose,  by  the  state  of  Ohio,  (setting 
out  a  copy  of  the  bill),  the  said  defendant  then  and  there 
well  knowing  the  said  bank  bill  to  be  false,  forged  and 
counterfeit,  with  intent  to  injure  and  defraud.  The  defend- 
ant demurred  to  the  indictment,  assigning  as  causes 
thereof,  that  the  indictment  charged  more  than  one  of- 
fense in  the  same  count,  and  that  it  was  uncertain  as  to  the 
person  intended  to  be  defrauded.  The  demurrer  was  over- 
ruled, and  the  defendant  filed  a  plea  of  not  guilty. 

The  defendant  then  filed  an  aflBdavit  for  a  continuance, 
on  the  ground  of  the  absence  of  witnesses,  setting  forth  the 
facts  he  expected  to  prove  by  the  said  witnesses,  and  that  a 
portion  of  them  resided  in  Kock  Island  county,  Illinois,  which 
motion  was  overruled.  An  affidavit  for  a  change  of  venue, 
Vol.  VIII.— 68 
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on  the  ground  of  the  prejudice  of  the  judge  of  the  district 
court,  was  also  filed  and  overruled. 

On  the  trial,  as  appears  from  the  bill  of  exceptions,  the 
state  offered  in  evidence  a  bank  bill,  to  which  the  defend- 
ant objected,  on  the  ground  that  there  was  a  variance  be- 
tween the  bill  offered  and  that  described  in  the  indictment, 
in  the  name  of  the  president.  After  inspecting  it,  the  court 
was  unable  to  determine  the  name  of  the  president,  writ- 
ten on  said  bill,  but  upon  comparing  the  bill  with  the  copy 
set  out  in  the  indictment,  said  the  name  of  the  president 
written  on  the  bill  might  be  read  Parker  Handy,  the  name 
alleged  in  the  indictment,  and  could  not  say  there  was  a  va- 
riance. The  court  permitted  the  bill  to  be  read  in  evidence 
to  the  jury.  The  jury  returned  a  verdict  of  guilty — a  mo- 
tion to  set  aside  the  verdict,  and  in  arrest  of  judgment,  was 
overruled — and  the  defendant  sentenced  to  the  penitentiary 
for  three  years,  from  which  judgment  he  appeals. 

Tefnplin  dk  FairaU^  for  the  appellant 

S.  A.  JRioe^  (Attorney  General),  for  the  state. 

Wbioht,  C.  J. — ^It  is  charged  in  the  indictment,  that  the 
defendant  did  utter,  pass,  and  tender  in  payment,  &&,  a 
certain  false,  forged,  and  counterfeit  bank  bill,  &c.,  with  in- 
tent to  injure  and  defraud,  &c  The  defendant,  by  his  de- 
murrer, claims  that  the  indictment  is  bad,  for  the  reason 
that  it  fails  to  charge  an  intention  to  defraud  any  particular 
person.  In  this  respect,  the  indictment  is  sufficient.  Code, 
sec  2928;  Ths  State  v.  iWo^,  ante  231;  2 he  State  v. 
CaUendine^  ante  288. 

Nor  is  the  indictment  subject  to  the  objection,  that  it 
charges  more  than  one  public  offense,  in  violation  of  sectaon 
2917  of  the  Code.  We  are  not  aware  that  under  any  stat- 
ute it  has  ever  been  held,  that  to  charge  a  party  with  utter- 
ing, passing,  and  tendering  in  payment,  counterfeit  money, 
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violated  the  rale  contended  for  bj  appellant     l^e  State  v. 
MeJ^ersoTiy  decided  at  this  term. 

We  Bee  no  reason  for  interfering  with  the  discretion 
lodged  with  the  district  court,  nnder  section  3272  of  the 
Code,  in  refusing  the  change  of  venue  asked  for  by  the 
defendant  There  is  notliing  to  show  that  the  court  below 
exercised  any  other  than  a  sound  discretion  under  the  cir- 
cumstances. If  the  discretion  given  is  not  abused,  we  can- 
not control  it     The  State  v.  Gordon^  3  Iowa,  410. 

The  continuance  asked  for,  should  have  been  granted. 
The  prisoner  was  indicted  on  the  6th,  and  on  the  10th  of 
the  same  month,  made  his  affidavit,  fully  complying  in 
every  particular,  with  the  requirements  of  section  1766  of 
the  Code.  Under  such  circumstances,  it  was  error  to  refuse 
the  continuance.  Welsh  v.  Savery^  4  Iowa,  241 ;  Uie  State 
V.  Nash  <k  Redout^  7  Iowa,  847.  That  the  witnesses 
ded  out  of  the  state,  could  make  no  difference,  as  by  cl 
ter  191,  the  defendant  had  the  right  to  procure  their 
muny,  on  a  commission  to  be  issued  as  therein  directe 

As  to  the  charge  of  the  court  upon  the  subject  of  pi 
ing  the  existence  of  the  bank,  or  corporation,  by  which 
bill  purported  to  be  issued,  we  refer  to  the  case  of  The 
V.  Newlandy  7  Iowa,  242.  In  that  case,  there  was  no  evi- 
dence of  the  existence  of  the  bank,  by  the  charter,  reputa- 
tion, or  otherwise.  In  this,  we  infer  from  tlie  instructions, 
that  there  was  proof  of  some  kind — its  sufficiency  being 
denied.  The  cases  in  this  respect,  tlierefl>re,  are  materially 
different 

We  understand  that  the  court  determined,  that  there  was 
no  variance  between  the  bill  offered  in  evidence,  and  the 
one  described  in  the  indiQtment  It  is  true,  that  the  bill  of 
exceptions  recites,  that  there  was  difficulty  in  determining 
the  question,  but  finally  it  is  said,  ^^  that  the  court  could  not 
say  there  was  a  variance,  and  permitted  the  bill  to  be  read.'' 
There  is  nothins:  to  show  that  a  variance  existed,  of  such  a 
character  as  to  exclude  the  bill  when  offered  in  testimony. 

As  the  case  must  be  remanded,  for  the  error  in  reftising 
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the  continuance,  and  as  the  other  questions  made  are  not  of 
general  importance,  and  may  not  arise  upon  the  second 
trial,  we  deem  it  unnecessary  to  dispose  of  them. 

Judgment  reversed. 


The  State  of  Iowa  v.  Bond. 

Where  under  an  indictment  for  larceny,  in  which  the  defendant  was 
charged,  among  other  things,  with  taking  certain  promissory  notes,  for 
the  payment  of  money,  commonly  caUed  bank  notes,  the  jury  returned 
a  verdict  as  follows:  **  We,  the  jury, find  the  defendant  guUty  of  larce- 
ny in  taking  the  money  in  the  indictment  mentioned,  and  fix  the  amount 
and  value  of  the  same  at  $127  80;  "  Held^  That  the  verdict  was  sufll- 
ciently  formal. 

In  an  indictment  for  larceny,  in  stealing  a  bank  note,  it  is  sufficient  to  de* 
scribe  it  as  a  promissory  note,  for  the  payment  of  money,  commonly 
called  a  bank  note,  purporting  to  be  issued  by  a  bank,  (naming  it),  for 
the  payment  of  a  certain  sum  of  money,  still  due  and  unpaid,  and  of 
a  certain  value. 

Bank  notes  are  made  the  subject  of  larceny,  by  the  statutes  of  the  state  of 
Iowa. 

Where  under  an  indictment  for  larceny,  in  which  the  defendant  was  char- 
ged with  stealing  certain  money  and  bank  notes,  the  court  instructed 
the  jury  as  follows:  "That  if  a  man,  under  the  honest  impression  that 
ht  has  title  to  the  property,  takes  it  into  his  possession,  it  is  not  lar- 
ceny ;  but  if  there  be  an  act  of  concealment,  it  indicates  a  knowledge 
that  his  claim  is  unfSunded.  If  the  circumstances  show  that  the  de- 
fendant acted  in  good  faith,  under  a  claim  of  title  in  himself,  he  is  ex- 
empt from  the  charge  of  larceny,  although  his  claim  has  no  foundation 
in  right.  The  cases  in  which  this  principle  has  been  settled,  have  been 
those  in  which  property  other  than  money,  was  the  subject  of  the  ta- 
king, and  where  a  title  to  the  specific  artiple  was  set  up.  It  wiU  be  ne- 
cessary for  us  to  inquire  how  far  the  principle  will  apply,  where  money 
is  taken.  No  claim  of  title  to  the  particular  money  taken,  is  alleged  to 
have  been  set  up ;  but  the  claim  was,  that  the  amount  taken  was  due  in 
services.  If  the  claim  had  been  asserted  to  C.  k  R.,  (the  persons  from 
whom  the  property  was  taken),  before  the  time  of  the  taking,  and  there 
was  no  evideuce  of  concealment,  the  fact  that  money  was  taken,  would 
not  vary  the  principle.    It  would  not  be  larceny.     If  the  jur^-are  satis- 
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fied,  from  the  testimony,  tfajit  the  defendant  was  in  the  employment  o^ 
C.  &  R. ;  that  there  was  nothing  due  him  for  services ;  that  he  secretly 
took  this  money,  belonging  to  them,  and  from  their  money-drawer,  with 
the  intention  to  keep  it,  and  convert  it  to  his  own  use ;  and  that  he 
made  the  entries  in  the  books,  and  placed  the  letter,  setting  up  a  claim 
for  services,  in  them,  intending  to  leave  the  state,  and  further  intending 
that  the  books  and  entries  should  not  be  discovered  until  after  he  left  the 
state,  it  will  be  your  duty  to  find  him  guilty.  If  the  jury  believe  from 
the  testimony,  that  the  defendant  took  the  money  on  Saturday,  and  at  a 
time  when,  in  the  ordinary  course  in  which  the  business  of  G.  k  R.  was 
conducted,  the  taking  would  not  be  discovered  until  Monday  morning, 
and  that  defendant  intended  to  leave  on  Saturday,  and  intended  that 
the  letter  which  he  left  in  the  books,  should  not  be  discovered  until  af- 
ter his  departure,  it  will  be  your  duty  to  find  him  guilty ; "  Held,  That 
the  Instructions  were  sufficiently  favorable  to  the  defendant. 

Appeal  from  the   Dubuque  District   Court. 
Saturday,  June  11. 

Indictment  for  Larceny.  The  property  alleged  to  have 
been  stolen  is  described  in  the  indictment  as  follows :  "One 
watch,  of  the  value  of  live  dollars ;  one  silver  coin,  of  the 
value  of  twenty  cents ;  one  live  dollar  gold  piece,  of  co^'nage 
of"  the  United  States,  of  the  value  of  five  dollars ;  one 
promissory  note,  for  the  payment  of  money,  commonly 
called  a  bank  note,  puiporting  to  be  issued  by  the  St.  Croix 
Valley  Bank,  for  the  payment  of  ten  dollars,  being  still 
due  and  unpaid,  of  the  value  of  ten  dollars,"  and  other 
bank  notes  described  in  like  manner. 

The  defendant  was  convicted,  and  a  motion  to  set  aside 
the  verdict,  and  in  arrest  of  judgment,  having  been  over- 
ruled, he  was  sentenced  to  six  months  imprisonment  in  the 
penitentiary,  from  which  judgment  he  appeals.  The  other 
material  facts,  and  the  questions  raised,  are  sufficiently  sta- 
ted in  the  opinion  of  the  court. 

B.  M,  Sa?nuels  and  O'Niel  cfe  McLenan^  for  tlie  appellant, 
cited  3  Binney,  633 ;   1   How.  (Miss.),  262 ;  2  Russell  on 
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Crimes,  71 ;  1  Porter,  33;  Hex  v.  Graven^  R  &  R,  14;  2 
Eagt,  10;  iV:  J:  Fire  Ins.  Co.  v.  Watdm,  12  Johns.,  613 ; 
Davies  v.  Pierce^  2  Tenn.,  58 ;  Aylwin  v.  TJlmer^  12  Mass., 
22;  TufUy.  Sealwry,nY\c\i.,UO\  lb.,  898;  Fisher  v. 
Duncan^  1  Hen.  &  Munf.,  568 ;  2  Hawks,  68. 

S.  A.  litce^  (Attorney  General),  and  W.  T.  Barker^ 
(District  Attorney),  for  the  state,  relied  on  Munson  v.  The 
State,  4  G.  Greene,  483;  Wmjidd  v.  The  StaU,  8  lb.,  889 ; 
Code,  3064;  lb.,  2916. 

Stockton,  J. — I.  The  motion  in  arrest  of  judgment  was 
for  the  reason ;  1.  That  the  verdict  was  informal  and  de- 
fective, in  that  it  does  not  iind  tlie  defendant  gnilty,  as 
charged  in  the  indictment  The  verdict  of  the  jury  was, 
'*  We,  the  jury,  find  the  defendant  guilty  of  larceny,  in  ta- 
king the  money  in  the  indictment  mentioned,  and  fix  the 
amount  and  value  of  the  same  at  $127  80.''  This  verdict, 
we  think,  is  sufficiently  formal.  Its  meaning  can  hardly  be 
misunderstood.  The  property  charged  to  have  been  stolen, 
consisted  of  a  watch,  one  piece  of  silver  coin,  one  piece  of 
gold  coin,  and  a  quanty  of  bank  notes,  and  alleged  to  be  of 
certain  value.  The  verdict  is  the  same  as  if  the  jury  had 
said,  that  they  found  the  defendant  guilty  as  charged  in  the 
indictment,  and  found  the  value  of  the  property  stolen  to 
be  $127  80. 

II.  The  second  ground  of  the  motion  was,  that  "  the  in- 
dictment was  defective,  in  that  it  does  not  aver  the  taking 
of  any  bank  note,  or  notes."  We  think  it  was  sufficient  to 
describe  the  property  taken  as  /^  a  promissory  note  for  the 
payment  of  money,  commonly  called  a  bank  note,  purport- 
ing to  be  issued  by  the  bank  for  the  payment  of  ten  dol- 
lars, still  due  and  unpaid,  and  of  the  value  of,"  &c. 

The  cases  cited  by  the  defendant  do  not  hold  any  differ- 
ent doctrine.  In  the  case  of  Damewdod  v.  The  SkUe^  1 
How.  (Miss.).  262,  it  was  held  not  sufficient  to  describe  the 
bank  note  as  a  promissory  note  for  the  payment  of  money, 
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without  further  describing  it  as  ^'a  promiseory  note  for  the 
payment  of  money,  commonly  called  a  bank  note.**  And 
in  the  case  of  Spangler  v.  The  OommonwedUh^  8  fiinney, 
638,  it  was  held  that  an  indictment  for  stealing  bank  notes 
generally,  ander  the  description  of  ^^  promissory  notes  for 
the  payment  of  money,"  was  bad.  It  should  appear,  (say 
the  court),  that  the  notes  were  issued  by  a  bank  incorpora- 
ted by  law ;  or  the  bank  should  be  named,  with  an  aver- 
ment that  it  was  incorporated ;  or  it  should  be  shown  in 
some  sufficient  manner,  tliat  the  notes  were  lavrful.  8  Bin- 
ney,  586.  The  court  place  the  decision  on  the  ground  that 
in  Pennsylvania,  the  notes  of  unincorporated  banks,  were 
not  the  subject  of  larceny.  There  is  no  such  provision  of 
law  in  this  state ;  and  the  question  being,  whether  the  prop- 
erty mentioned  in  the  indictment,  is  made  the  subject  of 
larceny  by  the  statute,  we  are  of  opinion  that  it  is,  and  that 
the  description  given  is  sufficient.  The  People  v.  HoUbrook^ 
18  Johns.,  00;  The  People  v.  Johneon^  8  Barb.,  687;  Whar- 
ton's Crim.  Law,  178-180. 

m.  The  court  charged  the  jury,  ^^  that  if  a  man,  under 
the  honest  impression  that  he  has  a  title  to  property,  takes 
it  into  his  possession,  it  is  not  larceny ;  but  if  there  be  an 
act  of  concealment,  it  indicates  a  knowledge  that  his  claim 
is  unfounded.  If  the  circumstances  show  that  the  defend- 
ant acted  in  good  faith,  under  a  claim  of  title  in  himself,  he 
is  exempt  from  the  charge  of  larceny,  although  his  claim 
has  no  foundation  in  right.  The  cases  in  which  this  prin- 
ciple has  been  settled,  have  been  those  in  which  property 
other  than  money,  was  the  subject  of  the  taking,  and  where 
a  title  to  the  specific  article  was  set  up.  It  will  be  necessa- 
ry for  us  to  inquire,  how  far  the  principle  will  apply,  where 
money  is  taken.  No  claim  of  title  to  the  particular  money 
taken,  is  alleged  to  have  been  set  up ;  but  the  claim  was, 
that  the  amount  taken  was  due  for  services.  If  the  claim 
had  been  asserted  to  Ooffal  and  Bossister,  before  the  time  of 
the  taking,  and  there  had  been  no  concealment,  the  fact 
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that  money  was  taken,  woald  not  vary  the  principle.  It 
wonld  not  be  larceny.  If  the  jury  are  satisfied  from  the 
testimony,  that  the  defendant  was  in  the  employment  of 
Coffal  and  Bossister;  that  there  was  nothing  due  him  for 
services ;  that  he  secretly  took  this  money,  belonging  to 
theip,  and  from  their  money  drawer,  with  the  intention  to 
keep  it,  and  convert  is  to  his  own  use ;  and  that  he  made 
the  entries  in  the  books,  and  placed  the  letter  setting  up  a 
claim  for  services  in  them,  intending  to  leave  the  state,  and 
further  intending  that  the  books  and  entries  should  not  be 
discovered  imtil  after  he  left  the  state,  it  will  be  your  duty 
to  find  him  guilty.  If  the  jury  believe  from  the  testimony, 
that  the  defendant  took  the  money  on  Saturday,  and  at  a 
time  when  in  the  ordinary  course  in  which  the  business  of 
Co£fal  and  Eossister  was  conducted,  the  taking  would  not 
be  discovered  nntil  Monday  morning,  and  that  the  defend- 
ant intended  to  leave  on  Saturday,  and  intended  that  the 
letter  which  he  left  in  the  books,  should  not  be  discovered 
until  after  his  departure,  it  will  be  your  duty  to  find  him 
guilty." 

The  objection  taken  by  the  defendant  to  the  charge  of  the 
court,  cannot  be  sustained.  Looking  at  the  whole  charge, 
we  think  it  as  favorable  to  the  defendant  as  he  had  any 
reason  to  require. 

Judgment  affirmed. 


^  PiCKEBBLL  V.   CaBSON. 

The  proper  construction  of  an  instrnment  of  writing,  and  the  meaning  of 

the  words  used,  is  to  be  determined  by  the  court. 
The  word    "fixtures"  and  "appurtenances"    have  acquired  a  peculiar 

and  appropriate  meaning,  and  are  to  be  construed  according  to  such 

meaning,  having  due  reference  to  the  context,  and  to  the  connection  in 

which  the  words  are  used. 
Replevin,    On  the  30th  of  October,  1856,  F.  M.  P.,  one  of  the  plaintiffs, 
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being  indebted  to  to  the  defendant,  in  the  sum  of*  $2,500,  by  an  instrn- 
ment  of  writing  of  that  date,  and  to  secure  the  payment  of  said  sum, 
did  ^'  sell  and  convey  nnto  the  said  defendant,  the  following  described 
premises,  to-wit:  all  the  fixtures  and  appurtenances  contaiiied  in  the 
dagnerrean  rooms  on  Main  street,  Dubnque,  belonging  to  the  said  F.  M. 
P.  No  schedule  of  the  property  was  attached  to  the  conveyance.  On 
the  12th  of  January,  1857,  F.  M.  P.  sold  and  conveyed  by  bill  of  sale, 
to  0.  F.  P.,  the  other  plaintiff,  for  the  alleged  consideration  of  $2,000, 
nil  the  daguerreotype  material,  stock,  cameras,  picture  frames,  paint- 
ings, furniture,  one  piano  forte,  carpet  on  floor,  improvements  and  look- 
ing glass,  together  with  the  lease  on  the  galler}',  and  all  and  singular 
every  article  in  any  wise  appertaining  to  the  business  contained  in  the 
Natio9al  Daguerreotype  Gallery  in  Dubuque,  Iowa ;  Jleldy  1.  That  the 
word  appurtenances  in  the  bill  of  sale  to  defendant,  embraced  the  loose 
moveable  articles  of  personal  property,  in  the  daguerrean  rooms,  so  far 
as  they  were  necessary  to  the  business  carried  on  therein ;  2.  That  un- 
der the  term  "  fixtures,"  all  the  right  and  interest  of  F.  M.  P.  in  and  to 
the  sky-light,  balcony,  partition,  and  all  other  property  annexed  to  the 
premises,  passed  to  the  defendant  under  the  said  bill  of  sale. 

Fixtures  are  personal  chattels  annexed  to  the  freehold,  and  which  may  be 
severed  and  removed  by  the  party  who  has  annexed  them,  against  the 
will  of  the  owner  of  the  freehold. 

Appurtenances  signify  something  belonging  to  another  thing  as  principal) 
and  which  passes  as  incident  to  the  principal  thing. 

Appeal  from  the  Duinique  District  Court. 
Saturday,  June  11. 

The  plaintiffs  were  carrying  on  the  dagnerrean  business 
at  the  city  of  Dubuque,  on  the  premises  known  as  the 
"  Pickerell  Daguerrean  Room."  There  was  connected  with 
the  rooms,  a  valuable  sky-light,  and  a  balcony  running  along 
one  side,  by  which  an  entrance  was  gained  to  the  rooms ; 
and  there  were  partitions  in  said  rooms,  and  other  fixtures 
for  the  convenience  of  trade,  erected  by  F.  M.  Pickerell, 
one  of  the  plaintiffs,  who  alone  held  the  lease-hold  interest 
of  the  premises.  The  plaintiffs  had  a  large  amount  of 
property  in  their  possession,  in  their  said  daguerrean  rooms, 
consisting  of  cameras,  camera  boxes,  stands,  head  rests,  op- 
erating chairs,  chemicals,  pictures,  picture  frames,  maps, 
Vol.  VIII.— 69 


Digitized  by  VjOOQ IC 


646  SUPKEME  COURT  CASES^1860. 

Piokerell  t.  Canon. 

fhrnitare  and  stock  in  trade,  and  one  piano,  the  whole  "^aL 
ned  by  them  at  the  8um  of  two  thousand  dollars.  There 
was  no  evidence  to  show  that  any  of  this  property,  last 
mentioned,  was  attached  to  or  fastened  to  the  premises  or 
realty. 

On  the  30th  of  October,  1856,  F.  M.  Pickerell,  one  of  the 
plaintiffs,  being  indebted  to  the  defendant  in  the  snm  of 
twenty-five  hundred  dollars,  by  an  instrument  of  writing  of 
that  date,  and  to  secure  the  payment  of  said  sum,  did  '^sell 
and  convey  to  said  William  C.  Carson,  the  following  des- 
cribed premises,  to-wit :  all  the  fixtures  and  appurtenances 
contained  in  the  daguerrean  rooms,"  in  the  building  on 
Main  street,  Dubuque,  belonging  to  Frank  M.  Pickerell." 
There  was  no  schedule  of  the  property,  or  inventory  of  any 
kind,  attached  to  said  instrument  of  writing. 

On  the  12th  of  January,  1857,  F.  M.  Pickerell  sold  and 
conveyed,  by  bill  of  sale,  to  his  co-plaintiff,  O.  F.  Pickerell, 
for  the  alleged  consideration  of  two  thousand  dollars,  ^^  all 
the  daguerreotype  material,  stock,  cameras,  picture  frames, 
paintings,  furniture,  one  piano  forte,  carpet  on  floor,  im- 
provements, and  looking-glass,  together  with  the  lease  on 
the  gallery,  and  all  and  singular,  every  article  in  any  wise 
appertaining  to  the  business  contained  in  the  National  Da- 
guerreotype GWlery,  in  Dubuque,  Iowa." 

The  property  remained  in  the  possession  of  the  plaintiflb 
until  January  31st,  1857,  when  it  was  taken  from  them  by 
the  defendant ;  whereupon  the  plaintiffs  brought  this  action 
of  replevin,  to  recover  possession  of  the  same.  The  defend- 
ant claimed  the  title  and  possession  under  the  mortgage 
from  F.  M.  Pickerell  to  himself,  above  recited. 

The  court  charged  the  jury,  that  ^'  the  words  (fixtures  and 
appurtenances),  used  in  the  conveyance  by  F.  M.  Pickerell, 
to  defendant,  included  the  appurtenances  contained  in  a  da- 
guerrean  room,  and  such  as  were  contained  in  the  particular 
rooms  described  in  the  petition ;  that  they  included  such 
things  as  pertained  or  belonged  to  the  room  described,  and 
such  things  as  were  used  by  F.  M.  Pickerell  in  that  room, 
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in  carrying  on  the  daguerrean  basiness,  and  which  remained 
there  permanently;  that  they  included  farnitnre  perma- 
nently used  in  that  particular  business ;  that  the  word  '^fix- 
tures''  was  not  synonymous  with  "  appurtenances ;"  that 
fixture  meant  something  fixed  to  the  realty ;"  and  that  the 
jury  might  consider  the  word  appurtenances  as  including 
all  pictures  hanging  on  the  wall,  together  with  the  stove  and 
carpet,  they  being  attached  to  the  room,  and  the  maps  upon 
the  wall,  with  the  apparatus  and  furniture  necessary  for  a  da- 
guerrean room,  the  machines  and  stock,  oils  and  mercury, 
and  all  things  used  in  carrying  on  the  business."  To  this 
portion  of  the  charge  of  the  court,  the  plaintiffs  excepted. 
The  plaintiffs  asked  the  court  to  instruct  the  jury,  that 
"  loose,  moveable  articles  of  personal  property,  will  not  be 
regarded  as  fixtures,  or  appurtenances.''  The  court  refused 
to  give  the  instruction  as  asked  by  plaindfts,  but  after  stri- 
king out  therefrom  the  word  "  appurtenances,''  gave  the  re- 
mainder of  the  instruction.  The  plaintiff  also  asked  tlie 
court  to  instruct  the  jury,  that,  "if,  by  the  terms  ^fixtures  and 
appurtenances,'  the  title  to  such  property  as  that  mentioned 
in  the  petition,  does  not  pass,  the  jury  must  find  for  the  plain- 
tiff." This  instruction  the  court  refused  to  give.  There  was  a 
verdict  for  the  defendant,  in  the  sum  of  nineteen  hundred 
and  eighty  six  dollars,  for  which  judgment  was  rendered. 
The  plaintiffs  appeal. 

WilUe^  Friend  <&  JermingSj  for  the  appellants. 

The  question  for  the  court  is,  whether  the  mortgagee,  (the 
defendant),  is  entitled  to  the  articles  of  personal  property, 
seized  by  him  under  pretence  that  they  were  covered  by  his 
mortgage,  which  property  is  fully  set  out  in  a  schedule  at- 
tached to  the  petition.  Or,  in  other  words,  whether  by  the 
terms,  "  fixtures  and  appurtenances,"  the  loose,  moveable 
articles,  named  in  said  schedule  pass  to  the  mortgagee. 

The  terms,  "  fixtures  and  appurtenances,"  are  technical,  * 
and  are  to  be  construed  accordingly.  Code  of  Iowa,  section 
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26.  It  cannot  be  gathered,  from  the  agreement  contained 
in  the  mortgage,  that  it  was  the  intention  of  the  mortgagee 
to  take  a  pledge  of  personal  property ;  nor  is  there,  in  feet, 
in  the  agreement  anything  to  vary  the  general  rule  of  law, 
as  applying  to  Mxtnres  and  appurtenances.  It  is  the  "  fix- 
tures and  appurtenances  contained  in  the  daguerrean 
rooms.*'  But  the  language  is  that  of  a  grant — "  hereby  sell 
and  convey,"  say  the  grantors.  Nor  is  there  any  evidence, 
or  otherwise,  outside  of  the  agreement,  to  show  that  any 
thing  was  included  or  meant,  but  what  may  and  does  pass 
under  the  technical  designation  of  fixtures  and  appurte- 
nances. 

We  are  brought,  then,  to  the  legal  meaning  of  fixtures 
and  appurtenances.  "  The  term  fixtures  is  always  applied 
to  articles  of  a  personal  nature,  which  have  been  affixed  to 
land."  Amos  &  Ferard  on  Fixtures,  1.  "  It  is  not  enough 
that  it  has  been  laid  upon  tiie  land,  and  brought  into  con- 
tact with  it ;  the  definition  requires  something  more  than 
mere  juxtaposition."  lb.,  2.  "  The  annexation  must  be 
actual,  or  constructive  ;  by  actual,  is  understood  every  mode 
by  which  a  chattel  may  be  joined  or  united  to  the  freehold. 
The  article  must  not,  however,  be  laid  upon  the  ground ; 
it  must  be  fastened,  fixed,  or  set  into  the  land,"  &c.  Under 
constructive  annexation,  is  ranked,  deeds,  and  other  chat- 
tels, relating  to  the  title  to  the  inheritance ;"  but  loose 
moveable  machinery,  not  attached  nor  affixed,  whidi  is  used 
in  prosecuting  any  business,  to  which  the  freehold  is  adapt- 
ed, is  not  considered  as  an  appurtenance."  1  Bouvier's  Law 
Dictionary,  529.  The  general  rule  is,  that  fixtures  once  an- 
nexed to  the  freehold,  become  a  part  of  the  realty ;  but 
there  is  an  exception — "  where  it  has  been  annexed  for  the 
purpose  of  carrying  on  a  trade."  lb.,  529.  Wherever  the 
general  rule,  as  to  fixtures,  has  not  been  changed  by  stat- 
ute, as  has  been  the  case  in  Pennsylvania,  and  perhaps  else- 
where, it  will  be  found  that  the  rulings  follow  the  definitions 
above  given.  Walker  v.  Sherman^  20  Wendell,  636; 
leaf  V.    Hewetty    1   Ohio    State,    511;    Gaok  v.    TTAi- 
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ting^  16  Illinois,  480.  And  "as  to  mortgages,  there 
seems  to  be  no  good  reason  for  saying  that  they  can  be  said 
to  pass  any  different  right,  in  respect  to  fixtures,  than  a  con- 
veyance." Hitchman  v.  Walton^  4  M.  &  W.,  409  ;  Lang- 
staff  V.  Meagoe^  2  B.  &  Adol.,  167 ;  Trapps  v.  Harter^  3 
Tynoh.,  603. 

Some  modification  has  been  ruled  in  reference  to  trade 
and  ornamental  fixtures ;  but  this  modification  is  altogether 
favorable  to  the  position  taken  for  plaintiffs  jn  the  case  at 
bar.  Fixtures  put  up  for  purposes  of  trade  and  ornament, 
though  actually  affixed  to  the  freehold,  are  now  generally 
held  not  to  pass  to  the  mortgagee.  Winslow  v.  Merchanfs 
Ins.  Co.^  4  Metcalf,  306 ;  Amos  &  Ferard  on  Fixtures,  sec. 
4,  commencing  on  71. 

But  the  definition  of  appurtenances,  by  the  court  below, 
is  more  glaringly  erroneous.  It  is,  in  effect,  that  a  thing 
corporeal  can  be  appurtenant  to  a  thing  corporeal.  This, 
we  apprehend,  upsets  the  whole  doctrine  of  appurtenances, 
from  the  days  of  Lord  Coke  to  the  present.  "  A  thing  cor- 
poreal cannot  be  appurtenant  to  a  thing  corporeal,  nor  a 
thing  incorporeal  to  a  thing  incorporeal.  Coke  Lit,  12  lb.; 
Harris  et  al.  v.  Elliott^  10  Pet.,  53  ;  Leonard  v.  White^  7 
Mass.,  6,  7,  &  8  ;  Jackson  v.  Hathaway^  15  Johns.,  454. 

The  district  court  held  an  appurtenance  to  be  something 
of  less  dignity  and  importance  than  a  fixture,  and  even 
went  so  far  as  to  point  out  the  particular  articles,  that  under 
^his  designation,  would  pass  to  the  mortgagee.  Not  only 
was  the  definition  given  by  the  court,  completely  at  fault, 
but  it  was  error  to  take  from  the  jury,  the  application  of 
this  definition  to  the  facts  in  the  case,  and  state  the  precise 
articles  that  would  come  within  it. 

Stockton,  J. — As  to  the  first  instruction  asked  by  plain- 
tiffs, and  refused  to  be  given  by  the  court,  we  think  it  in- 
volved the  whole  question  in  dispute  between  the  parties. 
The  controversy  between  them  was,  whether  the  word  "ap- 
purtenances "  embraced  the  loose,  moveable  articles  of  per- 
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Bonal  property  in  the  dagnerrean  rooms  of  the  plaintiffs. 
So  far  as  such  articles  of  personal  property  were  to  be  con- 
sidered as  appurtenances  to  the  daguerrean  rooms,  and  to 
the  business  carried  on  therein  by  the  plaintiffs,  we  think 
they  were  to  be  considered  as  embraced  by  the  words  "  ap- 
purtenances ;"  and  the  court,  therefore,  rightly  refused  to 
instruct  the  jury  as  asked. 

The  second  instruction  asked,  had  before  been  given  by 
the  court,  in  its  charge  to  the  jury,  wherein  they  were  told, 
that  "  if  the  properjty  replevied  was  legally  included  in  the 
mortgage  to  defendant,  under  the  terms  '^  fixtures  and  ap- 
purtenances," the  action  could  not  be  maintained. 

So  far  as  there  was  any  uncertainty  as  to  the  property 
conveyed,  dependent  upon  the  meaning  of  the  words  used, 
the  proper  construction  of  the  instrument  of  writing  was  to 
be  determined  by  the  court. 

The  words,  ^^  fixtures  and  appurtenances,"  have  acquired 
a  peculiar  and  appropriate  meaning,  and  were  to  be  con- 
strued according  to  such  meaning,  having  due  reference  to 
the  context,  and  to  the  connection  in  which  the  words  are 
used. 

The  evidence,  in  this  instance,  abundantly  shows  that 
there  were  "  fixtures"  contained  in  the  rooms  of  the  plain- 
tiffs. That  all  the  right  and  interest  of  the  grantor,  F.  M. 
Pickerell,  in  and  to  the  sky-light,  balcony,  partition,  and  all 
other  property,  confessedly  embraced  by  the  term  *  fixtures,' 
passed  to  the  defendant,  there  is  no  controversy.  These  are 
not,  however,  the  subject  of  the  present  action.  Under  the 
term,  "appurtenances,"  the  defendant  claims,  also,  the 
property  included  in  the  bill  of  sale  from  F.  M.  to  O.  F. 
Pickerell;  and  the  court  charged  the  jury,  that  they  might 
consider  the  defendant  as  entitled  to  hold,  under  the  term 
"  appurtenances,"  all  such  property  as  pertained  or  belonged 
to  the  ro(>m,  or  as  remained  there  permanently,  and  was 
used  in  carrying  on  the  daguerrean  business ;  and  that  they 
might  include  in  the  same,  all  maps  and  pictures  hanging 
on  the  wall,  or  affixed  thereto,  the  stove  and  carpet,  and  all 
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apparatus  and  fnrniture  necessary  for  a  dagaerrean  room, 
with  the  machines  and  stock  in  the  room,  and  all  things 
used  in  carrying  on  the  bnsiness. 

Fixtures  are  personal  chattels  annjexed  to  the  freehold, 
and  which  may  be  severed  and  removed  by  the  party  who 
has  annexed  them,  against  the  will  of  the  owner  of  the  free- 
hold. Loose,  moveable  machinery,  or  chattels,  not  attached 
or  aflSxed  to  the  freehold,  and  used  in  the  prosecution  of 
any  business  to  which  the  freehold  is  adapted,  cannot  be 
considered  as  a  part  of  the  real  estate,  nor  as  appurtenant 
to  it.  12  N.  H.,  205.  Appurtenances  signifies  something 
belonging  to  another  thing  as  principal,  and  which  passes  as 
incident  to  the  principal  thing.  10  Peters,  25.  It  seems  to 
us,  not  to  have  been  the  intention  of  the  grantor  to  convey 
to  the  defendant,  the  room  itself,  of  which  he  held  a  lease ; 
but  only  to  convey  the  fixtures  and  appurtenances  therein, 
and  belonging  to  it,  as  a  daguerrean  room. 

Judgment  afiirmed. 


BuEL  V.  Lake. 


The  refusal  of  the  conrt  to  strike  from  an  answer  in  chancery,  the  affida- 
Tit  of  respondent,  or  to  strike  from  snch  an  answer  redundant  matter^ 
is  not  a  subject  upon  which  to  assig  n  error. 

Appeal  from  ihe  Clinton  District  Court. 

Moin)AT,  June  13. 

A  BILL  to  enjoin  proceedings  in  an  action  of  right,  and  to 
quiet  the  title  to  the  real  estate.  Decree  for  the  complain- 
ant, and  respondent  appeals.  The  questions  decided  suffi- 
ciently appear  in  the  opinion  of  the  court. 
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Jame8  Grants  for  the  appellant. 

"Woodward,  J. — The  iiret  two  errors  assigned,  can  be 
disposed  of  before  approaching  the  principal  question. 

The  first  is,  that  the  court  erred  in  refusing  to  strike  out 
the  aflBdavit  of  the  respondent  to  his  answer,  which  was 
moved,  for  the  reason  that  the  affiant  averred  the  truth  of 
the  whole  matter  according  to  his  belief  only,  and  not  ab- 
solutely, and  did  not  distinguish  between  that  which  he 
stated  upon  his  own  knowledge,  and  that  upon  information 
and  belief,  for  which  cause  the  affidavit  was  not  sufficient, 
either  upon  the  rules  of  equity,  or  under  the  forty-second 
rule  of  the  court.  The  motion  was  also  placed  upon  the 
further  ground,  that  the  petitioner  had  waived  an  answer 
rnder  oath. 

As  desirable  as  it  may  be,  to  have  a  determination  of  the 
questions  arising  under  those  provisions  of  chapter  104  of 
the  Code,  which  relate  to  calling  for  an  oath  to  the  plead- 
ings, we  should  not  be  justified  in  extending  this  opinion 
by  the  consideration  of  that  question,  since  it  is  clear  that 
the  affidavit  is  insufficient  upon  the  other  two  grounds.  Be- 
sides this,  it  is  not  a  subject  for  the  assignment  of  error,  as 
the  matter  arises  in  a  suit  in  equity,  and  is  to  be  disposed  of 
in  a  different  manner.  The  effect  would  be  substantially 
the  same,  saving  that  though  the  action  of  the  court  below 
should  be  held  erroneous,  it  would  not  necessarily  cause  a 
reversal  of  the  decree.  We  are  constrained  to  regard  the  an- 
swer as  one  not  verified  by  affidavit.  The  counsel  concedes 
this  view,  and  says  it  was  so  treated  by  the  court  below. 

The  second  error  alleged,  is  in  the  refusal  to  strike  from 
the  answer  certain  matter  as  redundant.  This,  too,  is  not  a 
subject  upon  which  to  assign  error.  It  was  within  the  dis- 
caetion  of  the  court,  and  though  tlie  decision  may  have 
been  erroneous,  it  does  not  possess  sufficient  materiality  to 
merit  discussion. 
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Section  330  of  the  Code,  does  not  include  the  bond  of  the  school  fnnd 
commissioner,  required  by  section  1090  of  the  Code;  and  it  is  not  ne- 
cessary that  the  bond  of  that  officer  should  be  approved  bj  the  county 
judge. 

Chapter  68  of  the  Code  was  intended  to  furnish  all  the  rules  upon  the 
subject  of  "qualification  for  office"  by  the  fund  commissioner. 

In  an  action  on  a  school  fund  commissioner's  bond,  it  is  not  necessaiy,  in 
order  to  make  it  a  yalid  statutory  bond,  to  ayer  and  prove  in  the  first  in- 
stance, that  the  sureties  were  approved  by  the  clerk  and  sheriff  of  the 
county. 

Where  the  signatures  to  a  school  fund  commissioner's  bond,  are  undenied, 
or  if  denied  under  oath,  are  proved,  and  it  is  shown  to  have  been  made 
and  signed  by  the  officer  and  his  sureties,  as  a  part  of  his  qualification 
for  office ;  that  the  officer  took  the  necessary  oath,  had  the  same  in- 
dorsed on  the  bond,  and  both  filed  in  the  office  of  the  proper  clerk ;  that 
thereupon  he  entered  upon  the  duties  of  the  office;  and  when  the 
bond  is  found  in  the  possession  of  the  state,  and  put  in  suit  by  her, 
these  things  ttre  prima  'facie  evidence  that  the  bond  was  fully  executed 
and  accepted,  and  until  satisfactorily  rebutted,  entirely  sufficient. 

Appeal  from  the    Tama  District   Court. 
Monday,  June  13. 

The  petition  in  this  case  alleges,  that  on  the  7th  day  of 
April,  1856,  the  defendant,  Fredericks,  was  duly  elected 
sdiool  fund  commissioner,  for  the  connty  of  Tama,  for  the 
term  of  two  years;  and  that  on  the  21st  of  said  April,  ho, 
with  the  other  defendants,  his  sureties,  made  their  writ- 
ing obligatory,  conditioned  for  the  faithful  discharge  of  the 
duties  devolving  upon  said  Fredericks  as  said  fund  commis- 
sioner. The  condition  of  the  bond  is  specifically  set  out 
It  is  there  stated  that  this  bond  was  presented  to  the  derk 
of  the  district  court  of  said  county  to  be  filed,  and  was  by  him 
filed  in  his  office ;  that  thereupon,  said  Fredericks  entered  up- 
on the  dischargeof  the  duties  of  said  office,  "and  from  that  time 
acted  as,  and  in  tact  was,  the  school  fund  commissioner  of  said 
Vol.  VIIL— 70 
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county ;"  that  he  was  duly  qualitied  and  sworn ;  and  that  dur- 
ing the  time  he  was  thus  acting,  he  had  received  large  sums 
of  money,  by  virtue  of  his  office,  which  he  had  failed  and  re- 
ftised  to  pay  over,  &c.  A  copy  of  said  writing  obligatory 
is  attached  to  the  petition,  in  the  form,  and  containing  the 
conditions  required  by  law — has  the  oath  of  office  of  said 
Fredericks  indorsed  on  the  same — is  marked,  "  filed  in  my 
office,  April  21st,  1856,  David  Applegate,  clerk  D.  0.,"  but 
contains  no  indorsement  of  approval. 

To  this  petition  there  was  a  demurrer,  for  the  reason  that 
it  does  not  show  that  the  bond  was  ever  accepted  or  approv- 
ed by  the  proper  authorities,  as  required  by  law.  This  de- 
murrer was  sustained,  and  the  plaintiff  refusing  to  plead 
over,  the  defendants  recovered  their  costs.  Plaintiff  ap- 
peals. 

/.  JU,  Preston^  for  the  appellant. 

Smyih^  Young  <fe  Smyth^  for  the  appellees. 

"Wbight,  C.  J. — The  official  bond  of  the  school  fund  com- 
missioner, is  required  to  be  deposited  with  the  clerk  of  the 
district  court,  and  the  sureties  are  to  be  approved  by  such 
clerk,  and  the  sheriff  of  the  county.  Code,  section  1090. 
Section  330  provides,  that  the  bonds  of  county  officers  shall 
be  approved  by  the  county  judge,  which  approval  shall  be 
indorsed  upon  the  bond,  and  signed  by  the  approving  offi- 
cer. Section  337  recites,  '^  that  no  official  bond  shall  be 
void,  for  want  of  compliance  with  the  statute,  but  it  shall 
be  valid  in  law  for  the  matter  therein  contained.'' 

The  rule  is  believed  to  be  uniform,  that  the  bond  of  a 
public  officer,  and  his  sureties,  though  not  good  as  a  statuto- 
ry undertaking,  may  be  good  as  a  voluntary  obligation,  and 
that  an  action  at  common  law  may  be  maintained  thereon. 
To  this  effect  are  the  following,  among  other  anthorities : 
Ooodman  v.  Garrdlj  2  Humph.,  499 ;  Oathwrigkt  v.  CaUa- 
way  Co.j  10  Missouri,  663 ;   Stephem  v.  Chmcf(n^  3  Kel- 


Digitized  by  VjOOQ IC 


SUPREME  COURT  OASES— 1869.  BUS 

The  State  of  Iowa,  for  the  use  of,  kc.  y.  Fredericks  et  al.  -^ 

ley,  499 ;  TAs  State  v.  Me  Alpine,  4  Iredell,  140 ;  The  State 
V.  Perkim,  10  Iredell,  388 ;  Moore  v.  The  State,  9  Missouri, 
884;  Marahaa  v.  The  State,  8  Blackf.,  162. 

It  is  trae,  that  in  suing  upon  such  a  bond,  the  state  or 
county  might  be  confined  to  the  remedy  given  at  common 
law,  and  could  not  claim  any  benefit  given  by  the  statute, 
in  case  of  a  breach  of  a  statutory  bond ;  but  it  would  nev- 
ertheless be  valid  as  a  common  law  deed,  or  underta- 
king. The  tendency  of  the  legislation  and  the  decisions 
.  of  the  courts  of  the  different  states,  is  to  hold  the  obli- 
gors upon  official  bonds,  liable  as  upon  statutory  under- > 
takings,  and  to  disregard  objections  purely  technical  in  their 
character.  These  bonds  are  given  for  the  security  of  the 
public,  against  the  frauds  and  peculations  of  persons  in  of- 
ficial positions — the  statutes  requiring  them,  frequently 
give  a  summary  process  for  their  enforcement,  and  heavy 
damages  in  the  way  of  interest  on  any  money  improperly 
withheld — and  only  upon  the  most  cogent  and  satisfactory 
grounds,  should  they  be  held  invalid.  In  consonance  with 
this  thought,  are  the  cases  above  cited,  as  well  as  others.  Thus, 
in  9  B.  JMLonr.,  128,  it  is  held,  that  while  in  declaring  on  an 
official  bond,  it  should  appear  that  it  was  taken  by  the  prop- 
er authority,  yet  this  will  be  presumed,  unless  the  opposite 
be  all^^  by  plea.  And  in  9  Mis.,  884,  that  the  official 
bond  of  a  collector,  is  valid  against  him  and  his  sureties, 
though  not  approved  by  the  court,  as  required  by  law.  And. 
still  again,  in  10  Iredell,  888,  where  the  chairman  of  the 
the  board  of  common  schools,  was  not  appointed  on  the 
proper  day,  and  the  county  court  did  not  i*equire  from 
him  an  ofiBcial  bond,  but  a  bond  was  nevertheless  given, 
with  sureties  for  the  discharge  of  his  •  duties,  it  was  held, 
that  he  and  his  sureties  were  liable  on  the  bond,  for  a 
breach  of  his  official  duties.  The  section  of  the  Code, 
(887),  "that  no  official  bond  shall  be  void,  for  want  of  com- 
pliance with  the  statute,"  also  indicate  quite  conclusively 
the  tendency  of  the  legislative  mind,  upon  this  subject  in 
in  this  state.    And  in  the  same  direction,  is  section  2506, 
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which  gives  a  general  role  on  the  subject  of  security,  where 
no  particular  mode  is  prescribed,  and  directs  to  whom  such 
security  shall  be  given,  or  such  bonds  be  made,  and  then 
provides  "  that  mere  mistake  in  any  of  these  respects,  will 
not  vitiate  the  security/' 

In  view  of  these  cases,  and  this  legislation,  let  us  look  at 
the  case  before  us.  The  petition  shows  that  Fredericks  was 
duly  elected  school  fund  commissioner  of  Tama  county ; 
that  after  tliis  election,  he  made  his  official  bond,  signed  by 
himself  and  the  other  defendants ;  that  this  was  condition- 
ed in  all  respects  as  required  by  law;  that  it  was  presented 
to  the  clerk  of  the  district  court,  to  be  filed,  and  was  filed 
by  him  in  his  office ;  that  said  Fredericks  took  the  oal;h  of 
office  required  by  law,  which  was  duly  indorsed  upon  this 
bond ;  that  thereupon  he  entered  upon  the  discharge  of  the 
duties  of  said  office,  ^^  and  from  that  time  acted,  and  in  fact 
was,  the  school  fund  commissioner  of  said  county ;"  and 
that  he,  as  such,  received  large  sums  of  money  which  he  had 
failed  and  refused  to  pay  over  to  his  successor.  It  is  not 
averred,  however,  that  the  suretien  were  approved  by  th^ 
clerk  and  sheriff,  nor  that  the  bond  was  approved  by  the 
county  judge. 

Now,  in  the  first  place,  is  it  necessary  that  the  county 
judge  should  have  approved  the  bond.  Our  opinion  is,  that 
section  830,  does  not  include  the  bond  of  the  fund  commis- 
sioner, required  by  section  1090. 

JFirst.  The  bonds  of  all  county  officers,  except  those  of 
the  clerk  of  the  district  court  and  the  county  judge,  are,  by 
the  general  law,  to  be  filed  and  kept  in  the  county  judge's 
office,  (section  888).  By  section  1090.  however,  the  bond 
of  this  officer  is  to  be  deposited  with  the  clerk. 

In  the  second  place,  chapters  66  to  72,  inclusive,  of  the 
Code,  relating  to  the  subject  of  education,  are  but  a  compi- 
lation of  the  laws  upon  that  subject,  'passed  prior  to  that 
time,  and  published  with  the  Code,  by  virtue  of  a  joint  res- 
olution of  the  general  assembly,  approved  February  5, 
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1851.  Th»e  chapters  formed  no  part  of  the  general  sys- 
tem of  laws  as  reported  by  the  commissioners  appointed  to 
prepare  the  Code.  The  entire  law  npon  the  subject  of  ed- 
ucation— schools,  school  lands,  and  funds — remained  nn. 
changed.  And  while  chapter  29  partdcularlj  points  out 
the  manner  of  giving  bonds  bj  all  other  ojfficers,  both  state 
and  county— directs  their  respective  penalties — ^the  number 
of  sureties  necessary — and  the  form  of  the  oath — ^the  office 
of  fund  commissioner  is  nowhere  mentioned.  And  so  it  is  in 
chapter  24,  which  provides  for  ^elections;,  officers  and  their 
terms."  Chapter  68,  (sections  1089  to  1107,  inclusive),  pro- 
vides for  the  election  of  this  officer — ^forhis  giving  bond — 
its  approval — ^his  oath  of  office — and  his  general  duties. 
This  chapter  is  a  part  of  the  school  law,  and  was  intended 
to  furnish  all  the  rules  upon  the  subject  of  qualification  for 
office  by  the  school  fund  commissioner. 

Finally,  no  necessity  is  perceived  in  requiring  that  the 
county  judge  should  approve  the  bond,  and  that  the^Ieik 
and  sheriff  should  approve  the  sureties.  The  cotdition  of 
the  bond  is  clearly  pointed  out  by  law.  The  county  judge, 
therefore,  has  nothing  to  do  in  fixing  its  terms.  And  the 
same  is  true  as  to  the  penalty.  When  the  sureties  are  ap- 
proved, what  then  remains  to  be  done  by  the  county  judge } 
We  can  conceive  of  nothing. 

The  sureties,  then,  are  to  be  approved  by  the  clerk  and 
sheriff,  and  this  is  all  that  is  required.  To  make  it  a  valid 
statutory  bond,  is  it  necessary  to  aver  and  prove,  in  the  first 
instance,  that  they  were  thus  approved.  We  think  not. 
Where  the  signatures  to  the  bond  are  undenied,  or  if  denied 
under  oath,  are  proved,  and  where  it  is  shown  to  have  been 
made  and  signed  by  the  officer  and  his  sureties,  as  a  part  of 
the  ^  qualification  for  office,"  as  it  is  styled  in  the  Code — 
where  the  officer  took  the  necessary  oath,  had  the  same  in- 
dorsed on  the  bond,  and  both  filed  in  tlie  office  of  the  proper 
clerk — where  it  is  shown  that  thereupon  he  entered  upon 
the  duties  of  said  office,  and  continued  to  fill  the  same — and 
when  the  bond  is  found  in  the  possession  of  the  state,  and 
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pat  in  suit  by  her,  we  think  these  things  are,  at  lesistjjnima 
facie  evidence  that  it  was  follj  ezecnted  and  accepted,  and 
until  satislkctorilj  n^bntted,  entirely  sdfficient.  If  the  bond 
never  was,  in  fact,  received  or  accepted,  then,  of  course,  the 
question  would  be  very  different.  The  presumption  is,  how- 
ever, where  it  is  prodaced  from  the  proper  depodtoiy,  that 
it  vnis  properly  appiroved  and  accepted.  We  are,  at  least, 
not  inclined,  except;  in  a  case  clearly  requiring  it,  to  hold 
that  such  an  objection  can  be  made  by  the  obligors  on  the 
bond.  Relying  upon  the  snflSciency  and  validity  of  the 
bond,  the  officer  has  been  permitted  to  take  npQU  himself 
the  duties  of  the  office,  and  enjoy  its  emoluments.  Prima 
facie^  at  least,  this  undertaking  was  delivered  by  all  the 
obligors,  and  received  by  the  officers  acting  for  the  state  and 
the  school  fund,  as  the  proper  official  bond  of  the  commis- 
sioner; and  it  does  not  lie  in  the  mouth  of  those  executing  it, 
to  say^  that  unless  it  was  formsdly  accepted  and  approved,  it 
is  invalid.  If  the  officer  has,  as  charged,  received  a  portion 
of  Ihe  school  money,  which  he  refuses  and  neglects,  con- 
trary to  his  undertaking  and  solenm  oath,  to  pay  over,  the 
spirit,  as  well  as  the  letter  and  policy  of  the  law,  dictates 
that  he  and  his  sureties  shall  be  liable  for  it,  upon  a  bond 
given  even  under  tlie  circumstances  here  disclosed,  rather 
than  that  he  and  they  shall  avoid  liability,  by  interposing 
a  defence  that  has  neither  good  law  or  morality  to  sustain  it. 
We  are  referred  by  counsel  for  appellees,  to  the  case  of 
The  TJ.  8.  Bank  v.  Dardridge  6  Pet,  440.  An  examination 
of  the  case,  satisfies  us  that  it  sustains  the  positions  taken 
above.  The  case  of  Ca^r  v.  8taU^  4  Iowa,  389,  is  so  en- 
tirely unlike  this,  in  all  its  material  &cts,  that  we  need  not 
comment  upon  it 

Judgment  reversed. 
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ACCOUNT. 

1.  A  porty  is  not  called  upon  to  dispate  an  aceonat.  on  erary  occasion 
on  wbioh  il  may  be  preBooted ;  and  when  eTidenoe  of  any  aet  or  declara- 
tion of  a  party  is  given,  as  tending  to  prove  the  account,  care  should  be 
exercised  in  determining  whether  the  circumstances  required  the  defend- 
ant to  dispute  the  account,  so  as  to  cause  his  omission  to  do  so  to  have  - 
weight  against  him.     Churchill  et  al.  t.  FuUiam^  45. 

2.  Where  in  an  action  on  an  account  the  court  instructed  the  jury 
aa  follows :  **  That  any  act  or  declaration  of  the  defendant,  as  a  pay- 
ment made,  or  claimed  to  have  been  made,  without  disputing,  at  the  time, 
the  correctness  of  the  account,  is  a  circumstance  which  may  be  consid- 
ered by  the  Jury,  as  proof  of,  or  tending  to  prove,  the  correctness  of  the 
account  ;'*  Held,  That  the  instruction  was  too  broad  and  unqualified.   lb, 

8.  Where  the  lease  of  a  building  provided,  that  if  the  lessee  would 
put  up  a  summer  kitchen,  adjoining  the  rooms  leased,  on  the  south,  the 
lessor  would  pay  him  the  cost  of  it,  at  cash  rates,  at  the  expiration  of  the 
lease ;  and  where  the  lessee  built  the  kitchen,  and  on  the  day  it  was  com- 
pleted, assigned  the  demand  for  the  payment  of  it  on  the  lease,  as  follows : 
**For  value  received,  I  hereby  assign  to  F.  Z.,  all  my  rights  and  benefits 
of  the  last  clause  of  the  .within  lease,  and  empower  him  to  collect  the 
cost  of  the  said  kitchen,  and  apply  the  same  for  his  own  benefit;'*  Heldj 
1.  That  the  fact  that  the  agreement  to  pay  for  the  kitchen  was  in  writing, 
did  not  constitute  it  such  an  agreement  as  is  intended  by  section  949  of 
the  Code ;  2.  That  the  claim  assigned  was  only  an  open  account,  coning 
under  section  951  of  the  Code,  which  permitt-ed  the  assignee  to  bring 
suit  on  the  claim,  in  his  own  name,  aod  gave  the  debtor  the  right  to  avail 
himself  of  any  defense  or  set-off,  legal  or  equitable,  against  the  assignee 
which  he  had  against  the  assignor,  before  the  commencement  of  the  suit. 
Zugg  V.  Turner^  223. 

4.  In  an  action  on  an  open  account,  in  the  name  of  an  assignee,  where 
the  assignment  is  bona  fide,  and  without  recourse,  and  where  no  set-offer 
cross  d^m  against  the  assignor  is  pleaded,  the  asaignor  is  a  competent 
witness  to  prove  the  account.    Piatt  ^  Co,  v.  ffedpe,  886. 

6.  An  assignor  of  an  open  account,  in  an  action  by  the  assignee,  is  a 
competent  witness  for  the  plaintiff,  to  prove  the  items  of  the  account, 
where  the  assignment  is  bona  fide,  and  the  defendant  deniee  the  account, 
and  pleads  payment.    Piatt  j*  Co.  v.  ffee^e,  892. 

ACTION. 

1.  The  term  **  civil  actions,'*  in  section  2098  of  the  Code,  includes  ev« 
erything  except  those  cases  which  come  under  the  criminal  jurisdiction 
of  the  courts.     TofHUnson  t.  Hammond  et  aL,  40. 

Vol.  VIII.— 71 


Digitized  by  VjOOQ IC 


562  INDEX. 

2.  Parties  cannot  mak«  an  agreement,  before  action,  in  relation  to  the 
assignment  of  a  written  contract,  thHt  shall  have  the  effect  of  placing  up- 
on the  record,  a  plaintiff  who  has  no  real  interest  in  the  prosecution  of 
the  action.    Allen  t.  Newberry ^  65. 

ADMINISTRATOR. 

1.  A  contract  of  an  administrator  relating  to  the  estate  of  the  dece- 
dent, such  as  he  had  authroitj  to  make,  will  enure  to  the  benefit  of  the 
heirs,  after  it  shall  be  ascertained  that  it  is  not  required  to  paj  the  credi- 
tors of  the  estate.     Stewart  et  al,  ▼.  Chadwick  et  al.j  463. 

2.  A  contract  concerning  an  interest  in  a  claim,  must  be  treated  as 
personalty,  and  pertains  to  the  administrator  of  the  estate;  and  the  right 
or  interest  will  descend  to  the  heirs  of  the  decedent.    lb, 

3.  The  omission  of  an  administrator  to  inventory  a  claim,  or  other  in- 
terest of  the  decedent,  will  not  operate  to  forfeit  the  right  of  the  heirs  to 
any  portion  of  the  estate;  nor  need  the  heirs  obtain  authority  from  the 
probate  court,  to  prosecute  for  the  recovery  of  an  interest  in  the  estate, 
which  they  may  regard  themselves  as  entitled  to.    Jb, 

4.  The  knowledge  of  the  interests  of  an  estate,  whicli  an  administrator 
obtains  in  the  discharge  of  his  duties,  is  competent  to  establish  the  fact 
that  there  was  such  a  claim,  or  such  a  demand,  belonging  to  or  set  up  by 
the  estate,  though  it  may  not  be  sufficient  to  fix  its  original  truth  or  validi- 
ty, and  is  not  hearsay  evidence.    Jb, 

ADMISSION. 

1.  An  infant  is  not  bound  by  admissions  made  in  his  or  her  behalf,  un- 
less such  admissions  are  for  the  benefit  of  the  infieint.  RaUton  v.  Lahee^  1 7. 

2.  Where  there  is  an  infant  defendant,  and  it  is  necessary,  id  order  to 
entititle  the  plaintiff  to  the  relief  he  prays,  that  certain  facts  should  be 
before  the  court,  such  facts,  although  they  might  be  the  subject  of  admis- 
sion on  the  part  of  adults,  must  be  proved  against  the  infant.  lb, 

2.  A  party  seeking  to  have  the  benefit  of  an  admission  or  declaration 
of  another,  must  take  the  whole  admission  or  declaration  together,  and 
will  not  be  allowed  to  select  what  makes  in  his  favor,  and  exclude  that 
which  makes  against  him.     Veithe  v.  Hagge^  163. 

4.  Where  in  action  on  a  negotiable  promissory  note,  the  defendant  an- 
swered, admitting  the  execution  of  the  note,  and  the  assignment  thereof, 
''  after  maturity  and  dishonor,"  and  pleading  a  set-off  against  the  payee  of 
the  note  ;  Held^  1.  That  the  admission  of  the  assignment  was  materially 
qualified ;  2.  That  the  defendant  had  not  so  admitted  the  plaintiff's  cause 
of  action,  as  to  allow  his  claim.     Ooodpaater  v.  Vorii  et  al,^  334. 

5.  In  an  action  on  an  attachment  bond,  where  the  attachment  was 
sued  out  under  the  act  of  January  24, 1853,  on  the  ground  that  the  debtor 
had  property  which  he  refused  to  give  either  in  payment  or  security  of  the 
debt,  the  admissions  of  the  creditor,  that  the  debtor  has  offered  to  secure 
the  debt,  if  proved,  are  conclusive  against  him,  unless  qualified  in  such  a 
way  as  to  destroy  their  force.    Drummond  v.  Stewartj  341. 

6.  Where  it  is  admitted  by  the  opposite  party,  that  the  witnesses,  if 
present,  would  swear  to  the  facts  stated  in  an  affidavit  for  a  continu- 
ance, on  the  ground  of  the  absence  of  such  witnesses,  the  affidavit  may 
be  read  to  the  jury,  for  the  purpose  of  proving  such  fibcts  only  as  the  afar- 
sent  witness  would  have  been  permitted  to  testify  to,  if  present  and  exam- 
ined on  the  trial ;  and  the  party  applying  for  such  continuance,  by  embodj- 
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ing  improper  and  irreleyant  matter  in  his  aflSdayit,  cannot  require  his  ad- 
versary, in  order  to  avoid  the  continuance,  to  admit  that  the  witness,  if 
present,  would  swear  to  such  improper  and  irrelevant  matter.  T^  State  v. 
Sater^  420. 

7.  The  party  making  the  admission,  in  order  to  avoid  the  continuance, 
will  be  understood  as  admitting  that  the  witness,  would  swear  to  such 
facts  only,  stated  in  the  affidavit,  as  are  material  and  proper  to  be  given 
in  evidence,    lb, 

AD  QUOD  DAMNUM. 

1.  Where  in  a  proceeding  in  equity,  to  restrain  the  respondents  from 
flowing  baclc  the  waters  of  the  iSodaway  river,  by  their  mill  dam,  upon 
the  land  and  mill  site  of  the  complainant,  on  the  ground  that  certain  pro- 
ceedings under  a  writ  of  ad  quod  damnum^  and  the  license  granted  to  the 
respondents  to  build  their  dam,  did  not  preclude  the  right  of  complainant 
to  damages  resulting  to  her  from  the  acts  of  respondents,  nor  her  right 
now  to  claim  an  injunction  against  them,  to  restrain  them  from  from  flow- 
ing baclc  the  water  of  the  river  upon  her  mill-site,  because  she  was  no 
party  to  said  proceedings,  it  appeared  that  one  of  the  complainants,  and 
the  husband  of  the  other,  was  made  a  party  to  the  proceedings  under  the 
writ  of  ad  quod  damnum^  and  had  due  notice  thereof;  that  upon  the  re- 
turn of  the  inquisition,  he  was  duly  summoned  to  show  cause  why  the 
said  license  should  not  be  granted ;  that  no  objection  being  made,  a  license 
was  granted  to  respondents  to  build  their  dam  eight  and  a  half  feet  high ; 
that  the  land  was  in  the  possession  of  the  husband  at  the  time  of  the  pro- 
ceedingsunder  the  writ  of  ad  qttod  damnunij  claiming  to  hold  it  by  right  of 
pre-emption ;  that  it  was  entered  with  his  money  and  the  title  taken  in  the 
name  of  the  wife,  without  her  knowledge,  during  the  progress  of  the  said 
proceedings;  and  that  it  remained  in  the  possession  of  the  husband, after 
its  purchase  in  the  name  of  the  wife ;  Heldj  That  the  complainants  were 
bound  by  the  proceedings  under  the  writ  of  €ui  quod  damnum^  and  the 
judgment  of  the  district  court  rendered  there6n,  granting  license  to  re- 
spondents to  erect  their  mill  dam.     Lummery  t.  Braddy,  33. 

2.  Where  a  license  is  granted  for  the  erection  of  a  mill  dam,  under  a 
writ  of  ad  quod  damnum^  the  proceedings  amount  to  a  condemnation  of  so 
much  of  the  land,  and  of  the  right  of  the  owner  thereto,  as  may  be  affect- 
ed by  the  flowing  back  of  the  water,  when  the  dam  is  raised  to  the  height 
prescribed.    Ih. 

3.  A  judgment  for  damages  caused  by  the  flowing  of  lands  by  a  mill 
dam,  which  were  not  foreseen  and  estimated  by  the  jury  of  inquest  under 
A  writ  of  ad  quoddamnum,  afford  no  ground  for  an  injunction  against  the 
owner  of  the  mill  dam,  nor  does  it  affect  his  rights  under  his  license.  Ih. 

AFFIDAVIT. 

1.  Where  in  a  suit  commenced  by  attachment,  the  petition  was  ad- 
dressed to  the  district  court  of  the  proper  county,  and  the  affidavit  for  the 
writ  attached  to  the  petition  was  signed  by  the  affiant,  and  certified  as 
follows :  <*  Subscribed  and  sworn  to  before  me,  this  26th  day  of  February, 
1868,  H.  B.  M ,  J.  P.;"  and  where  it  was  urged  that  it  did  not  appear 
trA«re  the  affidavit  was  made;  Held,  1.  That  the  presumption  was,  that 
the  justice  administered  the  oath  within  the  proper  county ;  2.  That  the 
failure  to  set  out  more  definitely,  the  county  and  state  where  the  oath  was 
administered,  was  an  omission  which  could  not  materially  prejudice  the 
appellant.    Snell  v.  Eckerson,  284. 

2.  The  word  **  property,''  in  the  act  entitled,  **Anact  to  amend  sec- 
tion 1818  of  the  Code  of  Iowa,"  approved  January  24,  1858,  includes  all 
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the  other  kinds  of  property  menuoned  therein;  and  when  the  Affiant,  in 
an  affidavit  for  a  writ  of  attachment,  has  made  oath  that  the  debtor  has 
property,  it  is  not  intended  to  compel  him  to  specify  in  what  the  property 
consists.     Bate*  t.  Robmsorif  318. 

8.  A  party,  asking  an  attachment,  is  not  required  to  specify  in  his 
affidavit  the  kind  of  property  owned  by  the  debtor,  and  to  stake  histratb 
and  his  attachment  upon  his  ability  to  prove  the  ownership  of  that  partic- 
ular species  of  property.    lb. 

4.  It  is  not  essential  that  the  affiant,  in  his  affidavit  for  a  writ  of  at- 
tachment, tfhould  sign  the  oath :  and  the  affiant  is  as  liable  to  the  penal- 
ties of  perjury  if  he  does  not  sign,  as  if  he  does.    lb, 

5.  Where  a  petition,  after  stating  the  cause  of  action,  alleged  the  facts 
necessary  to  authorize  the  issuance  of  an  attachment,  to  which  the  clerk 
of  the  district  court  annexed  his  jurat,  civer  his  signature,  certifying  that 
**  A.  8  ,  one  of  the  attorneys  for  the  plaintiff,  makes  oath  that  the  matters 
end  things  stated  in  the  above  petition,  are  true,  &c.;  Beld,  That  the  pe- 
tition was  sufficiently  subscribed  and  sworn  to.     Jb, 

A.  While  it  is  the  better  practice,  and  desirable  in  all  cases  where  the 
oath  is  made  by  one  not  a  party,  or  one  not  presumed  to  have  the  infor- 
mation, that  the  affiant  i\  an  affidavit  for  a  writ  of  attachment,  should 
state  his  means  of  knowledge ;  yet  such  a  statement  is  not  essential  in 
such  an  affidavit.     lb. 

7.  Under  the  act  entitled  **  An  act  to  amend  section  1848  of  the  Code 
of  Iowa,"  approved  January  24,  1853,  the  refusal  to  pay,  or  secare,  the 
debt  by  property,  is  the  essential  act ;  and  requires  no  further  intent,  or 
averment  of  Intent,  in  the  affidavit  for  the  writ  of  attachment  than  is  im- 
plied in  the  fact  and  averment  of  refusal.    lb. 

8.  Where  it  is  admitted  by  the  opposite  party,  that  the  witnesses,  if 
present,  would  swear  to  the  facts  stated  in  an  affidavit  for  a  continuance, 
on  the  ground  of  the  absence  of  such  witnesses,  the  affidavit  may  be  read 
to  the  jury,  for  the  purpose  of  proving  such  facts  only  as  the  absent  wit- 
nesses would  have  been  permitted  to  testify  to,  if  present  and  examined 
on  the  trial :  and  the  party  applying  fur  such  continuance,  by  embodying 
improper  and  irrelevant  matter  in  his  affidavit,  cannot  require  his  adver- 
sary, in  order  to  avoid  the  continuance,  to  admit  that  the  witnevs,  if  prea- 
ent,  would  swear  to  such  improper  and  irrelevant  matter.  J%€  State  ▼. 
Sater,  420. 

9.  Where  in  an  affidavit  for  a  continuance,  on  the  ground  of  the  ab- 
aence  of  witnesses,  the  affiant,  after  stating  the  facts  he  expected  to  prove 
by  the  absent  witnesses,  alleged  that  he  could  al^^o  prove  by  naid  witness- 
es, the  character  or  the  prosecuting  witness,  as  follows:  '*That  he  is  a 
man  of  notorious  bad  character  ;  that  he  is  esteemed  a  horse-thief;  that 
he  is  totally  unworthy  of  belief;  and  that  he  is  now,  or  has  recently  been, 
under  such  charge  inDaviscounty,"  and  the  prosecution  admitted  that  the 
witnesses,  if  present,  would  swear  to  the  facts  stated  in  the  affidavit ;  and 
where  on  the  trial,  the  defendant  offered  to  read  the  said  affidavit  to  the 
jury,  which  being  objected  to,  the  court  excluded  so  much  thereof  as  at- 
tacked the  character  of  tbe  prosecuting  witness ;  Heldf  That  the  court 
ruled  correctly.     lb, 

10.  On  a  motion  to  set  aside  a  verdict,  in  a  criminal  case,  on  the  ground 
that  one  of  the  jurors  had,  previously  to  the  trial,  expressed  an  opinion 
as  to  the  guilt  of  the  defendant,  tbe  affidavit  of  the  defendant  is  not  suffi- 
fient  to  show  that  tbe  juror  wan  examined  under  oath,  before  he  was  sworn 
a^  a  juror,  to  ascertain  whether  or  not  he  had  formed  or  expressed  such  an 
opinion.     The  StaU  v.  SheUedy.MI, 
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1.  A  person  who  acts  as  the  mere  agent  of  another  in  a  transaction, 
ought  not  to  be  made  a  party  to  a  suit,  unless  he  is  charged  with  fraud 
in  the  transaction.  He  hiis  no  interest  in  the  suit,  and  the  other  parties 
have  a  right  to  his  testimony.    Lyon  ▼.  Tem»^  79. 

2.  Bill  to  eigoin  the  collection  of  a  judgment  alleged  to  have  been 
paid.  The  attorney  who  obtained  the  judgment  for  the  plaintiff  was 
made  a  party  respondent.  Demurrer  to  the  bill  for  that  reason  ;  Held^ 
That  the  attorney  was  an  improper  party,    lb, 

8.  To  bind  a  principal,  by  the  representations  of  a  third  person,  the 
agencv  of  such  third  person  must  be  shown  otherwise  than  by  proof  of 
his  declarations.     Moffitt  v.  Crestler,  122. 

AMENDMENT. 

1.  An  action  for  the  value  of  a  horse,  sold  under  an  execution  issned 
by  the  defendant  as  justice  of  the  peace.  On  the  trial,  at  the  October 
term,  1866,  the  jury  returned  a  verdict  as  follows :  **  We,  the  jury,  find 
the  value  of  the  horse  to  be  $150  00."  Judgment  in  favor  of  the  plain- 
tiff was  rendered  for  that  sum,  with  costs.  An  appeal  to  the  supreme 
eourt  was  perfected  in  June,  1867.  In  September,  1857,  a  motion  was 
made  to  amend  the  record  of  the  cause,  based  upon  an  affidavit,  to  the 
effect  that  the  jury  returned  the  value  of  the  horse  by  consent  of  parties; 
that  the  parties  had  agreed  that  the  liability  of  the  defendant  to  puy  for 
the  same  should  be  left  to  the  court,  as  a  question  of  law  ;  and  that  the 
court,  after  tuW  argument,  had  found  the  defendant  liable,  and  rendered 
judgqient  accordingly.  The  motion  was  heard,  but  whether  the  defend- 
ant was  present,  does  not  appear,  and  amendment  ordered  as  asked  in 
the  motion;  Jleld^  That  the  amendment  made,  was  not  **the  correction  of 
an  evident  mistake/'  within  the  meaning  of  section  1580  of  the  Code. 
£no  V.  Hunt,  436. 

APPEAL. 

1.  Where  a  party  appeals  to  the  district  court  f^om  the  assessment  of 
damages  of  a  jury  appointed  by  the  sheriff,  under  the  act  entitled  an  act 
gTAniingto  railroad  compsnies  the  right  of  wny,  approv^  January  18, 
1858,  he  is  in  court  for  all  substantial  purposes ;  and  if  he  does  not  ap- 
pear and  urge  his  right  to  a  new  assensment,  and  the  verdict  of  the  jury 
is  affirmed,  he  cannot  object  to  the  proceedings  in  the  appellate  court  on 
the  ground  of  a  want  of  notice.    Borland  v.  The  M.  ^  M,  R,  R.  Co,f  148. 

2.  In  such  cases,  the  appeal  brings  the  cause  to  the  district  court  up- 
on its  merits,  and  it  becomes  immaterial  whether  the  appellant  had  notice. 
lb. 

3.  Where  in  a  suit  commenced  before  a  justice  of  the  peace,  a  judg- 
ment is  rendered  against  the  defendant  in  default  of  appearance,  and  he 
appeals  to  the  district  court,  it  is  not  irregular  for  he  district  court  to 
affirm  the  judgment  of  the  justice,  on  the  mot  ion  of  the  plaintiff,  whera 
the  appellant  does  not  appear.    Atkina  v.  McCready  et  al .  214. 

4.  Where  an  appellant  from  the  judgment  of  a  justice  of  the  peace, 
appears  in  the  district  court,  he  must  demand  a  trial  upon  the  merits,  be- 
fore he  can  object  in  the  appellate  court,  that  the  motion  of  the  plaintiff 
to  affirm  the  judgment  of  the  justice  was  improperly  sustained.     H, 

5.  Upon  an  appeal  from  an  assessment  of  damajres  by  a  sheriff's  jurr^ 
under  the  act  entitled  **An  act  granting  to  railroad  companies  the  rigLb 
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of  way,**  approved  January  18,  1853,  the  cause  is  to  be  heard  upon  its 
merits,  and  not  upon  exceptions  taken  to  the  action  of  the  sheriff  or  jury, 
or  to  the  competency  of  either  of  them  to  act  in  the  premises.  The  M.  j* 
M.  R,  R.  Co,  V.  Rot$eay,  878. 

6.  In  such  cases,  the  appeal  is  from  the  assessment  of  the  jury,  and  in 
the  district  court,  the  inquiry  is,  whether  the  owner  shall  be  adjudged,  or 
U  entitled  to,  a  greater  amount  of  damages  than  was  awarded  him  by  the 
sheriff  *s  jury.     lb. 

7.  When  the  case  gets  properly  into  the  distriot  court,  upon  appeal, 
it  is  there  for  trial  upon  its  merits,  and  for  no  other  purpose :  and  it  is  im- 
material whether  the  sheriff  selecting  the  jury,  was  or  was  not,  the  agent 
of  the  railroad  company ;  or  whether  the  jury  had,  or  had  not  expressed 
opinions  adverse  to  the  rights  of  the  owners  of  the  land;  nor  can  the  ap- 
pellant, upon  appeal,  review  the  alleged  illegal  acts  of  the  officers,  and 
nave  them  corrected.    lb, 

8.  Where  a  defendant  in  a  criminal  case  before  a  justice  of  the  peace, 
appeals  from  the  judgment  of  the  justice  to  the  district  court ;  and  be 
should  give  the  di^trict  attorney  notice  of  the  appeal,  ten  dnys  before  tba 
next  term  of  the  di!«trict  court:  upon  his  failure  to  do  so,  the  appeal  may 
properly  be  dismissed.     The  State  v.  Moran,  899. 

9.  Section  1811  of  the  Code,  does  not  apply  to  cases  appealed  f^m 
justices  of  the  peace,  by  the  party  against  whom  judgment  is  rendered, 
and  whereupon  tritil  in  the  district  court,  the  judgment  rendered  against 
the  appellant,  is  less  than  that  rendered  by  the  justice.  Beet  v.  Dean^ 
519. 

10.  Where  a  defendant  appeals  from  a  judgment  rendered  by  a  jus- 
tice of  the  peace,  and  the  plaintiff  in  the  distriot  court,  recovers  a  less 
judgment  than  was  rendered  by  the  justice,  he  is  entitled  to  recover  the 
costs  made  subsequent  to  the  appeal.    lb, 

APPURTENANCES. 

I.  The  word  "fixtures"  and  "appurtenances  "  have  acquired  a  peculiar 
and  appropriate  meaning,  and  are  to  be  construed  according  to  such 
meaning,  having  due  reference  to  the  context,  and  to  the  connection  in 
which  the  words  are  used.     Pickerell  v.  Careon,  644. 

8.  Replevin,  On  the  30th  of  October,  1856,  F.  M.  P.,  one  of  the  plaintiff^, 
being  indebted  to  the  defendant,  in  the  sum  of  $2,500,  by  an  instru- 
ment of  writing  of  that  date,  and  to  secure  the  payment  of  said  sum, 
did  "sell  and  convey  unto  the  said  defendant,  the  following  described 
premises,  to-wit:  all  the  fixtures  and  appurtenances  contained  in  the 
daguerrean  rooms  on  Main  street,  Dubuque,  belonging  to  the  said  F.  M. 
P.  No  schedule  of  the  property  was  attached  to  the  conveyance.  On 
the  r2th  of  January,  1857,  F.  M.  P.  sold  and  conveyed  by  bill  of  sale, 
to  0.  F.  P.,  the  other  plaintiff,  for  the  alleged  consideration  of  $2,000, 
all  the  daguerreotype  material,  stock,  cameras,  picture  frames,  paint- 
ings, furniture,  one  piano  forte,  carpet  on  floor,  improvements  and  look- 
ing glass,  together  with  the  lease  on  the  grallery,  and  all  and  singrnlar 
every  article  in  any  wise  appertaining  to  the  business  contained  in  the 
National  Daguerreotype  Gallery  in  Dubuque,  Iowa;  Meldf  1.  That  the 
word  appurtenances  in  the  bill  of  sale  to  defendant,  embraced  the  loose 
moveable  articles  of  personal  property,  in  the  daguerrean  rooms,  so  far 
as  they  were  necessary  to  the  business  carried  on  therein ;  2.  That  un- 
der the  term  **  fixtures,"  all  the  .rigb|  and  interest  of  F.  M.  P.  in  and  to 
the  aky-light,  balcony,  partition,  and  all  other  property  annexed  to  the 
premises,  passed  to  the  defendant  under  the  said  bill  of  sale.     lb. 
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S-  Appurtenances  signify  something  bek>nging  to  another  thing  as  prin- 
cipal, and  which  passes  as  incident  to  the  principal  thing.    lb. 

ARBITRATOR. 

1.  Under  section  2098  of  the  Code,  matters  cognizable  alone  in  a  court 
of  equity  may  be  submitted  to  arbitrators.  Tomlinson  t.  Mammond  et  at., 
40. 

2.  A  party  cannot  complain  of  nn  award  of  arbitrators,  which,  though 
It  may  be  wnnting  in  certainty  or  definileness,  was  designed,  and  was,  in 
fact,  for  his  benefit  and  protection.     lb, 

8.  Where  it  is  sought  to  set  aside  an  award  of  arbitrators,  on  the 
ground  of  their  misconduct,  the  fact  of  such  improper  conduct  must  be 
made  fully  apparent  to  the  court.    lb, 

4.  An  award  need  not  show,  affirmatiyely,  that  the  witnesses  before  the 
arbitrators  were  sworn.  It  will  be  presumed  that  th^-  arbitrators  discharged 
their  du>y  in  respect  to  swearing  the  witnesiies.     lb. 

5.  Where  an  award  is  recommitted  to  the  arbitrators  for  reconsidera- 
tion, it  is  not  necessary  that  the  arbitrators  should  be  re-sworn  ;  nor  need 
the  award,  after  such  reconsideration,  show  upon  its  faee  that  the  arbi- 
trators were  sworn  in  the  first  instance.    lb, 

6.  Where  one  of  two  partners  sold  out  to  the  other — the  purchaser  ta- 
king all  the  assets  of  the  firm,  and  assuming  the  payment  of  all  the  lial  il- 
ities;  and  where  in  proceedings  between  ihe  two  partneis,  under  a  sub- 
mission to  arbitrators,  the  arbitrators  found  that  in  the  keeping  of  the 
books  of  the  firm,  there  had  been  mistakes,  and  that  the  Tendor  had  re- 
oeived  credits  and  cash  with  which  he  was  not  charged,  amounting  to  the 
sum  of  $1,900 — among  which  was  the  following  item:  **For  credits  en- 
tered, which  he  is  not  entitled  to,  $1,481  84" — which  sum  was  awarded 
to  the  vendee  of  the  partnership  interest;  aud  where  it  was  claimed  that 
the  vendee  was  entitled  ta  recover  for  only  one  half  of  the  said  Bum  of 
$1,431  84;  ffeldj  That  the  vendee  having  purchased  the  interest  of  bis 
partner,  he  was  substituted  to  all  the  rights  of  the  partnership,  and  what- 
ever either  was  owing  to  the  firm  belonged  to  him.    lb, 

7.  Every  presumption  is  in  favor  of  the  correctness  of  an  award  of  ar- 
bitrators,    lb. 

8.  Where  parties  to  a  suit  then  pending  in  court,  submit  the  matters 
involved  therein  to  arbitrators,  by  agreement,  and  without  any  order  of 
court,  the  agreement  of  submission  must  b«.  acknowledged,  m  required  by 
section  2100  of  the  Code.    Fink  y.  Fink,  818. 

9.  Where  a  pubmission  to  arbitrators  is  not  acknowledged,  when  re- 
quired, the  award  cannot  be  received  and  adopted  as  one  made  under  a 
statutory  submission ;  but  it  may  still  be  good,  as  at  common  law,  and  an 
action  maintained  thereon,  as  upon  any  other  agreement.    lb, 

10.  Where  a  cause  was  pending  in  the  district  court,  involving  the  ex- 
amination of  long  accounts,  and  the  parties  filed  in  said  court  a  written 
agreement  to  ifubmit  the  cause  to  arbitration,  under  which  the  arbitrators 
were  **to  meet  aud  determine  said  matters  on  the  I7th  day  of  August, 
1858,  and  to  adjourn  from  day  to  day  until  concluded,  and  within  five  days 
thereafter,  file  the  same  in  the  district  court  of  Polk  county,  or  the  clerk's 
office  thereof;'*  but  no  order  of  court  was  made  directing  the  submission, 
nor  did  the  parties  appear  before  a  justice  of  the  peace,  or  other  officer, 
and  acknowledge  the  submission ;  and  where  the  arbitrators  met  on  the 
day  named,  heard  a  portion  of  the  testimony,  and  ai^ourned  to  the  next 
digr,on  which  (the  18tb  of  August),  they  agreed  upon  their  award  in  favor 
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cf  tht  plaintiff,  and  it  was  filed  with  the  clerk  of  the  conn,  on  the  2Sd  of 
August,  1858 ;  and  where  the  plaintiff  *8  motion  for  judgment  on  the  award 
WAS  overruled,  and  the  court  refused  to  enter  judgment  theieon :  Beld,  1. 
That  the  award  was  filed  within  the  time  required  by  the  submissiota ;  2. 
That  the  submission  should  have  been  acknowledged,  to  authorise  the 
conrt  to  adopt  and  render  Judgment  upon  the  award ;  8.  That  there  was 
no  error  in  the  action  of  the  court  in  refusing  to  render  judgment  on  the 
award.    lb, 

ASSAULT  AND  BATTERY. 

1.  An  indictment  which  distinctly  charges  an  assault  and  battery  on- 
ly,  is  good,  although  it  charges  the  net  as  being  done  riotously,  and  in  a 
Tiolent  and  tumultuous  manner,  and  such  an  indictment  does  not  charge 
an  unlawful  assembly  and  riot ;  nor  does  it  unite  two  distinct  offenses. 
7'he  StaU  v.  McCUntock,  208. 

2.  Where  several  persons  are  jointly  indicted  for  a  joint  trespass  on 
two  other  persons,  it  is  error  to  instruct  the  jury,  that  if  the  defendanu 
struck  one  of  the  persons  charged  to  have  been  assaulted,  they  are  guilty 
of  assault  and  battery,  unless  they  struck  in  self  defense.    Ih, 

8.  All  who  instigate  and  promote  the  commission  of  an  unlawftil  aoi, 
are  equally  guilty  with  those  who  commit  the  act  itself;  and  a  person  tid- 
ing and  abetting  the  commission  of  an  assault  and  battery,  is  as  gtiilty  aa 
the  others,  although  he  did  not  strike  himself.    lb. 

4.  Where  two  or  more  persons  are  indicted  for  an  assault  on  two  per- 
sons, tbey  cannot  be  convicted  of  the  joint  offense,  unless  the  jury  find 
that  the  assault  and  battery  was  committed  upon  both  of  the  persona 
named  in  the  indictment.    lb, 

5.  The  charge  of  an  assault  upon  two  persons  is,  in  legal  contempla- 
tion, so  far  different  fVom  a  charge  of  assault  upon  one  of  them,  that 
proof  of  the  commission  of  the  act  in  regard  to  one,  does  not  sustain  the 
indictment,    lb, 

6.  Where  several  persons  are  charged  with  a  joint  assault  and  battery 
on  two  persons,  either  of  the  defendants  may  be  convicted  for  his  own 
separate  assault  on  the  persons  named  in  the  indictment.    lb, 

7.  Under  an  indictment  charging  several  defendants  with  a  joint  as- 
sault Imd  battery  oo  two  different  persons,  neither  of  the  defendants  can 
be  convicted  for  an  individual  and  separate  assault  and  battery  on  one  of 
the  persons  charged  in  the  indictment  to  have  been  assaulted.    lb, 

ASSAULT  WITH  INTENT  TO  COMMIT  A  GREAT  BODILY  INJURY- 

1.  It  is  the  intent  with  which  the  ii^ui^  is  inflicted,  or  attempted,  that 
constitutes  the  offense  of  an  assault  with  intent  to  commit  a  great  bodily 
injury ;  and  when  the  intent  is  shown,  that  which  would  be  an  assault  un- 
accompanied with  the  felonious  intent,  will  be  such  when  thus  accompa- 
nied.    Tht  State  V.  Malcolm^  418. 

2.  Where  under  an  indictment  for  an  assault  with  intent  to  commit  % 
great  bodily  injury,  it  appeared  that  the  defendant  was  in  a  store-room, 
and  while  there  soine  words  passed  between  him  and  one  0. — the  person 
aasaulted^-that  defendant  slid  off  the  counter  with  a  bowie  knife  in  his 
right  hand,  and  threatened  0.  with  violence,  when  he  was  caught  and 
held  for  some  time;  that  0.  run,  and  was  soon  followed  by  the  prisoner, 
with  the  knife  in  his  hand ;  that  he  was  caught  while  in  pursuit ;  that 
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while  in  the  bouse,  he  was  not  within  ten  feet,  and  when  out  of  the  house, 
not  within  fifty  feet  of  said  0.;  that  he  did  not  attempt  to  throw  ;he 
knife,  but  had  to  be  held,  in  order  to  preTent  his  following  up  moreclose- 
Ij  said  0.;  and  that  he  was  rery  angry ;  and  where  the  court  in  truoted 
the  jury  as  follows :  1.  That  if  the  defendant  hud  a  bowie-knife  in  his 
hand  of  sufficient  capacity  to  inflict  a  great  bodily  injury  upon  O.,  and 
was  only  prevented  from  inflicting  n  great  bodily  injury  upon  him,  by  oth- 
ers, then  he  is  guilty ;  2.  That  if  he  had  the  intent,  and  means  to  inflict 
the  offense  charged,  and  was  only  prevented  from  inflicting  the  same,  by 
others,  the  distance  of  defendant  from  0.,  is  not  material ;  3.  That  if  the 
jury  should  be  of  opinion,  from  the  evidence,  that  the  defendant  had  the 
means  and  ability  to  inflict  a  great  bodily  iigury  upon  O.,  and  find  the 
defendant  intended,  and  endeavored  to  inflict  such  injury,  and  would  have 
done  so,  had  he  not  been  arrested  and  prevented  by  the  interference  of 
others,  it  will  be  their  duty  to  find  against  the  defendant ;  Meld,  That 
the  instructions  were  correct.    lb, 

ASSIGNMENT. 

1.  After  an  action  has  been  commenced,  the  plaintiff  may  sell  and 
dispose  of  the  judgment  be  may  recover,  without  investing  the  person  pur- 
chasing it,  with  the  legal  interest  to  the  chose  in  action ;  and  under  such  an 
assignment,  it  would  be  improper  for  the  court  to  substitute  the  holder  of 
it  as  plaintiff  in  the  action,  without  the  power  to  prosecute  in  his  own 
name.    Alien  v,  Newberry,  65. 

2.  Where  in  an  actiQii  on  four  promissory  notes,  commenced  in  the 
name  of  the  payee,  before  the  defendant  answered,  there  was  filed  with 
the  papers  in  the  cause,  an  instrument  in  writing,  as  follows :  ^'Whereas,  I, 
T.  F.  A.,  have  commenced  a  suit  in  the  district  court  of  D.  county,  to  the 
November  Term,  1857,  i^.  S.  N.,  claiming  $5,000  as  money  due  me  on  four 
promissory  notes,  on  which  an  attachment  has  been  issued :  Now,  there- 
fore, in  consideration  of  the  sum  of  $1,500,  to  me  in  hand  paid  by  L.  N., 
of  the  same  place,  the  receipt  whereof  is  hereby  acknowledged,  I  do  here- 
by sell,  transfer,  and  set  over  to  the  said  L.  N.,  for  said  consideration, 
said  suit,  and  the  claim,  Ac,  and  all  the  interest  which  I  hare  in  and  to 
the  same,  and  any  judgment  I  may  recover  in  said  district  court,  in  said 
cause;  and  authorize  the  saidL.  N.,  in  my  name  and  stead,  to  prosecute 
said  suit  in  my  name  and  stead  to  final  judgment,  and  receipt  for  the  same 
to  the  said  S.  X. ;  and  generally  to  do  and  perform  all  acts  and  things  in 
my  name,  that  may  be  necessary  for  him  to  do,  to  perfect  his  judgment 
lien,  and  to  collect  the  same,  against  the  said  S.  N.,  as  fully  as  I  myself 
could  do — be  at  all  times  acting  only  for  his  benefit,  and  in  bis  behalf;  and 
1  hereby,  for  the  consideration  aforesaid,  authorize  the  said  L.  X.  to  pros- 
ecute the  said  claim,  so  in  my  name  as  aforesaid,  but  at  bis  costs — hereby 
covenanting  that  I  will  in  no  event  claim  anything  that  may  be  recovered 
in  said  suit,  or  that  may  be  obtained  in  said  cause  against  the  said  S.  N. 
Witness  my  hand  this  12th  of  October,  1857,"  and  which  was  signed  by 
the  plaintiff;  and  where  the  defendant  answered,  admitting  the  execution 
of  the  notes,  and  denying  ^^that  plaintiff  holds  ag^ainst  him  any  such  notes 
as  are  described  in  his  petition ; "  and  where  on  the  trial  of  tbe  cause,  the 
plaintiff  offered  the  notes  in  evidence,  on  which  notes  there  were  no  en- 
dorsements, and  thereupon  the  defendant  called  the  attention  of  the  court 
to  the  said  assignment  on  file,  and  asked  that  the  jury  be  instructed  to  find 
for  said  defendant,  on  the  ground  that  tbe  said  assignment  showed  that 
the  suit  was  not  prosecuted  in  tbe  name  of  the  real  party  in  interest ;  and 
where  the  court  ruled  that  judgment  could  not  be  rendered  in  the  name 
of  tbe  plaintiff,  but  that  he  might  amend,  by  substituting  tbe  assignee  in 
his  place,  and  take  a  continuance  of  the  cause,  which  the  plaintiff  de- 
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dined  to  do,  ftod  the  court  then  instracted  the  jary  to  find  for  the  d^end- 
«nt;  ffeld^  1.  That  it  was  error  to  instrnct  the  jury  to  find  for  the  defend- 
ant; 2.  That  the  assignment  did  not  invest  the  assignee  with  the  legal  in- 
terest in  the  notes,  and  was  only  a  transfer  of  the  judgment  the  assignor 
expected  to  recover.    Ih. 

3.  Where  a  party  in  a  state  of  insolvency,  or  in  contemplation  of  insol- 
vency, on  his  own  motion,  executes  to  certain  creditors,  at  the  same  time, 
without  consultation  with  them,  several  mortgages  and  deeds  of  trust,  of 
all  his  property  not  exempt  from  execution — each  Instrument  covering  the 
same  property,  and  reciting  that  it  is  subject  to  the  prior  conveyance — ; 
and  causes  the  same  to  be  filed  for  record  on  the  same  day,  five  minutes 
time  intervening  between  the  filing  of  each,  the  transaction  constitutes,  in 
legal  effect,  a  general  assignment,  and  not  being  made  for  the  benefit  of  all 
the  creditors  alike,  without  any  preference  of  one  over  another,  is  void. 
Burrow8  et  al,  v   Lthndorff^  96. 

4.  Where  a  debtor  undertakes  to  dispose  of  all  his  property  for  the 
benefit  of  his  creditors,  giving  a  preference,  he  being  insolvent,  or  in  con- 
templation of  insolvency,  the  fact  that  he  has  failed  to  appoint  a  trustee, 
as  contemplated  by  law,  will  not  render  the  assignment  valid,  as  against 
creditors  objecting  to  it.    Ih. 

6.  In  an  action  of  trespass,  where  the  material  question  is,  whether 
an  assignment  was  made  with  intent  to  hinder  and  delay  creditors  of  the 
assignor,  and  is,  therefore,  void,  a  question  to  a  witness,  whether  a  cellar 
was  a  proper  place  to  store  goods,  is  immaterial  and  irrelevant.  Savwry  v. 
Spatddingy  239. 

6.  The  declarations  of  an  assignor  for^be  benefit  of  creditors,  as  to  the 
amount  of  goods  on  bands,  made  after  the  execution  of  the  assignment, 
are  not  admissible  in  evidence  against  the  assignee.    Ih, 

7.  A  breach  of  trust,  or  violation  of  duty,  by  an  assignee,  does  not 
affect  the  question  of  the  validity  of  an  assignment,  for  the  benefit  of 
creditors ;  and  evidence  of  such  breach  of  trusty  or  violation  of  duty,  is 
not  admissible  to  show  that  the  assignment  is  fhiudulent  and  void.    Ih, 

8.  Where  in  an  action  of  trespass,  in  which  the  plaintiff  claimed  the 
property  under  an  assignment  for  the  benefit  of  creditors,  and  the  ques- 
tion was,  whether  the  assignment  was  fraudulent  and  void,  the  defendant 
called  the  clerk  of  the  court,  and  asked  him  a  question  as  follows :  ^^State 
whether  the  plaintiff,  as  assignee  of  C.  k  B.,  has  reported  to  the  district 
court  of  P.  county,  the  situation  and  amount  of  the  estate  of  said  C.  k  B., 
either  in  writing  or  otherwise,  and  whether  any  such  written  statement  was 
on  file  in  his  office."  which  question  being  objected  to,  was  excluded  by 
the  court;  Held^  That  the  question  was  properly  excluded.     Ih, 

9.  Where  a  party  under  the  belief  that  he  Is  insolvent,  though  be  may 
not  be  so  in  fact,  makes  an  assignment,  in  good  faith,  for  the  benefit  of  all 
of  his  creditors,  the  assignment  is  not  void,  for  the  reason  that  he  was 
not  insolvent.    Ih, 

10.  Where  a  party  at  the  time  of  making  an  assignment  for  the  benefit 
of  creditors,  is  unable  to  pay  his  debts  according  to  the  usage  of  trade,  or 
unable  to  proceed  in  his  business,  without  some  general  arrangement  with 
his  creditors,  or  some  indulgence  by  way  of  the  extension  of  the  time  of 
payment,  he  is  insolvent  in  the  contemplation  of  law,  and  may^make  a  val- 
id assignment.    Ih, 

11.  The  fact  that  some  of  the  agents  and  servants  of  the  assignee,  af- 
ter the  assignment,  sold  some  of  the  property  assigned  on  credit,  will  not 
vitiate  the  assignment.    Ih, 

12.  The  fact  that  the  grantor,  in  an  assignment  for  the  benefit  of  crad- 
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iton,  was  engaged  in  the  store  in  the  capacity  of  clerk  only,  after  the  ex- 
ecution of  the  assignment,  is  not,  of  itself,  evidence  of  fraud  in  making 
the  assignment.    lb, 

13.  Where  in  an  action  of  trespass,  brought  by  an  assignee  under  an ' 
assignment  for  the  benefit  of  creditors,  in  which  the  question  was,  wheth- 
er the  assignment  was  fhiudulent  and  Toid,  a  witness  for  the  defense  an- 
swered, that  he  thought  he  could  "guess  Tery  nearly  the  amount  of  goods 
the  assignors  had  in  their  store,  at  the  time  of  the  assignment,"  and  the 
court  decided,  that  if  the  witness  knew  the  amount,  he  might  state  it,  but 
that  he  could  not  give  an  opinion  on  the  subject;  Held^  That  even  if  the 
ruling  of  the  court  was  erroneous,  the  testimony  was  in  no  sense  so  im- 
portant or  material,  that  its  rejection  could  have  prejudiced  the  rights  of 
the  defendant,  or  should  call  for  a  reversal  of  the  judgment.    lb, 

14.  Where  in  action  on  a  negotiable  promissory  note,  the  defendant  an- 
swered, admitting  the  execution  of  the  note,  and  the  assignment  thereof, 
"  after  maturity  and  dishonor,"  and  pleading  a  set-off  against  the  payee  of 
the  note ;  Held,  1.  That  the  admission  of  the  assignment  was  materially 
qualified  J  2.  That  the  defendant  had  not  so  admitted  the  plaintiff's  cause 
of  action,  as  to  allow  his  claim.     Ooot^aster  ▼.  Vorit  et  tU.y  334. 

15.  Instruments  of  writing,  conveying  property  to  creditors,  to  secure 
the  payment  of  money  advanced,  are  but  assignments  to  creditors ;  and 
where  they  do  not  definitely  specify  the  sum  due,  parol  evidence  is  ad- 
missible to  show  the  true  amount  of  the  debts.    Piatt  v.  ffed^e  i  Co,  386. 

16.  Where  an  assignee,  under  an  assignment  for  the  benefit  of  credi« 
tors,  files  a  bond  as  required  by  law,  and  also  an  inventory  and  appraise- 
ment of  the  assigned  property,  sworn  to  by  two  disinterested  persons,  the 
county  judge  possessed  no  power  or  authority,  under  the  act  entitled  "an 
act  to  amend  chapter  62,  title  13  of  the  Code  of  Iowa,  and  to  close  up  as- 
signments for  the  benefit  of  creditors,"  approved  January  29, 1857,  to  re- 
move the  assignee,  and  appoint  a  new  one.     Drain  et  al,  v.  Michel^  438. 

17.  The  power  conferred  upon  the  county  judge,  by  section  twelve  of 
the  act  in  relation  to  assignments  for  the  benefit  of  creditors,  approved 
January  29,  1867,  is  to  be  exercised  when  there  is  likely  to  occur  a  ftUIure 
of  the  trust,  and  not  merely  where  there  is  an  imperfect  performance  of  the 
duty  prescribed.    R,  * 

18.  An  imperfect  or  defective  inventory  of  property,  conveyed  under 
an  assignment  for  the  benefit  of  creditors,  cannot  be  treated  as  an  abso- 
lute nullity.    R, 

ATTACHMENT. 

I.  Where  a  bond  for  an  attach ment,i8  signed  by  the  principal  and  sure- 
ties, in  their  partnership  name,  it  is  sufficient.  Ckureiiu  et  at,  v.  f^dliam^ 
46. 

3.  In  attachment,  the  penalty  of  the  bond  should  be  double  the  amount 
of  the  value  of  the  pr<^>erty  which  the  sheriff  may  attach,  and  not  double 
the  amount  of  the  claim  sworn  to  be  due.    Jb, 

3.  Where  in  a  suit  commenced  by  attachment,  the  amount  of  the  claim 
•worn  tOy  was  $1,012  69,  and  the  bond  was  in  the  penal  sum  of  $2,025  38 ; 
MeUf  That  the  bond  was  insufficient.    lb, 

4.  In  attachment,  the  defendant  cannot,  in  the  principal  action,  take 
issue  upon  the  fkcts  alleged  as  the  basis  for  the  attachment.    lb, 

5.  Where  a  plaintiff,  in  commencing  his  action,  brings  himself  within 
the  provisions  of  section  1852,  which  provides  for  commencing  suit  by  at- 


Digitized  by  VjOOQ IC 


673  I  N  D  B  X . 

tachment  previoais  to  the  debt  becoming  doe,  in  certain  cafies,  the  defend- 
ant cannot  set  up  the  defense  that  the  debt  was  not  due  at  the  commence- 
ment of  the  action.    lb. 

6.  In  an  action  commenced  bj  attachment,  it  is  not  error  to  strike  from 
the  files  so  much  of  the  answer  as  takes  issue  upon  the  causes  alleged  in 
the  petition  for  the  writ  of  attachment.    Burrows  ei  aL  t.  Lehndorff^  96. 

7.  Where  the  plaintiff,  in  a  suit  commenced  bj  attachment,  in  all  re- 
spects complies  with  the  law,  the  presumption  is  that  the  attachment  was 
rightfully  sued  out;  and  in  an  action  on  the  attachment  bond,  if  the  party 
against  whom  the  writ  issued,  claims  that  it  was  wrongfully  issued,  the 
burden  of  proof  is  upon  him  to  establish  that  fact,  by  the  proof  of  such  facts 
and  circumstances  as  tend  to  establish  the  truth  of  what  he  asserts.    76, 

8.  The  execution  of  a  chattel  mortgage  by  a  debtor  to  a  creditor,  upon 
property  which  is  subject  to  prior  liens  of  the  same  kind,  if  done  by  the 
debtor,  without  the  knowledge  or  request  of  the  creditor,  and  if  not  ac- 
cepted by  him,  is  not  such  a  giving  of  property  in  payment  or  security  of 
the  debt,  as  the  law  requires,  in  order  to  preclude  an  attachment.    /6. 

9.  Where  a  suit  is  commenced  by  attachment,  and  property  levied  up- 
on, other  creditors  cannot,  on  their  own  motion,  be  made  parties  defend- 
ant, on  the  ground  of  collusion  between  the  plaintiff  and  defendant,  and 
permitted  to  show  that  the  defendant  is  not  indebted  to  the  plaintiff;  nor 
can  they  be  allowed  to  show  that  the  attachment  was  wrongfully  sued  out. 
WhqtpU  V.  Com,  136. 

10.  Where  in  an  action  commenced  by  attachment,  on  the  ground  that 
the  defendant  had  property,  &c.,  not  exempt  from  execution,  which  he  re- 
fused to  give,  either  in  payment  or  security  of  the  debt,  the  defendant 
claimed  damages  of  the  plaintiff,  by  way  of  set-off,  for  the  wrongful  suing 
out  of  the  attachment,  denying  the  causes  alleged  in  the  affidavit  for  the 
writ,  and  averring  that  the  attachment  was  wrongfully  sued  out ;  and 
where  on  the  trial,  the  plaintiff  offered  no  evidence  to  prove  that  the 
defendant  had  property,  &c.,  or  that  payment  or  security  had  ever  b««n 
demanded,  and  refused  by  the  defendant,  and  thereupon  the  defendant 
asked  the  court  to  instruct  the  jury,  ^' that  the  burden  of  proof  was  on  the 
plaintiff,  under  the  issue  joined,  to  show  such  demand  and  refusal,"  which 
instruction  the  court  refused  to  give ;  Held^  That  the  instruction  was  prop- 
erly refused.     Veitht  v.  Haggty  165J. 

11.  In  an  action  on  an  attachment  bond,  for  wrongfully  suing  out  an 
attachment,  the  burden  of  proof  is  upon  the  plaintiff,  to  show  that  the 
writ  was  wrongfully  sued  out;  and  where  the  attachment  was  issued  on 
the  ground  that  the  defendant  in  the  writ  had  property,  &c.,  which  he  refu- 
sed to  give  either  in  payment  or  security  of  the  debt,  and  he  relies  upon  the 
fact  that  no  demand  was  ever  made  upon  him  for  such  payment  or  secu- 
rity, and  that  there  was,  consequently,  no  refusal,  he  must  prove  it.    lb, 

12.  A  party  injured  by  the  wrongful  suing  out  of  a  writ  of  attachment, 
has  no  other  remedy  for  his  injury,  than  an  action  on  the  attachment  bond, 
unless  the  case  is  such  that  an  action  of  trespass  would  lie.    lb. 

18.  The  law  has  made  no  provision  for  any  issue  or  proceeding  to  try 
the  truth  of  the  fieicts  averred  in  <a  petition  or  affidavit  for  a  writ  of  attach- 
ment, nor  for  the  dissolution  of  the  writ,  upon  its  being  ascertained  that 
the  said  averments  are  not  true,  and  that  the  writ  was  wrongfuUy  issued, 
even  though  the  same  should  be  made  to  appear  from  the  verdict  of  a 
jury.    lb, 

14.  Where  in  an  action  commenced  by  attachment,  in  which  the  de- 
fendant claimed  damages  of  the  plaintiff,  by  way  of  cross-action,  for  the 
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wrongful  suing  out  of  the  attachment,  the  jury  found  for  the  plaintiff  on 
his  cause  of  action,  and  rendered  a  special  verdict,  that  the  attachment  was 
wrongfully  sued  out,  assessing  the  damages  of  the  defendant  therefor  at 
ten  dollars  ;  and  where  the  defendant  then  moved  the  court  for  a  judg- 
ment on  said  special  verdict,  quashing  the  writ  of  attachment  which 
motion  was  refused,  and  judgment  rendered  for  the  plaintiff;  Ileld^  That 
the  motion  to  quash  the  attachment  was  properly  overruled.    lb. 

15.  Attachmekt.  The  petition,  affidavit  for  the  writ,  and  attachment 
bond,  were  filed  on  the  29th  day  of  November,  1857,  and  the  writ  issued 
on  the  same  day.  The  original  notice  was  dated  the  30th  of  November, 
and  received  by  the  sheriff  on  the  same  day.  The  defendant  moved  to 
quash  the  writ  of  attachment,  because  it  was  issued  before  the  commence- 
ment of  the  action,  which  motion  was  ovemled ;  Heldy  That  the  motion 
was  properly  overruled.    Hogan  v.  Burch,  309. 

16.  When  a  petition  is  filed,  an  action  is  so  far  commenced,  that  a 
writ  of  attachment  may  issue,  before  the  original  notice  is  placed  in  the 
hands  of  the  sheriff  for  service.    Jb, 

It.  The  word  <*  property,'*  in  the  act  entitled,  «An  act  to  amend  sec- 
tion 1848  of  the  Code  of  Iowa/*  approved  January  24,  1858,  includes  all 
the  other  kinds  of  property  mentioned  therein ;  and  when  the  affiant,  in 
an  affidavit  for  a  writ  of  attachment,  has  made  oath  that  the  debtor  has 
property,  it  is  not  intended  to  compel  him  to  specify  in  what  the  property 
consists.    Batet  v.  Robinson,  318. 

18.  A  party,  asking  an  attachment,  is  not  required  to  specify  in  his 
affidavit  the  kind  of  property  owned  by  the  debtor,  and  to  stake  his  truth 
and  his  attachment  upon  his  ability  to  provethe  ownership  of  that  partic- 
ular species  of  property.    lb. 

19.  It  is  not  essential  that  the  affiant,  in  his  affidavit  for  a  writ  of  at- 
tachment, should  sign  the  oath ;  and  the  affiHut  is  as  liable  to  the  penal- 
ties of  peijury  if  he  does  not  sign,  as  if  he  does.    lb. 

20.  Where  a  petition,  after  stating  the  cause  of  action,  alleged  the  facts 
necessary  to  authorize  the  issuance  of  an  attachment,  to  which  the  clerk 
of  the  district  court  annexed  his  jurat,  over  his  signature,  certifying  that 
**  A.  8.,  one  of  the  attorneys  for  the  plaintiff,  makes  oath  that  the  matters 
and  things  stated  in  the  above  petition,  are  true,  &c.;  JJeld,  That  the  pe- 
tition was  sufficiently  subscribed  and  sworn  to.    lb. 

21.  While  it  is  the  better  practice,  aod  desirable  in  all  oases  where  the 
oath  is  made  by  one  not  a  party,  or  one  not  presumed  to  have  the  infor- 
mation, that  the  affiant  iri  an  affidavit  for  a  writ  of  attachment^  should 
state  his  means  of  kuowledge ;  yet  such  a  statement  is  not  essential  in 
snoh  an  affidavit.    lb. 

22.  Under  the  act  entitled  <*  An  act  to  amend  section  1848  of  the  Code 
of  Iowa,"  approved  January  24,  1858,  the  refusal  to  pay,  or  secare,  the 
d«bt  by  property,  is  the  essential  act ;  and  requires  no  further  intent,  or 
averment  of  intent,  in  the  affidavit  for  the  writ  of  attachment  than  is  im- 
plied in  the  fact  and  averment  of  refusal.    lb. 

23.  Under  the  act  entitled  "an  act  to  amend  section  1848  of  the  Code,* 
approved  January  24,  1853,  which  prescribes  additional  causes  for  which 
attachments  may  assue,  the  attachment  is  allowed  when  the  debtor  will 
neither  secure  nor  pay  the  debt  with  his  property.  The  law  gives  to  the  * 
debtor  the  right  to  elect,  and  if  he  is  willing  to  do  either,  there  is  no  such 
wrong  intent  or  purpose,  as  will  warrant  an  attachment.  Drummond  v. 
8t€wartj  341. 

24.  Where  a  debtor  offers  to  transfer  sufficient  property  to  reasonably 
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secure  or  paj  the  debt,  the  fSbct  that  the  creditor  thought  that  he  could  not 
make  his  monej  out  of  the  security  as  soon  as  he  wanted  it,  affords  no 
ground  for  an  attachment,  under  the  law  of  January  24,  1853.    /6. 

25.  Where  in  an  action  on  an  attachment  bond,  the  court  instructed 
the  jury  as  follows:  **That  it  is  no  justification  or  mitigation  of  damages, 
that  the  original  indebtedness  or  note,  was  a  just  claim,  and  that  the  cred- 
itor recovered  judgment  upon  the  same.  It  does  not  entitle  a  party  to  an 
attachment,  simply  because  his  claim  is  just.  Some  one  of  the  causes 
laid  down  in  the  statute,  must  exist,  or  the  suing  out  of  the  attachment  is 
wrongful ; "  Htld^  That  the  instruction  was  correct.    lb, 

26.  Where  an  attachment  is  sued  out  under  section  1848  of  the  Code, 
on  the  ground  that  the  defendant  is,  in  some  manner,  about  to  dispose  of, 
or  remove  his  property  out  of  the  state,  without  leaving  sufficient  remain- 
ing for  the  payment  of  bis  debts,  the  affidavit  should  also  allege  that  such 
disposition  or  removal  of  the  property,  was  with  the  intent  to  defraud 
creditors.    Pittmen  4"  Bro,  v.  Searety^  352. 

27.  Where  it  is  assigned  as  error,  that  the  court  would  not  permit  a 
party  to  amend  his  affidavit  for  a  writ  of  attachment,  or  that  the  order 
quashing  the  writ  was  made  unconditionallp,  the  record  should  show  that 
the  party  asked  leave  to  amend,  and  that  such  leave  was  refused  by  the 
court ;  and  unless  these  facts  appear  from  the  record,  it  is  not  shown  af- 
firmatively that  there  was  error.    lb, 

28.  Whether  a  motion  to  quash  a  writ  of  attachment,  constitutes  a 
special  or  general  appearance,  the  defendant  has  a  right  to  appear  and  ob- 
ject to  the  writ;  and  bis  subsequently  making  default  is  no  ground  of  com- 
plaint to  the  plaintiff,    lb, 

ATTACHMENT  BOND. 

1.  Where  in  an  action  on  an  attachment  bond,  the  plaintiff  alleged  that 
he  offered  to  give  the  defendant,  as  attaching  creditor,  security  horn  his 
property,  and  among  other  things,  offered  to  assigpi  to  him  his  books  of 
account;  and  where  on  the  trial,  in  order  to  show  what  amount  was  due 
on  his  books,  and  that  the  persons  against  whom  the  accounts  stood  were 
responsible,  he  called  a  witness,  who  testified  that  the  demands  on  the 
books  amounted  to  about  $700  00,  and  that  the  debtors  therein  were  re- 
sponsible men,  but  that  he  coald  not  then  recollect  their  names,  nor  the 
amounts  due  fi*om  them  respectively,  and  could  give  the  names  of  but 
three  persons — to  which  evidence  the  defendant  objected,  for  the  reason 
that  the  books  should  be  produced ;  Hdd^  That  the  evidence  was  compe- 
tent, with,  or  without,  the  books.    Drummond  v.  Stewart^  341. 

2.  In  an  action  on  an  attachment  bond,  the  writ  of  attachment,  and 
the  officer's  return  thereon,  is  admissible  in  evidence.    Ib» 

S.  Where  an  attachment  de  facto  has  been  made,  the  defendant  in 
an  action  on  the  attachment  bond,  cannot  set  up  as  a  defense,  that 
the  process  which  he  had  sued  out,  and  set  agoing,  was  not  executed  in 
accordance  with  law ;  nor  will  the  defective  service  of  the  writ  of  attach- 
ment, render  the  writ  void,    lb, 

4.  In  an  action  on  an  attachment  bond,  where  the  attachment  was 
'sued  out  under  the  act  of  January  24, 1853,  on  the  ground  that  the  debtor 
had  property  which  he  refused  to  give  either  in  payment  or  security  of  the 
debt,  the  admissions  of  the  creditor,  that  the  debtor  had  offered  to  secure . 
the  debt,  if  proved,  are  conclusive  against  him,  unless  qualified  in  inch  ik 
way  as  to  destroy  their  force.    lb. 


Digitized  by  VjOOQ IC 


I  N  D  B  X  .  575 

5.  Where  in  an  action  on  an  attachment  bond,  the  court  instracted  the 
jury  as  follows :  <^  That  it  is  no  justification  or  mitigation  of  damages,  that 
the  original  indebtedness  or  note,  was  a  just  claim,  and  that  the  creditor 
recovered  judgment  upon  the  same.  It  does  not  entitle  a  party  to  an  at- 
tachment, simply  because  his  claim  is  just.  Some  one  of  the  causes  laid 
down  in  the  statute,  must  exist,  or  the  suing  out  of  the  attachment  is 
wrongful :"  Held,  That  the  instruction  was  correct.    Ih. 

ATTORNEY. 

1.  Where  in  an  action  on  a  promissory  note,  the  defendant  obtained  a 
rule  on  the  attorney  of  the  plaintiff,  to  show  the  authority  under  which  he 
appeared  to  prosecute  the  action,  which  rule  was  based  upon  an  aflBdavit, 
aUeging  that  the  plaintiff,  (the  indorsee)  and  the  payee  of  the  note,  resided 
at  Rome,  in  the  state  of  mw  York ;  that  the  plaintiff,  some  time  in  the 
year  1865,  told  the  affiant  that  the  payee  of  the  note  hud  simply  transferred 
to  him  the  note  sued  on,  a^  collateral  security  for  the  payment  of  a  claim 
held  by  him  against  the  said  payee ;  that  be  had  receiyed  the  same  upon 
the  express  understanding  and  condition  between  them,  that  he  should  not 
bring  suit  on  the  same  against  the  defendant;  and  that  he  should  not  bring 
any  action  against  him ;  and  where  the  attorney  answered  the  rule  under 
oath,  stating  that  in  July,  1855,  he  received  a  letter  from  D.  k  L.,  of  Rome, 
N.  Y.,  whom  he  believed  to  be  attorneys  at  law,  of  that  place,  enclosing 
the  note  sued  on,  stating  that  the  note  was  the  property  of  the  plaintiff,  and 
instructing  him  to  secure  it,  orpnt  it  at  once  in  process  of  collection,  which 
showing,  the  court  held  sufficient ;  Held,  1.  That  the  affidavit  filed  on  the 
part  of  defendant  did  not  make  out  tk  prima  faeie  case,  and  the  court  might' 
weil  have  refused  the  rule  in  the  first  instance :  2.  That  the  showing  made 
by  the  attorney  was  sufficient.    Savery  v.  Savery^  2J  7. 

AWARD. 

1.  A  party  cannot  complain  of  an  award  of  arbitrators,  which,  though 
it  may  be  wanting  in  certainty  or  definiteness,  was  designed,  and  was,  in 
fact,  for  his  benefit  and  protection.     Tomlimon  v.  Hammond  et  al.,  40. 

%,  Where  it  is  sought  to  set  aside  an  award  of  arbitrators,  on  the 
ground  of  their  misconduct,  the  fact  of  such  improper  conduct  must  be 
made  fully  apparent  to  the  court.    lb, 

8.  An  award  need  not  show,  affirmatively,  that  the  witnesses  before  the 
arbitrators  were  sworn.  It  will  be  presumed  that  the  arbitrators  discharged 
their  duty  in  respect  to  swearing  the  witnes.«es.    lb. 

4.  Where  an  award  is  recommitted  to  the  arbitrators  for  reconsidera- 
tion, it  is  not  necessary  that  the  arbitrators  should  be  re-sworn  ;  nor  need 
the  award,  after  such  reconsideration,  show  upon  its  face  that  the  arbi- 
trators were  sworn  in  the  first  instance.    lb, 

5.  Every  presumption  is  in  favor  of  the  correctness  of  an  award  of  ar- 
bitrators.    /6. 

6.  Where  a  pobmission  to  arbitrators  is  not  acknowledged,  when  re- 
quired, the  award  cannot  be  received  and  adopted  as  one  made  under  a 
statutory  submission ;  but  it  may  still  be  good,  as  at  common  law,  and  an 
action  mdntained  thereon,  as  upon  any  other  agreement.  link  t.  Fink, 
313. 

7.  Where  a  cause  was  pending  in  the  district  court,  involving  the  ex- 
amination of  long  accounts,  and  the  parties  filed  in  said  court  a  written 
agreement  to  sntenit  the  cause  to  arbitration,  under  which  the  arbitrators 
were  **  to  meet  and  determine  said  matters  on  the  17th  day  of  August, 
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1858,  and  to  adjourn  from  dajto  day  aotil  concluded,  and  within  fiyedays 
thereafter,  file  the  same  in  the  district  court  of  Polk  conotj,  or  the  clerk's 
oflScs  thereof; "  but  no  order  of  court  was  made  directing  the  submission, 
nor  did  the  parties  appear  before  a  justice  of  tlie  peace,  or  other  officer, 
and  acknowledge  the  submission ;  and  where  the  arbitrators  met  on  the 
daj  named,  heard  a  portion  of  the  testimony,  and  adjourned  to  the  next 
day,  on  which  (the  18th  of  Augost),  they  agreed  upon  their  award  in  fi^Tor 
( f  the  plaintiff,  and  it  was  filed  with  the  clerk  of  tlie  court,  on  the  28d  of 
August,  1858  ;  and  where  theplainUff 's  motion  for  judgment  on  the  award 
WAS  overruled,  and  the  court  refused  to  enter  judgment  theieon :  Beldj  1. 
That  the  award  was  filed  within  the  time  required  by  the  submission ;  2. 
That  the  submission  should  baye  been  acknowledged,  to  authorize  the 
court  to  adopt  and  render  judgment  upon  the  award;  8.  That  there  was 
no  error  in  the  action  of  the  court  in  refiising  to  render  judgment  on  the 
award,    lb, 

BAILMENT. 

1.  Where  goods  are  in  possession  of  a  bailee  for  hire,  to  which,  by  bis 
labor  or  skill,  he  has  imparted  additional  yalne,  he  has  alien  for  his  charges 
thereon,  where  there  is  no  special  contract,  inconsistent  with  such  lien  ; 
but  he  has  no  right  to  retain  them  for  the  payment  of  ** other  debts"  doe 
him  by  the  bailor,  without  a  special  agreement  to  that  effect.  Nevan  t. 
Roupt  208. 

2.  It  is  essential  to  the  bailee's  right  to  a  lien  upon  the  goods,  until 
his  charges  for  his  labor  or  skill  are  paid,  that  the  goods  should  haye  beeu 
deliyered  into  his  possession,  for  the  purpose  of  such  labor  and  skilL  lb. 

8.  If  the  baflee  parts  with  his  possession,  before  he  is  paid  his  charges, 
the  lien  is  lost,  and  will  not  be  reinstated  by  his  again  coming  into  posses- 
sion of  the  goods,  without  the  consent  or  agreement  of  the  bailor.    lb. 

BILL  OF  EXCEPTION. 

1.  When  the  question  as  to  the  admissibility  of  a  witness  is  intended 
to  be  raised  for  the  determination  of  the  appellate  court,  it  should  appear 
from  the  bill  of  exceptions,  not  only  that  the  objection  to  the  admissibil- 
ity of  the  witness  was  OTerruled  by  the  court,  but  that  the  witness  was 
sworn,  and  gaye  evidence  material  to  the  issue.     WUlty  y.  HaUy  62. 

2.  Where  a  cause  is  tried  by  the  court,  without  a  jury,  and  the  finding 
of  the  court  is  reduced  to  writing,  and  all  the  testimony,  with  the  ezoep* 
lions  of  the  party  complaining,  is  set  out  in  the  record— all  of  which  is 
signed  by  the  judge  who  tried  the  cause,  the  paper  is  to  be  treated  as  a 
bill  of  exceptions.     Snell  y.  Ktrnmell,  281. 

BOND. 

1.  Where  a  bond  for  an  attachment  is  signed  by  the  principal  and  sure- 
ties, in  their  partnership  name,  it  is  sufficient.  Churchill  et  al.  y.  FuUiam^ 
45. 

2.  In  attachment,  the  penalty  of  the  bond  should  be  double  the  amount 
of  the  value  of  the  property  which  the  sheriff  may  attach,  and  not  double 
the  amount  of  the  claim  sworn  to  be  due.    lb, 

3.  Where  in  a  suit  commenced  by  attachment,  the  amount  of  the  elalm 
sworn  to,  was  $1,012  69,  and  t>ie  bond  was  in  the  penal  sum  of  $2,025.88  ; 
Mtld,  That  the  bond  was  insufficieuL    lb, 

4.  The  words,  <<  in  these  respects,*'  In  section  2506  of  the  Code,  ref^ 
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to  the  person  or  bodj  to  wbon  the  bond  18  made  payable ;  and,  under  the 
same  section,  a  bond  running  to  the  count j  judge  is  the  eame  as  if  made 
to  the  couutjr,  and  can  be  sued  ui>on  bj  it.  Collins  t.  R^ley,  County 
Judgt,  1S9. 

5.  The  plainttff  loaned  to  the  defendant,  $20,000,  for  which  it  gave  its 
obligations,  in  the  ^hapc  of  acceptances,  payable  at  its  office  in  the  citj  of 
New  York,  in  ninety  and  one  hundred  and  twenty  days,  and  to  secure  the 
payment  of  the  vame  at  maturity,  according  to  agreement,  forwarded  to 
the  plaintiff  ihirt>-fuur  <*Land  Grant  Con^truction  Bonds,'*  of  »aid  defend- 
ant, of  one  thousand  dollars  each,  to  be  held  by  the  plaintiff  as  collateral 
security  fur  the  payment  of  the  money  loaned.  The  acceptances  were  not 
paid  at  maturity,  but  were  protested  for  non-payment^  and  remain  wholly 
unpaid.  The  plaintiff  sent  ttie  bonds  of  the  defendant  to  the  city  of  New 
York,  with  directions  to  have  them  sold  at  the  stock  exchange  in  said  city, 
at  public  outcry,  to  the  highest  bidder,  and  directed  a  friend  to  see  that 
the  intere-ots  of  the  plaintiff  were  protected  ih  the  sale.  Upon  due  notice 
to  the  defendant,  the  bonds  were  tfold  as  directed,  snd  the  whole  of  them 
bid  in  for  the  plaintiff  at  tne  sum  of  $5,477  86.  In  an  action  on  the  ac- 
ceptances, to  recover  the  balance  due,  alter  deducting  the  amount  reslised 
by  the  sale  of  the  bonds ;  I^tld^  1.  That  the  plaintiff  had  pi>wer  to  sell  the 
bonds  for  the  payment  of  the  debt,  nnd  that  a  sale  to  a  third  person  would 
have  parsed  the  property ;  2.  That  the  plaintiff  Itself  could  not  becrme 
tbepurcbaser,  and  nothing  passed  by  tbe  form  of  a  rale  at  auction  In  which 
the  bonds  were  bid  in  by  the  plaintiff;  3.  That  the  bonds  must  be  consid- 
ered as  still  held  by  the  plaintiff,  under  its  original  title,  as  collateral  recu- 
rity  for  tbe  payment  of  the  money  borrowed  by  the  defendant.  TKt  Bank 
^  ih$  Old  Dominion  t.  The  Dubuque  j-  Pac\fie  R.  R,  Co.,  217. 

6.  Section  330  of  the  Code,  does  not  include  the  bond  of  the  school 
fund  commissioner,  required  by  section  1090  of  the  Code ;  and  it  is  not 
necessary  that  the  bond  of  that  officer  should  be  approved  by  tbe  county 
judge.     The  States  for  (he  use  o/,  jr.,  v.  Fredericks  et  al.,  6&3. 

7.  In  an  action  on  a  school  fund  commissioner's  bond,  it  is  not  neces- 
sary, in  order  to  make  it  a  valid  statutory  bond,  to  aver  and  prove  in  the 
first  instance,  that  the  sureties  were  approved  by  the  clerk  and  sheriff  of 
the  county.    Jb. 

8.  Where  the  signatures  to  a  school  ftind  commissioner's  bond,  are  un- 
denied,  or  if  denied  under  oath,  are  proved,  and  it  is  shown  to  have  been 
made  and  signed  by  the  officer  and  his  sureties,  as  a  part  of  his  qualifica- 
tion for  office ;  that  the  officer  took  the  necessary  oath,  had  tbe  same  in- 
dorsed on  tbe  bond,  and  both  filed  in  the  office  of  tbe  proper  clerk ;  that 
thereupon  be  entered  upon  the  duties  of  the  office;  and  when  the  bond 
is  found  in  the  possession  of  the  state,  and  put  in  suit  by  her,  these  things 
tin  prima  facie  evidence  that  the  bond  was  fully  execyted  and  accepted, 
and  until  satisfactorily  rebutted,  entirely  sufficient.    76. 

BOOKS  OF  ACCOUNT. 

1.  Whenever  the  law  provides  for  the  admission  of  books  of  account 
in  evidence,  it  is  based  upon  the  idea  of  the  presence  of  the  books  them- 
selves upon  the  trial ;  and  in  their  absence,  evidence  of  their  contents 
cannot  t>e  substituted.     Churchill  et  al.  v.  FuUiam^  45. 

2.  The  book  itself,  when  admited,  becomes  the  witness,  and  is  still 
subject  to  any  objections  whioh  may  be  made  by  the  opposite  party,  re- 
specting iu  credibility,  arising  f^om  the  manner  in  whioh  it  is  kept^its 
appearance,  alterations,  erasures,  oonfasioo  and  irregularity — and  what- 
ever may  tend  to  diminish  its  credibility  in  the  eyes  of  a  jury.    lb. 
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8.  Where  in  an  aotion  oa  au  aooount,  the  plaintiffd  prored  the  accounts 
by  proying  the  character  and  conteots  of  their  books  of  accounts,  by  the 
depo8itioni  of  witnesses,  who  were  their  cUrks,  and  without  producing 
Id  court  the  books  themselyes  ;  and  where  the  court  afterwards  charged 
the  jury  as  follows :  **  Books  of  account  are  competent  evidence  of  deal- 
ings between  the  parties,  if  it  is  shown  that  such  books  hsTeall  the  marks 
of  fairness  and  correctness  required  by  law;  and  if  the  party  seeking  to 
use  such  eTidence  is  doing  business,  or  residing  i  ut  of  the  state,  or  in  a 
foreign  country,  it  is  competent  for  such  party  to  take  the  depositions  of 
competent  witnesses,  as  to  the  contents  of  such  books,  after  having  laid 
the  foundation  as  prescribed  in  section  2406  of  the  Code,  aud  such  testi- 
mony is  original,  and  nut  secuudHry ;"  Held,  That  the  whole  proceeding 
was  erroneous,  and  not  within  the  meaning  and  intent  of  the  law  relating 
to  the  admission  of  books  of  entry  in  evidence,     lb. 

4.  A  charge  for  <* money  paid"  or  ^^ money  lent"  in  an  account,  cannot 
be  proved  by  the  books  of  accounts  of  the  party  making  the  charge. 
Veitiu  V.  Haggey  103. 

6.  The  paying  out,  or  lonning  of  money,  is  not  usually  the  subject  o^ 
a  charge  in  ftu  account;  and  charges  of  that  nature  are  not  such  as  are 
made  iu  the  ordinary  course  of  business  by  one  party  against  another. 
lb, 

,  6.  Where  in  an  action  on  an  account  for  goods  sold  and  delivered,  which 
contained  charges  of  money  lent,  the  party  proved  by  a  witness,  that  the 
defendant  was  a  customer  at  the  store  of  the  plaintiff,  and  was  in  the  hab- 
it of  borrowing,  from  time  to  time,  sums  of  money  from  the  plaintiff, 
which  were  charged  to  the  defendant  in  his  account ;  Ueld^  That  while 
the  evidence  might  show  a  course  of  business  between  the  parties,  it  was 
not  sufficient  to  constitute  the  plaintiff^s  books  of  account  legitimate  evi- 
dence of  money  paid  or  lent  to  the  defendant,    lb. 

1.  Section  2406  of  the  Code  has  not  made  any  such  distinction,  as  that 
small  sums  of  money  may  be  proved  by  a  party's  books  of  account,  bat 
that  large  sums  shall  not  be  so  proved,     lb. 

8.  But  the  books  may  more  readily  be  admitted  as  sufficient  to  prove 
the  payment  of  money  of  a  small  than  a  large  amount,  and  it  may  be  more 
readily  concluded  that  the  loan  or  payment  of  small  sums  of  money,  by  a 
retail  trader  to  his  customers,  and  charged  in  their  accounts,  was  more 
nearly  in  the  ordinary  course  of  business,  than  the  loan  or  payment  of 
large  sums;  and  if  the  jury  should  be  of  opinion,  that  small  money  charg- 
es were  legitimately  made  in  the  ordinary  course  of  business,  they  may 
allow  the  same,     lb, 

9.  Where  a  party  against  whom  entries  are  made  in  books  of  account, 
or  against  whom  au  account  is  rendered,  relies  upon,  or  seeks  to  avail  him- 
self of,  credits  entered  in  his  favor,  he  will  not  be  allowed  to  do  so,  without 
at  the  same  time,  making  the  whole  account  evidence  against  himself.    lb, 

10.  Where  in  an  action  on  an  account,  which  contained  charges  for 
money  lent,  and  in  which  certain  credits  were  given  to  the  defendant,  the 
defendant  offered  no  evidence  of  payment  made  by  him,  and  the  plaintiff 
asked  the  court  to  instruct  the  jury  as  follows.'  **  That  if  the  defendant 
claimed  the  benefit  of  the  credits  given  him  by  the  plaintiff,  on  his  ac- 
count, on  the  books  of  account  of  the  plaintiff,  he  thereby  made  said 
books  and  accounts  evidence  to  go  to  the  jury,  and  to  be  considered  by 
them,  in  support  of  all  the  items  charged  against  the  defendant  therein, 
including  the  cash  items,  subject  to  be  rebutted  as  to  any  of  such. items, 
by  counter-evidence  on  the  pnrt  of  the  defendant;  and  that  the  defendMit 
could  not  claim  the  benefit  of  the  items  credited  .to  him  on  said  account 
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and  at  the  sanie  time  exclnde  from  the  consideration  of  the  jury  any  of 
the  items  charged  against  him,  in  the  same  account  ;**  Htld^  That  the 
court  erred  in  refusing  to  give  the  instruction.    lb. 

11.  The  loan  or  payment  of  money  is  not  ordinarily  the  subject  of 
charges  in  book  accounts ;  and  such  a  charge,  not  being  such  as  is  made 
in  the  ordinary  course  of  business,  cannot  be  proTed  by  the  account 
book.     Young  v.  Jonetj  219. 

12.  To  render  books  of  account  competent  to  proTe  the  payment  of 
money,  the  party  offering  must  show  that  he  is  engaged  in  a  business  to 
justify  such  charges,  as  that  of  the  business  of  banking;  or  of  receiTing 
money  on  deposit,  and  paying  it  out  for  others,    lb, 

13.  If  allowed  at  all,  the  privilege  must  be  strictly  guarded,  and  only 
allowed  where  the  jury  may  be  of  opinion  that  the  party  is  without  any 
other  proof,  and  that  there  has  been  such  a  course  of  continuous  dealing 
between  the  parties,  as  that  small  sums  passing  between  them  in  the  ordin- 
ary course  of  business,  became  th6  legitimate  subject  of  charge  in  book 
accounts,    lb. 

14.  The  statute  of  Iowa,  providing  for  the  admission  of  books  of  ac- 
count in  evidence,  has  made  no  such  distinction,  as  that  small  sums  of 
money,  may  be  proved  by  a  party's  books  of  account,  but  that  large  8um« 
shall  not  be  bo  proved.    Jb, 

15.  In  an  action  to  recover  for  goods,  wares,  and  merchandise,  pold 
and  delivered,  the  plaintiff  offered  in  evidence  his  bookK  of  account,  which 
contained  a  charge  against  the  defendant  as  follows :  **  To  cash,  as  per  re- 
ceipt, $50.*'  The  defendant  objected  to  the  competency  of  the  book  to 
prove  the  charge  for  money,  which  objection  was  sustained  by  the  court; 
Heldj  1.  That  the  receipt  was  the  best  evidence  of  the  payment  of  the  mo- 
ney ;  and  that  until  it  was  produced,  or  its  absence  accounted  for,  no  les- 
ser grade  of  evidence  could  be  received ;  2.  That  the  books  were  not  com- 
petent evidence  to  prove  the  payment  of  the  money.    Sloan  v.  Ault^  229. 

16.  A  party  cannot  be  made  liable  for  money  paid  to  his  use,  unless 
his  request  to  pay  the  money,  is  proved  by  other  evidence  than  that  fum- 
iahei  by  the  books  of  the  plaintiff.     Snell  v.  Eekfraon^  284. 

1 7.  Where  in  an  action  to  recover  for  goods,  wares  and  merchandise, 
sold  to  defendant,  and  for  money  paid  by  him  to  the  firm  of  H.  k  Co.,  the 
plaintiff  offered  in  evidence  his  book  of  original  entries,  to  show  the  pay- 
ment to  H.  &  Co.,  which  book  contained  an  item  as  follows :  "  May  17, 
1857.  To  amount  paid  H.  k  Co.,  $45  85;"  and  then  offered  the  books  of  H. 
&  Co.,  without  any  proof  of  authority  by  defendant  to  plaintiff  to  pay  the 
same ;  and  where  the  defendant  objected  to  the  admission  of  the  books  of 
H.  k  Co.,  without  first  showing  some  authority  to  plaintiff  to  pay  the 
same,  or  an  assignment  of  the  account,  in  some  other  manner  than  the 
charge  on  the  plaintiff's  books,  which  objection  was  overruled,  and  the 
evidence  admitted ;  Heldy  That  the  court  erred  in  admitting  the  evidence. 
lb, 

BREACH  OF  PROMISE   TO  MARRY. 

1 .  To  maintain  an  action  for  a  breach  of  promise  to  marry,  the  plain- 
tiff is  required  to  prove  the  defendant's  promise,  but  not  necessarily  an 
express  promise ;  and  such  promise  may  be  shown  by  the  unequivocal  con- 
duct of  the  parties,  and  by  a  general,  yet  definite  and  reciprocal  under- 
standing between  them,  their  friends  and  relations,  evinced  and  corrobo- 
rated by  their  actions,  that  a  marriage  was  to  take  place.  Thurston  t. 
Capenor,  155. 
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2.  Where  the  defendant'i  promise  to  mtmj  U  once  sbowD,  it  may  the* 
be  proved  that  pluiDtiff  demeaned  herself  as  if  she  concurred  in,  and 
approved  of,  his  promise,  and  thas  establish  the  promise  on  her  part ;  and 
for  this  purpose  her  acts  may  be  shown,  whether  the  defendant  was  pres- 
ent or  not,  at  the  times  of  such  conduct.    lb, 

3.  Where  in  an  action  for  a  breach  of  promise  to  marrj,  the  court  instmc- 
ted  the  juiyas  follows :  '*  That  in  determining  the  question  whether  or  not 
there  was  a  promise  by  defendant  to  marry  plaintiff,  they  mustoot  take  into 
consideration  any  declaration  made  by,  or  conduct  of,  the  plaintiff,  not  in 
the  presence  of  the  defendant,  (unless  they  amount  to  admissions  of  an 
engagement  between  them) ;  that  the  evidence  of  plaintiff's  declarations, 
and  her  conduct,  not  in  the  presence  of  the  defendant,  were  only  admitted 
to  show,  in  the  discretion  of  the  jury,  a  promise  or  assent,  on  her  part, 
and  should  be  considered  bythe  jury  for  this  purpose  alone ;  and  that  they 
are  not  to  be  considered  at  all,  unless  they  first  find  that  there  was  a  promise 
made  by  defendant  to  marry  the  plaintiff;  Heldf  That  the  instruction  ten- 
ded more  to  the  prejudice  of  the  plaintiff  than  the  defendant,  and  that  he 
was  not  injured  thereby.    lb, 

BURDEN  OF  PROOF. 

1.  The  true  test  to  determine  where  is  the  burden  of  proof,  is  to  con- 
sider which  party  would  be  entitled  to  the  verdict,  if  no  evidenoe  were  of- 
fered on  either  side ;  for  the  burden  of  proof  lies  on  the  party  against 
whom,  in  such  case,  the  verdict  ought  to  be  given.     Veitht  v.  J2affg€f  163. 

CHALLENGE. 

1.  In  the  absence  of  any  statutory  rule,  the  order  of  proceedings  in 
challenging  petit  jurors,  may  be  properly  left  to  the  discretion  of  the 
judge  trying  the  cause ;  and  such  discretion  will  not  be  interfered  with, 
unless  it  is  clearly  made  to  appear  that  it  has  been  abused,  ne  Slate  v. 
Fiere4j  231. 

2.  Where  on  the  trial  of  an  indictment,  the  district  attorney  challeng- 
ed a  juror  peremptorily,  and  then  the  defendant  one ;  and  where,  the  pan- 
el of  jurors  being  filled,  the  defendant  insisted  that  the  state  should  exer- 
cise a  second  peremptory  challenge,  if  anv  more  were  to  be  made,  which 
the  court  refused,  and  required  the  defendant  to  challenge  the  second  time, 
before  the  state  exercised  the  right,  holding  that  upon  his  failure  to  do  so, 
the  defendant  would  waive  the  privilege  as  to  one  joror ;  Beld,  That  the 
rule  adopted  by  the  court  was  fair  and  equitable.    lb, 

8.  Where  a  person  called  as  a  petit  juror  in  a  criminal  case,  being  in- 
terrogated as  to  cause,  stated  that  he  had  heard  considerable  in  relation 
to  the  case,  but  had  not  formed  an  unqualified  opinion  in  relation  to  the 
guilt  or  innocence  of  the  defendant,  from  what  be  had  beard;  that  he  had 
formed  an  opinion  as  to  the  guilt  or  innocence  of  the  defendant,  that  if 
what  he  had  heard,  and  upon  which  he  had  formed  his  opinion,  should 
be  proved  upon  the  trial,  he  had  now  an  opinion  made  up ;  that  he  did 
not  think  he  had  any  prejudice  or  bias  to  prevent  hiji  from  hearing  the 
evidence,  and  giving  a  verdict  in  accordance  with  the  law  and  tesiimony, 
and  that  he  had  no  bias  on  his  mind,  which  would  infiuence  his  mind  as  a 
Juror ;  and  where  the  defendant  then  challenged  the  Juror  for  eauae, 
which  challenge  WIS  overruled  by  the  court;  Held,  That  the  challenge 
was  properly  disallowed,     ne  State  v.  Sater,  420. 

4.  In  a  criminal  case,  it  is  sufficient  oause  of  challenge  to  a  petit 
Juror,  on  the  part  of  the  state,  that  he  testifies  under  oath,  that  he  tboiifht 
he  had  formed  or  expressed  an  unqualified  opinion,  or  belief,  that  the  de- 
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fendant  wm  guilty  or  not  guilty,  of  the  offenso  charged ;  and  it  sead  not 
appear,  in  order  to  constitute  a  good  cause  of  challenge,  that  the  opinion 
or  belief,  formed  or  expressed  bj  the  juror,  was  in  fa?or  of  the  prisoner. 
The  State  ▼.  ShelUtfy,  477. 

5.  The  question  as  to  the  propriety  of  recalling  a  petit  juror,  who  has 
been  challenged,  and  excused  from  the  juiy  box,  for  the  purpose  of  per- 
mitting the  other  party  to  cross-examine  him,  and  thus  disprore  the  chal- 
lenge, is  wi  hin  the  discretion  of  the  district  court;  and  that  discretion 
will  not  be  controlled  by  the  supreme  court,  unless  it  be  shown  to  haTe 
been  greatly  abused.    lb. 

6.  In  a  criminal  case,  it  is  sufficient  cause  of  challenge,  by  the  state, 
that  a  petit  juror  had  formed  an  uuqualified  opinion ;  and  no  useful  pur- 
pose is  obtained  by  allowing  tlie  juror  to  state  whether  the  opinion  was 
faTorable  or  unfayorable  to  the  state.     lb. 

7.  In  the  absence  of  any  statutory  direction,  the  order  of  challenging 
petit  jurors,  and  the  mode  of  proceeding  in  filling  up  the  panel,  is  left  to 
the  discretion  of  the  district  court ;  and  unless  there  has  been  gross  abuse 
of  tbii  discretion,  there  is  no  call  for  the  interference  of  the  appellate 
court.    (Wright,  C.  J.,  dissenting )    lb. 

8.  In  the  absence  of  any  rule  of  law  upon  the  subject  of  challenging 
petit  jurors,  and  tilling  up  the  panel,  it  is  to  be  presumed  that  the  dis- 
trict court  has  adopted  a  ru'e  of  its  own,  and  that  the  same  has  been  fol- 
lowed in  impanneling  the  jury ;  and  where  this  has  been  done,  no  such 
pr^udice  has  resulted  as  to  require  a  reyersal  of  the  judgment,  unless  the 
discretion  of  the  court  in  the  premises  is  shown  to  hate  been  greatly 
abused.    (Wright,  C.  J.,  dissenting.)    Jb. 

9.  Where  in  a  criminal  cass,  a  petit  juror  was  challenged  by  the  state, 
on  the  ground  of  implied  bias,  and  being  sworn  as  a  witness  for  the  pur- 
pose of  proring  the  challenge,  stated  that  he  bad  formed  or  expressed  an 
unqualified  opinion  or  belief,  that  the  defendant  whs  guilty  or  not  guil- 
ty of  the  offense  chsrffei;  and  where  the  defendant  asked  the  juror 
whether  the  unqualified  opinion  that  he  had  formed  was  fatorable  or 
unfarorable  to  the  state — which  question  the  court  refused  to  permit 
the  juror  to  answer,  and  decided  that  the  testimony  was  sufficient, 
and  allowed  the  challenge ;  Held,  That  there  was  no  error  in  the  ruling 
of  the  courL    lb. 


CITY. 

1.  The  general  assembly  may  provide,  that  the  authority  of  a  city  shall 
not  be  extended  over  new  territory,  but  upon  the  expressed  consent  of  the 
people  of  the  city.    Morford  t.  Unger^  82. 

2.  Where  the  owner  of  land  adjoining  a  city  or  town,  lays  the  same  off 
into  lots,  and  invites  purchasers  or  settlers  to  occupy  it  with  dwellings  or 
otherwise,  he  cannot  object  to  a  law  extending  the  authority  of  the  local 
goTemment,  over  him  and  his  land  so  laid  out  and  occupied.    lb. 

3.  But  wheije  the  land  is  vacant,  or  a  cultivated  farp,  occupied  by  the 
owner  ^or  agricultural  purposes,  and  not  required  for  either  streets  or 
houses,  or  other  purposes  of  a  town,  and  solely  for  the  purpose  of  in- 
creasing its  revenue,  it  is  brought  within  the  taxing  power,  by  an  enlarge- 
ment of  the  city  limits,  such  an  act,  though  on  its  face  providing  only  for 
such  extension  of  the  city  limits,  is  in  reality  nothing  more  than  authority 
to  the  city,  to  tax  the  land  to  a  certain  distance  outside  of  its  limits;  and 
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is,  in  effbct,  the  taking  of  private  propertj,  without  compensation,  within 
the  spirit  and  meaning  of  the  constitution.    lb, 

4.  In  such  a  case,  the  force  and  effect,  and  obvious  intent  of  the  act,  is 
to  subject  such  outside  lands  to  city  taxation,  without  the  pretext  of  ex- 
tending the  protection  of  the  city  over  them,  and  when  the  power  of  the 
legislature  over  local  regulations  and  government,  ftoiishes  bo  legitimate 
basis  for  the  act.    lb, 

5.  The  extension  of  the  limits  of  a  city  or  town,  so  as  to  include  its 
actual  enlargement,  as  manifested  by  houses  and  population,  is  a  legiti- 
mate exercise  of  legislative  power,  while  an  indefinite  or  unrei^sonable  ex- 
tension, so  as  to  embrace  lands  and  farms  at  a  distance  fh>m  the  local  gov- 
ernment, is  without  authority.    Pt, 

6.  The  supreme  court  cannot  take  judicial  notice  of  the  provisions  of 
a  city  ordinance.     Oarvin  ▼.  WelUj  286. 

CONSIDERATION. 

1.  A  purchaser  of  real  estate  at  a  sheriff's  sale,  where  there  is  no 
ft-aud,  cannot  resist  the  payment  of  the  purchase  money,  upon  the  ground 
that  the  judgment  debtor  had  no  title,  or  a  defective  one,  and,  therefore, 
that  the  bid  was  without  consideration.     Cameron  v.  Logan^  434. 

CONSTITUTION. 

1.  The  object  of  the  act  entitled  "an  act  to  amend  the  act  to  incorpo- 
rate the  city  of  Muscatine,"  approved  July  14,  1856,  (Laws  of  1856,  49), 
is  sufficiently  expressed  in  its  title ;  and  the  said  act  is  not  in  violation  of 
section  26  of  the  third  article  of  the  constitution  of  1846,  which  provides 
that  "  every  law  shall  embrace  but  one  object,  which  shall  be  expressed 
in  its  title."     Morford  v.  linger^  82. 

2.  Where  the  business  of  the  general  assembly,  at  a  special  session 
convened  by  the  governor,  is  not  restricted  by  some  constitutional  provis- 
ion, it  may  enact  any  law  at  such  special  session,  that  it  might  at  a  regu- 
lar session.  The  powers  of  the  general  assembly  not  being  derived  from 
the  governor's  proclamation,  it  is  not  confined  to  the  special  purposes  for 
which  it  may  have  been  convened  by  him.    lb. 

3.  The  seventh  section  of  the  act  entitled  "an  act  to  amend 
the  act  to  incorporate  the  city  of  Muscatine,"  approved  July  14,  1856, 
which  provides  that  the  act  shall  take  effect  from  and  after  its  acceptance 
by  the  city  council  of  Muscatine,  and  its  publication  at  the  expense  of  the 
city,  is  not  a  delegation  of  its  powers  by  the  general  assembly  to  the  peo- 
ple, or  to  any  other  tribunal,  and  does  not  render  the  act  invalid  under  the 
constitution  of  1846.    lb. 

4.  The  right  of  the  general  assembly  to  create  corporations  for  muni- 
cipal purposes,  conferred  by  the  constitution  of  1846,  is  not  made  to  depend 
upon  the  consent  of  the  inhabitants,  or  proprietors  of  the  land,  on  which 
the  proposed  city  or  town  is  situate.    lb. 

5.  So,  the  power  of  imposing  a  local  government  upon  a  town  or  ci^, 
includes  the  power  of  ascertaining  the  extent  of  the  corporation  and  its 
just  boundaries,  as  well  as  the  powers  to  be  vested  in  the  local  gorem- 
ment ;  and  among  the  powers  deemed  essential  to  the  objects  of  the  cor- 
poration, is  that  of  levying  such  reasonable  taxes  upon  the  property  with- 
in its  limits  as  may  be  necessary  for  such  local  purposes  as  the  corpora- 
tion is  authorized  to  accomplish.    lb. 
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6.  But  where  the  land  is  vacant,  or  a  cultivated  farm,  occupied  by  the 
owner  for  agricultural  purposes,  and  not  required  for  either  streets  or  hou- 
ses, or  other  purposes  of  a  town,  and  solely  for  the  purpose  of  increasing 
its  revenue,  it  is  brought  within  the  taxing  power,  by  an  enlargement  of 
the  city  limits,  such  an  act,  though  on  its  face  providing  only  for  such  ex- 
tension of  the  city  limits,  is  in  reality  nothing  more  than  authority  to  the 
city,  to  tax  the  land  to  a  certain  distance  outside  of  its  limits ;  and  is,  in 
effect,  the  taking  of  private  property,  without  compensation,  within  the 
spirit  and  meaning  of  the  constitution,     lb. 

7.  In  such  a  case,  the  force  and  effect,  and  obvious  intent  of  the  act, 
is  to  subject  such  outside  lands  to  city  taxation,  without  the  pretext 
of  extending  the  protection  of  the  city  over  them,  and  when  the  power  of 
the  legislature  over  local  regulations  and  government,  furnishes  no  legiti- 
mate basis  for  the  act.     lb. 

8.  The  extension  of  the  limits  of  a  city  or  town,  so  as  to  include  its  ac- 
tual enlargement,  as  manifested  by  houses  and  population,  is  a  legitimate 
exercise  of  legislative  power,  while  an  indefinite  or  unreasonable  extension, 
so  as  to  embrace  lands  and  farms,  at  a  distance  from  the  local  government, 
is  without  authority.    lb, 

9.  The  act  entitled  ''  An  act  to  amend  the  act  to  incorporate  the  city  Qf 
If  uscatine,'*  approved  July  14,  1856,  takes  private  property  for  public  use, 
without  compensation,  and  is  unconstitutional  and  void.     lb. 

10.  A  party  accused  of  crime,  has  rights  which  the  law  recognizes  and 
protects,  and  the  constitutional  command  that  a  person  shall  not  be  twice 
put  upon  trial  fur  the  same  offense,  cannot  be  tritled  with,  and  is  not  sub- 
ject to  the  arbi-trary  will  of  either  the  public  prosecutor  or  the  court.  The 
State  T.    CalUndine,  288. 

CONSTRUCTION. 

1.  The  proper  construction  of  an  instrument  of  writing  and  the  mean- 
ing of  the  words  used,  is  to  be  determined  by  the  court.  PickereU  i,  Car^ 
toHf  544. 

CONTRACT. 

1.  A  written  agreement  may  be  varied  by  evidence  of  a  subsequent 
parol  agreement,  additional  and  suppletory  to  the  original  ccntract,  and 
upon  a  new  consideration.     WiUty  v.  Uall,  62. 

2.  So,  it  may  also  be  shown  by  parol  evidence,  that  the  parties  to  a 
written  contract,  by  a  parol  contract  subsequent  to  the  written  one,  aban- 
doned the  latter,  except  so  far  as  applicable  to  the  new  parol  agreement. 
lb. 

8.  Where  one  party  hires  himself  to  another  for  a  given  period  of  time 
and  leaves  the  service  before  the  expiration  of  the  term,  without  any  fault 
on  the  part  of  the  employer,  the  former  may  recover  ihe  value  of  the  ser- 
Ti«M  p  rformed^as  upon  a  quantum  meruit^  without  showing  that  he  per- 
formed his  entire  comract,  or  that  he  left  the  service  of  his  employer  for 
good  cause.    Pixler  v.  NiehoU,  1U6. 

4.  But  in  such  a  case,  where  the  contract  is  broken  by  the  fault  of  the 
pftrty  employed,  after  part  performance  has  been  received,  the  employer 
18  entitled,  if  he  so  elect,  to  set  up  in  defense  the  breach  of  the  contract, 
for  the  purpose  of  reducing  the  damages,  or  showing  that  nothing  is  due, 
and  to  deduct  what  it  will  reasonably  cost  to  procure  a  completion  of  the 
whole  service,  as  well  as  any  damages  sustained  by  reason  of  a  non-Ailfil- ' 
ment  of  the  contract.    lb. 
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5.  And  in  such  a  oaie,  if  it  is  found  that  the  damages  are  equal  to.  or 

greater  tlian,  the  Talue  of  the  serA'ices  rendered,  and  that  the  employer, 
aving  aright  to  the  performance  of  the  whole  contract,  has  not  receiTod 
any  beneficial  serf  ice,  the  employed  is  not  entitled  to  recofer.    lb. 

6.  Where  a  party  seeks  to  recover  for  work  and  labor  performed  under 
a  special  contract,  which  he  sets  out  in  his  petition,  the  defendant  may 
show  thut  the  work  was  performed  under  a  special  contract  differing  from 
that  declared  npon  by  the  plaintiff.     Young  t.  Jones,  219. 

7.  Where  a  plaintiff  claimed  of  the  defendant  $164  50,  and  averred 
that  at  the  special  instance  and  request  of  defen*lant,  he  worked  f«ir  him 
ninety-four  days,  •and  delendant  promised  to  pny  him  therefor,  $1  75  per 
diiy— -all  of  whicli  was  denied  by  the  answer  ;  and  where,  on  the  trial,  the 
defendant  offered  to  prove  that  the  work  done  by  plaintiff  was  done  under 
a  speoial  contract,  by  which  he  was  to  pay  the  plaintiff  $75,00 — which  tes- 
timony was  r^Jecied  by  the  court;  Held,  That  the  evidence  w-is  admissi- 
ble.   Jb. 

8  Where  in  an  act' on  to  recover  a  bfilance  due  on  a  contrart  for  build- 
ing a  school-house,  a  copy  of  which  contract  was  attached  to  the  petition, 
and  was  signed  by  the  secretary  of  the  district,  the  averments  of  which 
petition  were  denied  by  the  answer,  the  plaintiff  first  offered  in  evidence 
the  instrument  of  writmil^  attached  to  the  petition  which  was  objected  to, 
and  excluded  by  the  court ;  and  where  the  plaintiff  then  oal  ed  witnesses, 
and  proposed  to  prove  that  he  had  called  upon  the  directors  of  the  school 
district  for  the  contract,  or  a  copy  thereof,  to  work  by  in  building  the 
school-house,  and  that  the  directors  delivered  to  him  the  instrument,  and 
told  him  to  work  by  the  sume,  in  building  the  house ;  and  where  the  plain- 
tiff proposed  to  offer  the  said  instrument  in  evidence,  as  the  contract  be- 
tween the  parties,  all  of  which  evidence  was  excluded  by  the  court;  Heldj 
That  the  court  erred  in  excluding  the  evidence.  Pierce  y.  School  Dittrict 
No,  Two,  Ac,  277. 

9.  Where  an  agreement  has  been  made  in  good  faith,  with  the  express 
intention  of  settling  prior  dispute's,  the  parties  cannot  go  behind  it;  and 
a  purchaser  from  one  or  the  parties,  with  notice  of  the  eantract,  takes  sub- 
ject to  the  settlement.     Stevart  et  aL  v.  Chadwick  et  al ,  463. 

10.  Where  W.  and  C.  esch  claimed  a  '*  claim  "  right  in  mineral  land, 
and  0.,  and  the  administrator  of  W.,  entered  into  an  agreement,  by  which 
the  said  0.  agreed  to  give  to  the  said  W*s  estate  one-sixth  part  of  all  min- 
eral raised  upon  the  land ;  that  he  would  enter  the  land  trom  the  United 
States,  and  was  to  receive  the  surface,  or  soil  of  said  property ;  that  if  he 
worked  the  ground,  he  would  pay  to  said  istate one-sixth  of  the  mineral  ; 
and  that  if  the  estate  worked  or  discovered  any  mineral,  it  was  to  have  the 
privilege  to  do  so,  without  paying  any  part  to  any  person  ;  Held,  1.  That 
C.  was  to  bold  the  soil,  or  surface— the  agricultural  use  of  the  land — and 
that  the  estate  or  heirs  of  W.  held  the  mineral  right ;  2.  That  C,  when  h# 
caused  the  land  to  be  entered,  held  the  mineral  right  in  trust  for  the  hmkn 
of  W.     n 

CONTINUANCB. 

1.  In  an  sfRdavit  for  a  continuance,  on  the  ground  of  thoabitence  of  a 
witness,  it  is  not  sufficient  to  state  that  a  party  has  used  due  diligence  to 
obtain  the  testimony ;  but  what  has  been  done  should  be  set  forth  in  the 
affidavit,  that  the  court  may  Judge  of  the  diligence.  Thureton  v.  Cavemor, 
155. 
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2.  Where  an  affidavit  for  a  continuance,  on  the  ground  of  the  absence 
of  a  witness,  stated  that  the  witness  is  a  resident  of  P.  county,  (the  place 
of  the  trial) ;  that  he  is  now  temporarily  absent,  but  where  he  is,  affiant 
does  not  know ;  that  on  a  day  named,  (about  a  month  before  the  com- 
mencement of  the  term),  a  subpoena  was  issued;  that  it  was  retvmed  on 
the  third  day  of  the  term,  "not  found ; "  that  up  to  that  time,  affiant  did 
not  know  but  that  said  witness  had  returned,  and  had  been  senred ;  and 
that  affiant  had  used  due  diligence  to  obtain  the  attendance  of  said  wit- 
ness, Ac;  Hdd,  That  the  affidavit  was  insufficient.    Ih. 

8.  Where  a  party  asks  for  the  continuance  of  a  eause,  on  the  ground 
of  the  absence  of  a  witness,  whose  residence  he  does  not  know,  he  should 
show  either  that  he  has  not  had  time  to  ascertain  the  residence  of  the  wit- 
ness, or  that  he  has  used  proper  diligence  to  ascertain  his  residence. 
Jamet  v.  ArhuekUy  372. 

4.  Where  in  an  action  commenced  before  a  Justice  of  the  peace,  it 
appears  that  no  defense  was  made  before  the  Justice,  no  object  is  to  be 
gained  by  granting  a  continuiiice  in  the  district  court,  on  appeal,  on  the 
ground  of  the  absence  of  a  witness.    lb. 

5.  Action  commenced  before  a  Justice  of  the  peace,  in  April,  1856,  to 
which  the  defendant  made  no  defense,  and  judgment  was  rendered  against 
him.  On  appeal,  And  in  September,  1857,  the  defendant  filed  in  the  dis- 
trict court  an  affidavit  for  a  continuance,  on  the  ground  of  the  absence  of 
a  witness,  stating  in  hit  affidavit,  **that  saiu  witness  resides  somewhere  in 
the  state  of  Illinois,  but  the  county  I  am  not  able  to  state  at  present," 
which  application  was  overruled ;  Htld,  that  the  continuance  was  proper- 
ly refused.    lb, 

6.  The  act  entitled  "an  act  to  amend  section  1768,  and  amendatory  of 
the  law  providing  when  cases  in  courts  of  record  shall  be  tried,"  approved 
March  28, 1858,  was  not  designed  to  continue  every  cause  to  the  second 
term  after  its  commencement,  but  to  continue  the  trial  on  contested  cases, 
but  not  those  in  which  there  was  a  defiftult,  or  in  which  the  whole  cause 
of  action  was  admitted.     Duncan  v.  Eobart  el  al.,  887. 

7.  Where  it  appeared  from  the  record  of  a  cause,  "  that  heretofore,  to- 
wit :  on  the  28th  of  May,  1858,  an  amended  petition  was  filed,"  and  that 
the  cause  had  been  tried  at  a  former  term,  when  the  verdict  was  against 
the  defendant,  but  the  judgment  was  arrested  and  a  new  trial  granted,  and 
thereupon  the  plaintiff  filed  the  said  amended  petition ;  and  where,  it  be- 
ing at  least  the  second  term  after  the  commencement  of  the  suit,  the  de- 
fendant claimed  that  he  was  entitled  to  a  continuance  under  the  act  enti- 
tled "an  act  to  amend  section  1763  of  the  Code,  and  amendatory  of  the 
law  providing  when  causes  in  courts  of  record  sfiall  be  tried,''  approved 
March  22,  1858  ;  Htld,  That  the  defendant  was  not  entitled  to  a  continu- 
ance.   Dvtimmofuf  V.  Stewart,  841. 

8.  An  affidavit  for  a  continuance,  on  the  ground  of  the  absence  of  wit- 
nesses, should  state  their  residence,  the  particular  facts  expected  to  be 
proved  by  them,  and  that  the  affiant  knows  no  other  witness  by  whom  the 
facts  can  be  so  fhUy  proved.     7%e  State  v.  Sater,  420. 

9.  Where  a  party  indicted  for  stealing  a  horse,  filed  his  affidavit  for  a 
continuance,  on  the  gpround  of  the  absence  of  witnesses,  and  after  sta- 
ting the  names  of  the  witnesses,  alleged  that  he  expected  to  prove  by  said 
witnesses,  that  he  did  net  steal  the  horse,  as  charged  in  the  indictment ; 
that  at  the  time  said  horse  was  stolen,  he  was  at  another  and  different 
place ;  that  he  expected  to  prove  by  them  other  facts  which  would  estab- 
lish his  innocence;  and  that  he  could  not  prove  said  facts  so  fully  by  any 
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other  witnesses  ;  which  application  was  orerruled ;  ff€ld,  That  the  contin- 
uance was  properly  refused.    Jb. 

10.  An  affidaTit  for  a  continuance,  on  the  g^und  of  the  absence  of  a 
witness,  which  does  not  show  that  the  facts  expected  to  be  proTcd  by  the 
witness,  are  material  and  relcTant,  nor  that  the  defendant  knows  no  other 
witness  by  whom  the  same  facts  can  be  so  fully  proved,  is  insufficient.  The 
Stater,   WiUianu,  588. 

10.  Where  an  affidavit  for  a  continuance  in  a  criminal  cause,  on  the 
ground  of  the  absence  of  witnesses,  fully  complies  with  the  requirements 
of  section  1766  of  the  Code,  the  continuance  should  be  granted;  and  the 
fact  that  the  absent  witnesses  reside  out  of  the  state,  furnishes  no  reason 
for  refusing  the  continuance.     The  Staee  v.  Barrett,  586. 

COSTS. 

1,  Section  1811  of  the  Code,  does  not  apply  to  oaset  appealed  from 
justices  of  the  peace,  by  the  party  against  whom  judgment  ii  rendered, 
and  where  upon  trial  in  the  district  court,  the  judgment  rendered  against 
the  appellant,  is  less  than  that  rendered  by  the  justice.  Beet  t.  Dean^ 
519. 

2.  Where  a  defendant  appeals  from  a  judgment  rendered  by  a  jus- 
tice of  the  peace,  and  the  plaintiff  in  the  district  coort,  reoorers  a  less 
judgment  than  was  rendered  by  the  justice,  he  is  entitled  to  recoTer  the 
costs  made  subsequent  to  the  appeal.    lb, 

COUNTERFEITING. 

1.  In  an  indictment  for  having  in  possession  forged  and  counterfeit 
bank  bills,  with  intent  to  defraud,  &c.,  it  is  not  necessary  to  aUege  an  in- 
tent to  defraud  any  particular  person  or  corporation  ;  nor  is  it  necessary 
to  aver  a  felonious  or  willful  intent  to  defraud.  The  State  v.  Caltendme, 
288. 

2.  In  an  indictment  for  having  in  possession  forged  and  counterfeit 
bank  bills,  with  intent  to  defraud,  &c.,  a  copy  of  the  bills  should  be  set 
out  in  the  indictment,  or  a  reason  given  for  not  doing  so.    lb. 

3.  Section  2630  of  the  Code,  means  a  bill  purporting  to  be  issued  by  a 
company  or  bank  named,  which  company  or  bank  is,  in  fact  authorized, 
&c.,  and  not  a  bill  purporting  that  the  company  or  bank  is  authorized,  Ac. 
lb, 

4.  Where  an  indictment  for  having  in  possession  forged  and  counter- 
feit bank  bills,  i^ith  intent  to  defraud,  Ac,  described  the  bills  as  follows  : 
*<  Thirteen  false,  &c.,  bank  bills,  numbered  1566,  1559,  1670,  &c.,  purport- 
ing to  have  been  issued  by  a  corporation  duly  authorized  for  that  purpose 
by  the  state  of  Illinois,  to-wit :  purporting  to  be  bank  bills  of  the  bank  of 
Belleville,  state  of  Illinois,  each  of  said  bank  bills  being  of  the  denomina- 
tion of  two  dollars ;  **  Held,  That  the  bills  were  not  sufficiently  described. 
lb, 

5.  An  indictment  under  section  2634  of  the  Code,  for  having  in  posses- 
sion false  money,  or  coin  counterfeited  in  the  similitude  of  coin  current  in 
the  state  of  Iowa,  &c.,  need  not  allege  that  the  coin  was  counterfeited 
in  the  similitude  of  the  current  coin  of  the  United  States ;  nor  is  it 
necessary  to  aver  that  the  counterfeit  coin  was  of  any  value.  Tht  State  v. 
WiUiame,  533. 
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6.  Under  an  indictment  for  having  in  possession  false  monej,  or  coin 
not  counterfeited  in  the  similitude  of  coin  current  in  the  state,  kc.j  it  is  not 
necessary  for  the  jury,  bj  their  verdict,  to  find  more  than  that  the  defend- 
ant is  guilty  as  charged  in  the  indictment;  and  where  they  do  more,  and 
ther0  is  any  valid  objection  to  their  finding,  it  may  be  rejected  by  the 
court,  and  judgment  rendered  on  the  verdict  of  guilty.    lb, 

7.  An  indictment  for  uttering,  as  true,  a  counterfeit  bank  bill,  under 
section  2627  of  the  Code,  need  not  allege  an  intention  to  defraud  any  par- 
ticular person.     The  State  ▼.  Barrett^  636. 

8.  An  indictment  which  charges  the  defendant  with  uttering,  passing, 
and  tendering  in  payment,  a  counterfeit  bank  bill,  with  intent  to  defraud, 
&c.,  does  not  charge  more  than  one  public  offense,  and  is  not  in  violation 
of  section  2917  of  the  Code.  lb, 

9.  Where  on  the  trial  of  an  indictment  for  uttering  a  counterfeit  bank 
bill,  Ac,  the  defendant  objected  to  the  bill  offered  in  evidence,  on  the 
ground  of  variance  in  the  name  of  the  president;  and  the  court,  upon  in- 
spection, decided  that  it  could  not  determine  that  there  was  a  variance, 
and  permitted  the  bill  to  be  read  to  the  jury;  Jleld^  That  there  was  noth- 
ing to  show  that  a  variance  existed  of  such  a  character  as  to  exclude  the 
bill  from  "the  jury.     lb. 

COUNTY  JUDGE. 

1.  The  county  judge  possesses  the  power  to  submit  to  a  vote  of  the 
people  of  the  county,  the  question  whether  the  county  will  subscribe  to 
the  capital  stock  of  a  railroad  company,  whose  road  is  to  run  through 
such  county,  and  such  a  vote  is  not  derogatory  of  the  law.  Gamee  v.  Robby 
193. 

2.  Where  an  assignee,  under  an  assig^nment  for  the  benefit  of  credi- 
tors, files  a  bond  as  required  by  law,  and  also  an  inventory  and  appraise- 
ment of  the  assigned  property,  sworn  to  by  two  disinterested  persons,  the 
county  judge  possesses  no  power  or  authority,  under  the  act  entitled  ^^an 
act  to  amend  chapter  62,  title  13  of  the  Code  of  Iowa,  and  to  close  up  as- 
signments for  the  benefit  of  creditors,"  approved  January  29,  1857,  to  re- 
move the  assignee,  and  appoint  a  new  one.     Drain  et  al.  v.  Miekelj  438. 

8.  The  power  conferred  upon  the  county  judge,  by  section  twelve  of 
the  act  in  relation  to  assignments  for  the  benefit  of  creditors,  approved 
January  29,  1857,  is  to  be  exercised  when  there  is  likely  to  occur  a  failure 
of  the  trust,  and  not  where  there  is  merely  an  imperfect  performance  of  the 
duty  prescribed.     lb. 


COUNTY  TREASURER. 

1.  Where  in  an  action  of  trespass,  a  county  treasurer  Justifies  the  ta- 
king of  personal  property,  for  the  non-payment  of  taxes,  under  a  warrant 
oi  the  county  judge,  attached  to  the  tax  list,  commanding  him  to  eoUeot 
the  taxes  therein  mentioned,  he  need  not  set  out,  with  a  copy  of  the  war- 
rant, the  tax  list,  nor  a  copy  thereof.  An  averment,  in  his  answer,  of  his 
readiness  to  produce  the  tax  list,  is  all  that  is  required.  Gatnee  ▼.  Sobb^ 
198. 

2.  Where  a  county  treasurer,  in  justifying  an  action  of  trespass,  for  the 
taking  of  personal  property,  states  in  his  answer  that  he  received  the  tax 
list  for  a  given  year,  with  the  warrant  of  the  county  jodge  attached,  in 
dae  form,  he  need  not  state  more  to  show  the  authority  under  whieh  the 
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list  was  made,  and  that  he  was  aathoHsed  to  collect  the  taxes  within  the 
limits  of  the  county,  in  the  mabner  prescribed  bj  law.    lb. 

8.  Where  taxes  are  leyied  under,  and  b j  Tirtue  of,  a  Tote  of  the  people 
authorised  by  law,  a  failure  oo  the  part  of  those  officers  oondocting  the 
election,  and  those  whose  dutj  it  is,  by  law,  to  make  the  entries,  and  gi^e 
the  notices,  necessary  to  perfect  the  TOte,  will  not  make  the  county  treas- 
urer liable  as  a  wrong-doer,  in  the  collection  of  taxes  IcTied  under  such 
Yote,  if  authorised  by  a  proper  warrant.    lb, 

4.  Under  sections  487,  488  and  492  of  the  Code,  the  tax-list,  with  the 
warrant  of  the  county  judge  attached,  completely  protects  the  county 
treasurer  Against  the  ii  regular  or  illegal  proceedings  of  the  uffieers  con- 
nected with  the  IcTy  of  the  tax.    Jb, 

5.  A  county  treasurer,  as  to  justification  in  lerying  upon  property  for 
the  non-payment  of  taxes,  occupies  the  same  position  to  i^l  taxes,  whether 
general  or  special ;  and  his  protection  is  as  full  and  complete  in  the  col- 
lection of  special,  as  it  is  in  that  of  general  taxes,  in  reference  to  the  ille- 
gality or  irregularity  of  the  assessment.    lb, 

6.  Where  the  law  authorises  a  submission  to  a  Tote  of  the  people,  as 
to  the  IcTying  of  a  special  tax,  and  there  is  such  a  submission  in  fact,  and 
the  result  is  declared  in  faTor  of  the  proposed  tax,  the  count/  treasurer 
is  not  to  be  held  liable  for  any  failure  of  the  county  judge,  or  other  officer, 
to  comply  with  the  directory  proTisioos  of  the  law  regulating  the  manner 
of  conducting  the  election,  or  their  neglect  in  making  the  proper  entries. 
lb. 

7.  Where  a  tax  Is  leyied  by  a  county  judge,  under  sectirn  81  of  the  act 
entitled  **an  act  for  the  public  instruction  of  the  state,"  approved  March 
12,  1858,  for  the  support  of  schools  within  the  county,  the  county  treasu- 
rer may  lawfully  collect  the  same.     The  Co.  of  Louisa  j.  Dofnton,  517. 

CRIMINAL  LAW. 

1.  Where  scTeral  persons  are  jointly  indicted  for  a  joint  trespass  on 
two  other  persons,  it  is  error  to  instruct  the  jury,  that  if  the  defendants 
struck  one  of  the  persons  charged  to  have  been  assaulted,  they  are  guilty 
of  assault  and  battery,  unless  they  struck  in  self-defense.  The  State  t. 
MeCUntoek,  208. 

2.  All  who  instigate  and  promote  the  commission  of  an  unlawful  act, 
are  equally  guilty  with  those  who  commit  the  act  itself;  and  a  person  aid- 
ing and  abetting  the  commissioq^  of  an  assault  and  battery,  is  as  guilty  as 
the  others,  although  he  did  not  strike  himself.    Jb. 

8.  Where  two  or  more  persons  are  indicted  for  an  assault  on  two  per- 
sons, they  cannot  be  conyicted  of  the  joint  olTeDse,  unless  the  jury  find 
that  the  assault  and  battery  was  committed  upon  both  of  the  persons 
named  in  the  indictment.    lb. 

4.  The  charge  of  an  assault  upon  two  persons  is,  in  legal  contempla- 
tion, so  far  different  flrom  a  charge  of  assault  upon  one  of  them,  that 
proof  of  the  commission  of  the  act  in  regard  to  one,  does  not  sustain  the 
indictment,    lb. 

6.  Where  scTeral  persons  are  charged  with  a  joint  assault  and  battery 
on  two  persons,  either  of  the  defendants  may  be  conTicted  for  his  own 
separate  assault  on  the  persons  named  in  the  indictment.    lb, 

6.  Under  an  indictment  charging  sereral  defendants  with  a  joint  as- 
sault and  battery  oo  two  different  persons,  neither  of  the  defendMits  can 
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be  eonyicted  for  an  indiTidual  ond  separate  aasaalt  and  batterj  on  one  of 
the  persons  charged  in  the  indictment  to  have  been  assaulted.     lb, 

7.  Where  a  party  is  charged  with  forging  an  indorsement  on  the  back 
of  an  order  or  dT9,fi  jfurportmff  to  have  been  drawn  by  one  bank  upon  an- 
other, proof  of  the  existence  of  the  bank  is  not  required ;  nor  is  it  ne- 
oessarj  to  aver  the  genuineness  or  validity  of  the  instrument  forged.  T/U 
StaU  V.  Fierce,  231. 

8.  The  language,  spirit,  scope  and  tenor  of  section  264S  of  the  Code, 
shows  that  it  extends  to  cases  for  falsely  making  and  uttering  indorse- 
ments on  any  note,  bill,  order,  or  instrument,  as  well  as  to  falsely  making 
and  uttering  the  body  of  the  instrument  itself.    lb, 

9.  The  essence  of  the  crime  of  forgery  consists  in  doing  the  act  with 
the  intention  to  defraud.    lb, 

10.  Where  a  writing  is  invalid  on  its  face,  it  cannot  be  the  subject  of 
forgery,  for  the  reason  that  it  has  no  legal  tendency  to  effect  a  fraud ;  but 
where  the  invalidity  is  to  be  made  out  by  proof  of  some  extrinsic  fact,  the 
instrument,  if  good  on  its  face,  may  be  legally  capable  of  effecting  a  fraud, 
and  the  party  making  the  same  may  be  punished.    lb, 

1 1.  In  order  to  constitute  the  crime  of  forgery,  it  is  not  necessary  that 
any  person  should  have  been  defrauded  in  fact.  The  attempt  to  defiraud, 
and  the  intention  to  do  so  is  sufficient.    Jb, 

12.  Where  a  party  is  put  upon  trial  for  a  criminal  offense,  ir  is  not  with- 
in the  scope  of  the  authority  of  either  the  attorney  for  the  state,  or  ot  the 
court,  to  take  the  case  from  the  jury,  of  their  own  arbitrary  will,  and 
without  a  peremptory  and  controlling  cause,  and  again  hold  him  to  trial 
on  the  same  charge,  although  it  be  newly  presented ;  and  such  a  |iroceed- 
ing  amounts  to  an  acquittal,  and  may  be  pleaded  as  such.  The  State  v. 
CalUndme,  288. 

13.  A  party  accused  of  crime,  has  rights  which  the  law  recognises  and 
protects,  and  the  constitutional  command  that  a  person  shall  not  be  twice 
put  upon  trial  for  the  same  offense,  cannot  be  trifled  with,  and  is  not  sub- 
ject to  the  arbi-trary  will  of  either  the  public  prosecutor  or  the  court.   lb, 

14.  To  permit  either  the  court  or  the  attorney  for  the  state,  to  stop  a 
criminal  trial,  and  bind  over  or  commit  the  accused,  to  answer  to  the  same 
or  another  indictment,  at  a  fliture  time,  because  the  testimony  fails,  or  a 
witness  is  wanting,  in  consequence  of  his  name  not  beins  upon  the  in- 
dictment, would  l^  trifling  with  the  accused  to  a  degree  which  cannot  be 
tolerated.    lb, 

15.  The  provisions  of  chapter  176  of  the  Code,  do  not  extend  the  pow- 
ers of  the  court  so  far  as  to  permit  the  court  to  arrest  a  criminal  trial,  and 
discharge  the  jury,  because  of  the  exclusion  of  a  witness,  and  to  hold  the 
defendMit  to  answer  to  a  subsequent  indictment  for  the  same  offense.    lb 

16.  Wliere  to  an  indictment  for  having  in  his  possession  forged  and 
counterfeit  bank  bills,  with  intent  to  defraud,  knowing  them  to  be  coun- 
terfeit, the  defendant  filed  a  special  plea,  averring  that  at  a  former  term 
of  the  court,  he  was  legally  and  regularly  indicted  for  the  same  offense  , 
that  he  pleaded  to  the  indictment,  and  issue  was  joined  thereon ;  that  a 
jury  was  regularly  impannelled  and  sworn,  and  the  trial  progressed  to  the 
examination  of  one  K.  and  one  M.,  as  witnesses  on  the  part  of  the  state, 
when,  on  motion  of  the  court,  the  indictment  was  dismissed,  and  the  de- 
fendant discharged  from  the  same ;  and  that  said  proceedings  were  a  bar 
to  further  proceedings  against  him  on  the  present  indictment,  to  which 
plea  a  demurrer  was  sustained  by  the  court ;  Held,  that  the  court  erred 
lo  sustaining  the  demurrer.    lb. 
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1 7.  In  an  indictment  for  having  in  possesaion  forged  and  counterfeit 
bank  bills,  with  intent  to  defraud,  &c.,  it  is  not  necessary  to  allege  and  in- 
tent to  deh'aud  any  particular  person  or  corporation ;  nor  is  it  necessary  to 
aver  a  felonious  or  willful  intent  to  defraud.     lb, 

18.  In  an  indictment  for  having  in  possession  forged  and  counterfeit 
bank  bills,  with  intent  to  defraud,  &c.,  a  copy  of  the  bills  should  be  set 
out  in  the  indictment,  or  a  reason  given  for  not  doing  so.     lb, 

19.  Section  2630  of  the  Code  means  a  bill  purporting  to  be  issued  by  a 
company  or  bank  named,  which  company  or  bank  is,  in  fact,  authorixed, 
kc.j  and  not  a  bill  purporting  that  the  company  or  bank  is  authorised, 
&c.    lb, 

20.  Where  an  indictment  for  having  in  possession  forged  and  counter- 
feit bank  bills,  with  intent  to  defraud,  &c.,  described  the  bills  as  follows : 
**  Thirteen  false,  Ac,  bank  bills,  numbered  1566,  1559, 1670,  &c.,  purport- 
ing to  have  been  issued  by  a  corporation  duly  authorixed  for  that  purpose 
by  the  state  of  Illinois,  to-wit :  purporting  to  be  bank  bills  of  the  bank 
of  Belleville,  state  of  Illinois,  each  of  said  bank  bills  being  of  the  denom- 
inotion  of  two  dollars ;  Held,  That  the  bills  were  not  suflSciently  describ- 
ed,   lb. 

21.  Neither  the  present  nor  the  past  statutes  of  this  state  dispense  with 
the  leading  requisites  of  indictments.     lb, 

22  To  render  a  defendant  liable  under  section  2709  of  the  Code,  for 
lewdness,  the  indictment  should  charge  that  the  parties  were  not  married 
to  each  other.     The  State  ▼.  Clinch^  401. 

23.  Where  on  the  trial  of  an  indictment  the  defendant  asked  the  court 
to  ii.struct  the  jury  as  follows:  **  That  verbal  confession."  of  guilt  are  to 
bo  received  from  a  single  witness  with  caution  f*  which  the  court  refused 
to  give  as  asked,  but  gave  in  the  following  shape:  ** That  verbal  confes- 
sion;) of  guilt,  uncorroborated  by  circumstances,  are  to  be  received  with 
great  caution;*'  and  where  the  defendant  Airther  asked  the  court  to  in- 
struct :  **  That  extra  judicial  confessions — that  is,  confessions  made  out 
of  C(»urt — when  testified  to  by  but  a  single  witness,  and  where  the  prop- 
erty is  not  traced  to  the  possession  of  the  accused,  are  not  alone  sufficient 
to  convict ;"  which  the  court  modified  so  as  to  make  it  read  as  follows  : 
"That  extra-judicial  confessions,  when  testified  to  by  but  one  witness,  un- 
c.trruborated  by  circumstances,'*  &c.;  Ileld,  That  the  modifications  of  the 
court  did  not  essentially  vary  the  principle  embodied  in  the  instructions. 
The  State  v.  WUeon,  407. 

24.  It  is  the  intent  with  whieh  the  injury  is  inflicted,  or  attempted,  that 
constitutes  the  offense  of  an  assault  with  intent  to  commit  a  great  bodilj 
injury ;  and  when  the  intent  is  shown,  that  which  would  be  an  assault  un- 
accompanied with  the  felonious  intent,  will  be  such  when  thus  accompa- 
nied.    The  State  v.  Malcolm,  413, 

25.  Where  under  an  indictment  for  an  assault  with  intent  to  commit  a 
great  bodily  injury,  it  appeared  that  the  defendant  was  in  a  store-room, 
and  while  there  some  words  passed  between  him  end  one  0. — the  person 
assaulted — that  defendant  slid  off  the  counter  with  a  bowie  knife  in  his 
right  hand,  and  threatened  0.  with  violence,  when  he  was  caught  and 
held  for  some  time;  that  0.  ran,  and  was  soon  followed  by  the  prisoner, 
with  the  knife  in  his  hand ;  that  he  was  caught  while  in  pursuit ;  that 
while  in  the  house,  he  was  not  within  ten  feet,  and  when  out  of  the  house, 
not  within  fifty  feet  of  said  0.;  that  he  did  not  attempt  to  throw  :he 
knife,  but  had  to  be  held,  in  order  to  prevent  his  following  up  more  close- 
ly said  0.;  and  that  he  was  very  angry ;  and  where  the  court  instructed 
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the  jury  an  follows:  1.  That  if  the  defendant  hnd  a  bowie-knife  in  his 
hand  of  safficient  capacity  to  inflict  a  great  bodily  iigury  upon  O.,  and 
was  only  prerented  from  inflicting  a  great  bodily  injury  upon  him^  by  oth- 
ers, then  he  is  guilty ;  2.  That  if  he  had  the  intent,  and  means  to  inflict 
the  offense  charged,  and  was  only  prerented  from  inflicting  the  same,  by 
others,  the  distance  of  defendant  from  0.,  is  not  material ;  3.  That  if  the 
jury  should  be  of  opinion,  from  the  eyidence,  that  the  defendant,  had  the 
means  and  ability  to  inflict  a  great  bodily  injury  upon  0.,  and  find  the 
defendant  intended,  and  endearored  to  inflict  such  iigury,  and  would  hare 
done  so,  had  he  not  been  arrested  and  prevented  by  the  interference  of 
others,  it  will  be  their  duty  to  find  against  the  defendant ;  Held,  That 
the  instructions  were  correct.    lb. 

26.  In  an  indictment  charging  the  defendant  with  knowingly  resisting 
an  officer,  in  attempting  to  execute  legal  process,  it  is  not  necessary  to 
aver  that  the  officer,  at  the  time,  informed  the  defendant  that  he  acted  un- 
der the  authority  of  a  warrant ;  nor  need  the  indictment  set  forth  at  length 
the  acts  of  the  officer,  or  show  that  in  making  the  arrest,  he  complied,  in 
all  respects,  with  the  requisites  of  the  statutes.  The  Stale  v.  IVeematij  428. 

27.  In  serving  a  writ,  an  officer  will  be  presumed  to  have  discharged 
his  duty,  and  where  a  party,  who  resists  the  officer,  relies  on  the  fact  that 
he  omitted  to  declare  the  authority  under  which  he  acted,  it  is  proper  mat- 
ter of  defense.    lb. 

28.  In  an  indictment  for  resisting  an  officer  in  the  execution  of  legal 
process,  the  time  of  the  commission  of  the  off'ense  is  immaterial,  and  need 
not  be  proved  as  alleged  ;  and  where  the  time  is  alleged  under  a  videlicet^ 
it  is  nugatory,  and  not  traversable,  and  if  repugnant  to  the  fact,  does  not 
vitiate  the  indictment,  but  tbe  videlicet^  itself,  may  be  rejected  as  surplus- 
age,   lb, 

29.  It  is  only  an  inconsistency  in  the  material  allegations,  that  will  vi- 
tiate an  indictment ;  and  where  the  defective  averment  may,  without  det- 
riment to  the  indictment,  be  wholly  omitted,  it  may  be  considered  as  sur- 
plusage, and  disregarded,    lb, 

30.  Under  an  indictment  for  enticing  away  an  unmarried  female,  un- 
der the  age  of  fifteen  years,  from  her  father,  &c.,  without  their  consent, 
for  the  purpose  of  prostitution,  the  defendant  cannot  show  that  the  said 
female  before  said  enticing,  told  him  that  she  was  over  fifteen  vears  of  age. 
The  States.  Ruhl,  447. 

SI.  A  party  is  liable  for  a  wrongful  act,  where  there  exists  a  criminal 
intent,  although  the  act  done,  is  not  that  which  was  intended.  The 
wrongful  intent  to  do  one  act,  is  transposed  to  the  other,  and  constitutes 
the  same  offense.    Jb, 

32.  The  words,  "or  other  persons  having  the  legal  charge  of  her  per- 
son," in  section  2584  of  the  Code,  do  not  mean  that  such  person  shall  have 
all  the  power  and  authority  over  the  child  possessed  by  the  parent,  or  legal- 
ly appointed  gpiardian  ;  nor  do  they  mean  the  person  who  has  the  tempo- 
rary charge,  or  a  charge  for  a  particular  purpose — as  a  school-mistress 
or  governess.     lb, 

33.  If  otherwise  made  out,  the  crime  will  be  complete,  if  the  enticing 
away  was  without  the  consent  of  a  person  who,  with  the  permission  of 
the  parents,  if  living^  was  entrusted  with  the  care,  custody,  charge,  or 
control  of  the  child,  as  an  actual  member  of  the  family.    lb, 

34.  Where  on  the  trial  of  an  indictment  for  enticing  away  an  unmar- 
ried female,  under  the  age  of  fifteen  years,  &c.,  the  evidence  tended  to 
show  that  the  female  had  resided  with  her  uncle,  0.,  for  about  seven 
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yean,  as  a  member  of  bis  familj,  tbe  coart  was  asked  to  instract  as 
follows :  '^Tbat  if  she  was  Hying  in  the  family  of  O.,  as  a  member  of  bis 
fkmily,  and  bad  no  parent  or  guardian  in  tbe  state,  and  was  wholly  onder 
tbe  protection  and  care  of  said  O.,  then  she  was  under  tbe  control  of  tbe 
said  O.  within  tbe  statute,  provided  she  was  under  fifteen  years  of  age  at 
the  time,  and  there  by  tbe  consent  of  her  parents,  which  consent  may  be 
proved  by  tbe  relationship  of  tbe  family,  and  tbe  length  of  time  she  has 
been  there,  in  tbe  absence  of  other  testimony,"  which  instruction  was 
was  given  by  tbe  court ;  and  where  tbe  defendant  asked  tbe  court  to  in- 
struct as  follows:  **Tbat  if  tbe  child  was  not  under  the  control  of  father 
or  mother,  any  one  who  claimed  to  have  such  control  must  show  that  be 
has  been  legally  appointed  tbe  gpiardian  for  that  purpose,  or  that  said 
child  has  been  apprenticed,"  which  instruction  tbe  court  refused;  HM, 
That  there  was  no  error  in  giving  tbe  one,  and  refusing  tbe  other  in- 
struction.   Ih, 

86.  Where  tbe  parents  of  the  female  enticed  away,  are  dead,  and  no 
guardian  has  been  appointed,  those  with  whom  she  resided  as  a  mem- 
ber of  tbe  family,  and  who  bad  her  wholly  under  their  care  and  protec- 
tion, would  have  tbe  *'  legal  charge  of  her  person,"  within  the  meaning  of 
section  2584  of  tbe  Code.    Ih, 

36.  Tbe  word  ''prostitution,"  in  section  2584  of  tbe  Code,  means  oom- 
mon,  indiscriminate,  illicit  intercourse,  and  not  merely  seduction,  or  sex- 
ual intercourse,  confined  exclusively  with  one  man.    lb, 

37.  Where  on  tbe  trial  of  an  indictment  for  enticing  away  an  unmaried 
female,  Ice,  there  was  testimony  of  a  purpose  on  tbe  part  of  defendant,  *Hjo 
seduce  and  enjoy  tbe  body  of  tbe  said  female,  and  that  be  had  taken  her 
away  in  order  to  have  carnal  intercourse  with  her,  and  did  so  enjoy  her 
person,  but  there  was  no  testimony  that  be  purposed  that  she  should  be 
carnally  enjoyed  by  others,  nor  that  she  should  be  devoted  to  promiscdous 
carnal  intercourse,  nor  that  he  took  her,  or  proposed  taking  ber,  to  any 
bouse  of  prostitution ;  and  where  tbe  defendant  asked  tbe  court  to  in- 
struct tbe  jury  as  follows:  **That  if  tbe  defendant  only  intended  to  obtain 
tbe  body  of  tbe  said  famale,  for  bis  own  personal  carnal  enjoyment,  and 
no  more,  then  the  act  did  not  amount  to  ber  prostitution  in  the  sense  of 
tbe  law,"  which  instruction  tbe  court  refbsed  to  give  ,*  Hdd^  That  tbe  in- 
struction  should  have  been  given.    Ih, 

38.  Where  two  or  more  persons  conspire  together,  to  do  an  unlawful 
act,  and  in  tbe  prosecution  of  tbe  design,  an  individual  is  killed,  or  death 
ensue,  it  is  murder  in  all  who  enter  into,  or  take  part  in  the  execniion  of 
tbe  design.     ThA  State  t.  ShdUdy,  477. 

39.  If  the  unlawful  act  be  a  trespass  only,  to  make  all  guilty  of  mur- 
der, tbe  death  must  ensue  in  the  prosecution  of  tbe  design.  If  tbe  un- 
lawful act  be  a  felony,  or  be  more  than  a  bare  trespass,  it  will  be  murder 
in  all,  although  the  death  happened  collaterally,  or  beyond  tbe  original 
desig^.    Ih. 

40.  Tbe  common  law  definition  of  manslaughter,  has  not  been  changed 
by  tbe  Code  of  Iowa.    Ih, 

41.  Where  on  the  trial  of  an  indictment  for  murder,  the  court  inetmo- 
ted  the  jury  as  follows :  '*  Manslaughter  is  the  unlawful  and  felonlevs 
killing  of  another,  without  malice,  express  or  implied.  It  diilRuv  from 
murder  in  this — that  though  tbe  act  which  occasions  tbe  death  be  nnlaw- 
ftil,  or  likely  to  be  attended  with  bodily  miscliief,  yet  malice,  either  ex- 
press or  implied,  which  is  the  very  essence  of  murder,  is  presumed  to  be 
wanting ;  and  if,  therefore,  in  doing  an  unlawful  act,  or  in  earrying  out 
an  unlawful  design,  death  happen,  but  without  malice,  the  offense  would 
be  only  manslaugbter— provided  such  onlawAil  act,  or  design,  be  not  a  Uk^ 
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oojjbeoaase  theb,  th«law  implies  the  exieUnoeof  malice.  But  if  the  in- 
tent goes  DO  further  than  to  commit  a  bare  tretpasn,  it  will  be  manslaugh- 
ter; ffeld,  That  the  direct  ioDs  of  the  court  as  to  what  constituted  man- 
slaughter, was  as  favorable  to  the  defendant,  as  he  could  in  reason  require 
to  be  given.    lb, 

42.  Every  person  is  presumed  to  contemplate  the  ordinary  and  natural 
consequences  of  his  owu  acts ;  and  declarations  made  at  the  time  of  the 
transaction,  expressive  of  its  character,  motive,  or  object,  are  regarded 
as  verbal  acts,  indicating  a  present  purpose  and  intention,  and  are,  there- 
fore, admissible  in  proo^  like  other  material  facts,  as  part  of  the  retffes- 
tm,    lb, 

48.  But  where  the  declaration  and  the  act  are  inconsistent,  if  the  act 
goes  beyond  the  declnration,  or  contradicts  it,  the  presumption  of  inten- 
tion is  to  be  gathered  from  the  acts  of  the  party,  upon  the  plain  and  obvi- 
ous principle  that  the  party  must  be  presumed  to  intend  to  do  that  which 
he  voluntarily  and  willfully  does  in  fact  do.     lb. 

44.  Where  on  the  trial  of  an  indictment,  in  which  the  defendant  and 
others  were  jointly  indicted  for  the  murder  of  one  W.,  the  court  instruct- 
ed the  jury  as  follows:  <'  That  if  the  jury  believe  from  the  evidence  that 
the  defendant  and  others,  formed  the  design  of  taking  the  life  of  the  said 
W.,  whether  by  hanging  or  otherwise ;  that  in  pursuance  of  such  design, 
the  defendant  and  others  went  in  a  body  to  the  house  of  the  said  W., 
armed  and  resolved,  and  prepared  to  resist  all  opposition ;  that  tbey  ob- 
tained possession  by  force  or  otherwise,  of  the  body  of  said  W.,  and  bound 
the  arms  of  the  said  W.  so  as  to  render  him  helpless  ;  that  after  they  had 
BO  obtained  possession  of  the  said  W.,  the  said  defendant,  and  those  then 
engaged  with  him,  or  any  one  of  them,  in  the  presence  i»nd  hearing  of  said 
W.,  avowed  their  purpose  to  take  the  life  of  the  said  W.  by  hanging  or 
otherwise ;  that  they  forced  the  said  W.  into  a  hack  while  thus  bound,  and 
started  to  the  timber  with  him ;  that  while  on  the  road  to  the  timber,  and 
when  on  the  banks  of  the  Iowa  river,  they  cast  the  said  W.,  while  thus 
bound,  into  said  river,  from  the  said  hack,  or  o(  mpelled  the  said  W.,  by 
threats,  or  otherwise,  to  jump  from  said  hack  into  said  river,  and  they 
then  and  there  permitted  him  to  drown,  while  standing  by,  and  made  no 
effort  to  rescue  the  (>aid  W.,  if  by  reasonable  efforts  they  might  hi»ve  done 
so,  then  the  said  defendant  is  guilty  of  murder  in  the  first  degree;  Held^ 
That  the  instruction  was  correct.    lb, 

45.  And  where  in  the  same  case,  the  court  further  instructed  the  jury 
as  follows:  **That  if  the  jury  believe  from  the  evidence,  that  the  de- 
fendant and  other  persons  formed  the  doFign  of  committing  personal  vio- 
lence upon  the  body  of  the  said  W.,  as  by  lynching  or  otherwise,  but  did 
not  design  to  take  his  life ;  that  in  pursuance  of  said  design,[they  went  in  a 
body  to  the  house  of  said  W.,  armed  and  resolved,  and  prepared  to  resist  all 
opposition;  that  they  obtained  possession  of  the  person  of  the  said  W., 
and  bound  his  arms  so  as  to  render  him  helpless ;  that  they  forced  the  said 
W.  into  a  hack,  while  thus  bound,  and  started  to  the  timber  with  him  ;  that 
before  and  after  ihey  started,  one  or  more  thus  engaged,  in  the  presence  of 
W.,  declared  that  he  should  be  hung,  or  that  be  sb'^nld  die  before  sur.- 
down,  or  otherwise  threatened  the  life  of  said  W.;-  that  while  on  the  road 
to  the  timber,  and  when  on  the  bank  of  the  Iowa  river,  the  said  W.,  while 
thus  bound,  and  in  the  custody  of  the  said  defendant,  and  others  then  en- 
gaged wiih  him,  entertained  a  reasonable  and  well-grounded  apprehension 
— an  apprehen*4ioo  justified  by  the  circumstances — that  the  snid  defcn<^'- 
nnt  and  others  then  engaged  with  him,  intended  to  commit  personal  vio- 
lence on  the  said  W.,  or  to  take  the  life  of  the  said  W.,  and  under  that  ap- 
prehension, sprung  from  the  carriage  into  the  said  river,  hoping  either  to 
escape  the  threatened  violence,  or  apprehended  death,  and  was  then  and 
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there  drowned — the  said  defendant,  and  others  then  engaged  with  him, 
standing  by,  neither  rescuing,  nor  offering  to  rescue,  the  said  W.,  then 
the  said  defendant  is  guilty  of  murder  in  the  second  degree ;"  Held,  That 
the  instruction  was  sustained  by  authority.    lb, 

46.  Where  death  ensues  in  consequence  of  the  unlawftil  act  of  an- 
other, it  is  not  necessary  that  the  fntal  result  should  ha^e  sprung  fh>m  an 
act  cf  commission ;  but  if  defendant  omitted  any  act  incumbent  on  him 
Arom  which  death  resulted  to  the  deceased,  if  there  was  no  malice,  it  is 
manslaughter — if  there  was  malice,  it  is  murder.    lb, 

47.  Under  section  2721  ot  the  Code,  which  prohibits  the  keeping  of 
gambling  houses,  the  offense  is  as  complete,  if  the  house  is  kept  for  that 
purpose  for  one  day,  as  if  kept  for  a  year.     The  State  v.  Crogan^  523. 

48.  To  show  that  the  place  charged  is  kept  as  a  gambling  house, 
within  the  meaning  of  section  2721  of  the  Ck>de,  it  may  be  shown  that  it 
was  thus  used  continuously,  but  it  is  not  necessary  to  charge  such  use  in 
the  indictment    lb. 

49.  In  an  indictment  for  keeping  a  gambling  house,  it  is  not  necessa- 
ry to  state  the  location  of  the  house  kept,  further  than  to  show  the  prop- 
er venue ;  but  where  the  indictment  alleges  that  the  building  is  situate  on 
a  particular  lot,  the  proof  must  sustain  the  allegation.    lb, 

60.  Where  the  place  is  stated  in  an  indictment,  as  a  matter  of  local  de- 
scription, and  not  as  venue,  it  is  necessary  to  prove  it  as  laid,    lb, 

51.  An  instruction  on  the  trial  of  an  indictment  for  murder,  which 
omits  the  element  of  premeditation,  in  defining  the  crime  of  murder  of  the 
first  degree,  is  erroneous.     Tke  State  v.  Johnson,  625. 

52.  Fouts  V.  The  StatSy  4  G.  Greene,  500,  commented  on  and  overruled. 
lb, 

63.  Where  on  the  trial  of  an  indictment  for  murder,  the  eourt  charged 
the  jury  as  follows :  '^  If  you  are  satisfied  from  the  circumstances  detailed 
by  the  testimony,  that  the  murder  was  willful,  deliberate,  and  committed 
with  malice  aforethought,  the  verdict  should  be  for  murder  in  the  first  de- 
gree;" and  where  the  bill  of  exceptions  recited  that  the  other  instruc- 
tions pointed  out  the  difference  between  murder  of  the  first  and  second 
degree,  and  manslaughter,  but  the  bill  did  not  show  what  those  instruc- 
tions were  ;  ffeld^  That  it  did  not  appear  from  the  record,  that  the  defend- 
ant was  not  prejudiced,  by  the  omission  of  the  word  '*  premeditated,"  in 
the  said  instruction,    lb. 

54.  Where  on  the  trial  of  an  indictment  for  murder,  the  counsel  for 
the  prisoner  claimed  and  insisted  that  the  defendant  was  not  guilty,  or  if 
so,  that  the  offense  was  murder  of  the  first  degree,  and  thereupon  the 
court,  without  objection,  charged  the  jury  as  follows :  "  The  form  of  your 
verdict  will  be  as  follows,  if  you  find  the  defendant  guilty :  we,  the  jury, 
find  the  defendant  guilty  of  murder  in  the  first  degp-ee ;  or,  if  you  find  the 
defendant  not  guilty,  you  will  say,  we  find  the  defendant  not  guilty; "  ffeld, 
I,  That  the  defendant  could  not  complain  of  the  issue  his  counsel  had 
presented ;  2.  That  the  instruction  was  not  erroneous  under  the  circum- 
stances,   lb, 

65.  Where  on  the  trial  of  an  indictment  for  murder,  the  court,  in  re- 
lation to  the  dying  declarations  of  the  deceased,  instructed  the  jury  as 
follows :  ^'If  you  receive  them  as  true,  it  will  be  your  duty  to  find  the  de- 
fendant guilty  of  murder  in  the  first  degree,  because  they  show  that  it 
was  done,  either  in  the  perpetration  of,  or  attempt  to  perpetrate,  a  robbe- 
ry ;"  and  where  the  court,  in  respOise  to  an  interrogatoiy  of  the  jury, 
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farther  held :  '^  That  if  you  should  believe  that  the  deceased  was  mista- 
ken as  to  the  object  the  defendant  had  in  killing,  (t.  «.,  for  his  money), 
and  that  all  the  other  declarations  were  true,  and  are  satisfied,  from  the 
circumstances  detailed  by  the  testimony,  that  the  murder  was  willful,  de- 
liberate, and  committed  with  malice  aforethought,  the  verdict  should  be 
for  murder  in  the  first  degree.  You  can  find  a  verdict  of  guilty  of  mur- 
der in  the  second  degree,  if  the  murder  was  wilful,  and  with  malice  afore- 
thought, though  not  delibearate  and  premeditated,  provided  you  are  not 
satisfied  that  it  was  committed  in  the  perpetration,  or  attempt  to  perpe- 
trate, a  robbery.  In  inquiring  into  what  what  was  said  by  the  deceased, 
on  the  subject  of  defendant's  object  in  inflicting  the  wound,  you  may  in- 
quire whether  he  meant  to  say,  that  a  robbery  had  been  committed,  or 
whether  he  referred  to  the  intention  of  defendant  in  making  the  assault ; " 
Held^  That  taking  the  instructions  together,  the  first  was  not  objectiona- 
ble, or  at  least,  not  so  much  so  as  to  alone  justify  a  reversal  of  the  cause. 
lb. 

56.  An  indictment  under  section  2634  of  the  Code,  for  having  in  pos- 
session false  money,  or  coin  counterfeited  in  the  similitude  of  coin  cur- 
rent in  the  state  of  Iowa,  Ac,  need  not  allege  that  the  coin  was  counter- 
feited in  the  similitude  of  the  current  coin  of  the  United  States  ;  nor  is  it 
necessary  to  aver  that  the  counterfeit  coin  was  of  any  value.  Tht  State  v. 
WiUiamt,  533. 

57.  Under  an  indictment  for  having  in  possession  false  money,  or  coin 
counterfeited  in  the  similitude  of  coin  current  in  the  state,  Ac,  it  is  not 
necessary  for  the  jury,  by  their  verdict,  to  find  more  than  that  the  defen- 
dant is  guilty  as  charged  in  the  indictment;  and  where  they  do  more,  and 
there  is  any  valid  objection  to  their  finding,  it  may  be  rejected  by  the 
court,  and  judgment  rendered  on  the  verdict  of  guilty,     Ih, 

68.  An  indictment  for  uttering,  as  true,  a  counterfeit  bank  bill,  under 
section  2627  of  the  Code,  need  not  allege  an  intention  to  defraud  any  par- 
ticular person.     The  State  v.  Barrett^  536. 

59.  An  indictment  which  charges  the  defendant  with  uttering,  passing 
and  tendering  in  payment,  a  counterfeit  bank  bill,  with  intent  to  defraud, 
Ac,  does  not  charge  more  than  one  public  offense,  and  is  not  in  violation 
of  section  2917  of  the  Code.    Jb, 

60.  Where  on  the  trial  of  an  indictment  for  uttering  a  counterfeit  bank 
bill,  kc,  the  defendant  objected  to  the  bill  offered  in  evidence,  on  the 
ground  of  variance  in  the  name  of  the  president ;  and  the  court,  upon  in- 
spection, decided  that  it  could  not  determine  that  there  was  a  variance, 
and  permitted  the  bill  to  be  read  to  the  jury;  Held^  That  there  was  noth- 
ing to  show  that  a  variance  existed  of  such  a  character  as  to  exclude  the 
bill  from  the  jury.    lb, 

61.  Inan  indictment  for  larceny,  in  stealing  a  bank  note,  it  is  sufficient 
to  describe  it  as  a  promissory  note,  for  the  payment  of  money,  commonly 
called  a  bank  note,  purporting  to  be  issued  by  a  bank,  (naming  it,)  for 
the  payment  of  a  certain  sum  of  money,  still  due  and  unpaid,  and  of  a  cer- 
tain value.     The  State  v.  Bond^  540. 

62.  Bank  notes  are  made  the  subject  of  larceny,  by  the  statutes  of  the 
state  of  Iowa.    lb, 

63.  Where  under  an  indictment  for  larceny,  in  which  the  defendant  was 
charged  with  stealing  certain  money  and  bank  notes,  the  court  instructed 
the  jury  as  follows:  '*That  if  a  man,  under  the  honest  impression  that 
he  has  title  to  the  property,  takes  it  into  his  possession,  it  is  not  larceny  ; 
but  if  there  be  an  act  of  concealment,  it  indicates  a  knowledge  that  his 
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claim  is  unfounded.  If  the  circumstances  show  that  the  defendant  acted 
in  good  faith,  under  a  claim  of  title  in  himself,  he  is  exempt  from  the 
charge  of  larcenj,  although  his  claim  has  no  foundation  in  right.  The  ca- 
ses in  which  this  principle  has  been  settled,  have  been  those  in  which 
property  other  than  money,  was  the  subject  of  the  taking,  and  where  a 
title  to  the  specific  article  was  set  up.  It  will  be  necessary  for  us  to  in- 
quire how  far  the  principle  will  apply,  where  money  is  taken.  No  claim 
of  title  to  the  particular  money  taken,  is  alleged  to  have  been  set  np ;  but 
the  claim  was,  that  the  amount  taken  was  due  in  services.  If  the  claim 
had  been  asserted  to  C.  k  R.,  (the  persons  from  whom  the  property  was 
taken),  before  the  time  of  the  taking,  and  there  was  no  evidence  of  con- 
cealment, the  fact  that  money  was  taken,  would  not  vary  the  principle.  It 
would  not  be  larceny.  If  the  jury  are  satisfied,  from  the  testimony,  that 
the  defendant  was  in  the  employment  of  C.  &  R. ;  that  there  was  nothing 
due  him  for  services  ;  that  he  secretly  took  this  money,  belonging  to  them, 
and  from  their  money-drawer,  with  the  intention  to  keep  it,  and  convert 
it  to  bis  own  use ;  and  that  he  made  the  entries  in  the  books,  and  placed 
the  letter,  setting  up  a  claim  for  services,  in  them,  intending  to  leave  the 
state,  and  further  intending  that  the  books  and  entries  should  not  be  dis- 
covered until  after  he  left  the  state,  it  will  be  your  duty  to  find  him  guilty. 
If  the  jury  believe  from  the  testimony,  that  the  defendant  took  the  money 
on  Saturday,  and  at  a  time  when,  in  the  ordinary  course  in  which  the 
business  of  G.  k  R.  was  conducted,  the  taking  would  not  be  discovered 
until  Monday  morning,  and  that  defendant  intended  to  leave  on  Saturday, 
and  intended  that  the  letter  which  he  left  in  the  books,  should  not  be  dis- 
covered until  after  his  departure,  it  will  be  your  duty  to  find  him  guilty ; " 
Ileld^  That  the  instructions  were  sufficiently  favorable  to  the  defendant. 
lb. 

CUSTOM. 

1.  Where  it  is  the  custom  of  a  creditor,  known  and  acquiesced  in  by 
the  debtor,  to  charge  interest  on  accounts,  after  a  certain  time,  or  where 
such  is  the  uniform  usage  of  the  tmde,  such  facts,  if  proved,  are  evidence 
of  an  agreement,  and  interest  will  be  allowed.     Veiths  v.  Ilagge^  163. 

2.  Where  in  an  action  on  an  account  for  goods  seld  and  delivered,  the 
party  claimed  interest  on  the  account  from  the  end  of  the  year  durinjc 
which  the  same  accrued,  and  offered  to  prove,  that  by  the  usage  and  mode 
of  dealing  between  him  and  his  customers,  having  open  accounts,  all  such 
accounts  were  considered  due  at  the  end  of  the  year,  and  interest  on  the 
same,  from  that  time,  was  charged  to  his  customers,  and  that  such  cus- 
tom was  known  to  the  defendant,  which  evidence  was  rejected  by  the 
court ;  Ueld^  That  the  evidence  was  admissible ;  and  that  it  should  have 
been  left  to  the  jury  to  determine,  whether  the  facts  shown  amounted  to 
an  agreement  between  the  parties,  that  the  account  was  to  be  considered 
due  at  the  end  of  the  year,  and  that  interest  was  to  be  charged  after  that 
time,    lb. 


DAMAGES. 

1.  It  is  not  true,  as  a  general  proposition,  that  in  slander,  the  charac- 
ter of  the  plaintiff  can  never  be  considered,  until  the  jury  come  to  the 
question  of  giving  vindictive  or  exemplary  damages.  Armttrong  v.  /\er- 
9on,  29. 

2.  Where  in  an  action  of  slander,  the  court,  after  stating  the  different 
kinds  of  damages,  instructed  the  jury  as  follows :  *'  That  compensatory 
damages  are  given  where  the  words  were  spoken  without  malice,  but  un- 


Digitized  by  VjOOQ IC 


INDEX.  697 

der  circumstances  wbich  show  a  want  of  caution,  and  a  proper  respect  for 
the  riglits  of  the  plaintiff.  Compensatorj  damages  are  such  as  will  pay 
the  plaintiff  for  his  expense  and  trouble  in  carrying  on  the  suit,  and  dis- 
proving the  slanderous  words  ;"  and  where  the  court  afterwards  instruct- 
ed the  jorj,  ''  that  the  character  of  the  plaintiff  can  never  be  considered, 
until  the  jury  come  to  the  qiiestion  of  giving  vindictive  or  exemplary 
damages ;''  Ueld^  That  the  latter  instruction,  taken  in  connection  with 
the  definition, of  compensatory  damages,  given  by  the  court,  was  not  er- 
roneous,   lb. 

3.  A  judgment  for  damages  caused  by  the  flowing  of  lands  by  a  mill 
dam,  which  were  not  foreseen  and  estimated  by  the  jury  of  inquest  under 
a  writ  of  ad  quod  damnum^  affords  no  ground  for  an  injunction  against  the 
owner  of  the  mill  dam,  nor  does  it  affect  his  rights  under  his  license. 
Lummery  v.  Bradley^  33. 

4.  An  action  before  a  justice  of  the  peace,  in  which  the  plaintiff  claim- 
ed to  recover  for  the  work  and  labor  of  his  son,  for  five  and  a  half  months, 
at  ten  dollars  per  month,  &c.  The  defendant  answered  in  writing  deny- 
ing the  plaintiff's  claim,  and  averring  that  he  contracted  with  plaintiff  for 
the  hire  of  the  services  of  his  son,  for  one  year,  at  the  price  of  $75  00; 
and  that  the  son  worked  five  and  a  half  months,  when  he  was  taken  away 
by  the  plaintiff,  who  refused  to  permit  him  to  work  for  defendant  any  long- 
er, and  claiming  damages  for  the  breach  of  the  contract.  To  this  answer 
no  replication  was  filed.  On  appeal  to  the  district  court,  the  plaintiff  filed 
a  demurrer  to  so  much  of  the  answer  as  alleged  that  the  contract  was  for 
the  labor  of  the  son  for  one  year,  &c.,  which  demurrer  was  sustained,  and 
80  much  of  the  answer  stricken  out ;  Ileld^  That  by  sustaining  the  de- 
murrer, the  defendant  was  deprived  of  his  right  to  show  that  he  had  sus- 
tained any  damaged  by  reason  of  the  failure  of  the  plaintiff  to  perform  his 
part  of  the  agreement,  which  damages  he  had  the  right  to  set  off  against 
the  plaintiff's  claim  for  compensation  for  the  labor  of  his  son  for  five  and 
a  half  months,  and  that  the  proceeding  was  erroneous.  (Wrigbt,  G.  J., 
dissenting.)     Lowen  v.  Crotsmarij  825. 

5.  In  an  action  for  damages,  for  failing  to  obey  a  subpoena,  the  ques- 
tion whether  it  was  served  or  not,  is  a  matter  of  proof  for  the  plaintiff  on 
the  trial.     McCall  v.  Buttcrworth^  329. 

6.  In  such  an  action,  the  return  of  service  upon  the  subpoena,  is  not 
conclusive  upon  the  parties  ;  and  the  plaintiff  is  entitled  to  show  on  the 
trial,  as  a  matter  of  fact,  independent  of  the  return  of  the  officer,  that  the 
writ  was  duly  and  legally  served.    lb. 

7.  In  an  action  for  damages  for  fdiling  to  obey  a  subpoena,  it  is  not  in- 
dispensably necessaay  that  the  return  of  the  officer,  should  show  that  a 
copy  of  the  subpoena  was  delivered  to  the  witness,    lb. 

8.  Where  a  witness  is  a  party  to  a  suit,  in  which  his  attendance  is  re- 
quired, no  technical  objection  tu  the  regularity  or  sufficiency  of  the  sub- 
poena, should  be  suffered  to  prevail,  in  a  suit  to  recover  damages  for  fail- 
ing to  obey  the  same.    lb. 

9.  It  is  error  to  set  aside  a  petition  for  damages  for  failing  to  obey  a 
subpoena,  on  motion  or  demurrer  of  the  defendant,  for  the  reason  that  no 
service  of  the  subpoena  had  been  made  upon  the  defendant,  which  he  was 
bound  to  obey.    lb. 

10.  In  an  action  of  right  commenced  against  the  ancestor,  and  to  which 
the  heirs  are  made  parties  after  his  death,  the  heirs  are  not  liable  for 
damages  for  the  rents  and  profits,  while  the  ancestor  was  in  possession  of 
the  premises.  They  are  only  liable  for  such  time  as  they  are  shown  to 
have  been  in  in  possesion.     Cavender  v.  Smith  et  al.y  360. 
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11.  In  such  a  case,  if  the  plaintiff  seeks  to  recover  damages  from  the 
ancestor,  his  administrator  should  be  made  a  partj,  with  <he  heirs,  or  a 
separate  action  should  be  instituted  against  him.    lb, 

12.  Where  a  vendor  becomes  liable  to  a  vendee,  for  the  defective  qual- 
ity of  goods  sold,  whether  his  liability  arises  through  ftuud  or  breach  of 
contract,  the  measure  of  damages  is  the  difference  in  value  between  goods 
corresponding  with  the  representations  made,  and  those  actually  deliver- 
ed ;  and  the  same  rule  applies  where  there  has  been  fraudulent  misrepre- 
sentHtions  in  the  sale  of  real  estate.     Liket  v.  Boer,  868. 

13.  In  an  action  to  recover  damages  for  fraudulent  representations  in 
the  sale  of  real  estate,  it  is  not  error  to  charge  the  jury  that  the  measure 
of  damages  is  the  difference  between  the  value  of  the  land  purchased  of 
the  defendant,  as  it  was  at  the  time  of  the  purchase,  and  the  sum  that  the 
land  would  have  been  worth  at  that  time,  if  it  had  been  such  as  it  was  rep- 
resented to  be  by  the  defendant.    Jb, 

14.  Upon  appeal  from  an  assessment  of  damages  by  a  sheriff's  jury,  un- 
der the  act  granting  to  railroad  companies  the  right  of  way,  approved 
January  18,  1853,  where  it  appears  from  the  record  that  the  jury  were  se- 
lected, and  required  to  assess  the  damages  done  to  each  and  every  piece 
or  tract  of  land  in  the  county,  in  all  cases  not  agreed  upon  with  the  own- 
ers of  the  land" — that  the  land  owner  was  notified  of  the  day  when  the 
assessment  would  be  made — that  on  the  day  of  the  assessment  he  gave  no- 
tice of  an  appeal,  and  filed  bis  bond — and  that,  afterwards,  he  filed  with 
sheriff  his  exceptions  to  the  report  of  the  jury— it  is  sufficiently  shown 
that  the  owner  of  the  land  had  refused  to  grant  the  right  of  way  through 
his  premises,  and  that  the  sheriff  had  power  to  have  the  damages  assess- 
ed by  a  jury.     The  M,  j-  M,  R.  R,  Co,  v.  Roatau^  373. 

DEBTOR  AND  CREDITOR. 

1.  The  creditor  of  one  partner  may  levy  upon  the  Interest  of  his  deb- 
tor in  the  partnership.     Hubbard  v.  Cur  tit  et  al.j  I. 

2.  But  the  creditors  of  the  firm,  are  entitled  to  be  first  satisfied  from 
the  partnership  fund,  and  the  separate  creditors  from  the  individual  funds. 
lb, 

8.  This  latter  rule,  however,  is  only  applied  where  there  is  a  deficiency 
in  one  of  the  funds.     lb, 

4.  Where  an  execution  against  a  member  of  a  firm,  is  levied  upon  the 
partnership  property,  the  officer  is  not  entitled  to  take  possession  of  such 
joint  property  ;  nor  where  the  interest  of  the  debtor  in  the  firm,  is  sold 
before  a  settlement  of  the  partnership  affairs,  does  the  officer  deliver  over 
the  property  to  the  purchaser.    lb, 

6.  In  such  a  case,  the  purchaser  takes  nothing  more  than  an  interest 
in  the  partnership,  which  is  not  tangible,  and  cannot  be  made  available, 
except  under  an  account  between  the  partner  and  the  partnership  ;  and 
and  the  purchaser  will  be  restrained  from  proceeding  to  obtain  possession 
of  the  partnership  property  until  such  an  account  has  been  taken.    Jb. 

6.  Where  partnership  property  is  levied  upon  to  satisfy  an  individual 
debt  of  a  member  of  the  firm,  a  stay  of  the  sale  under  the  execution  is 
not  allowed,  on  the  ground  that  the  interests  of  the  other  partners  will  be 
affected  by  such  sale,  but  is  granted  to  ascertain  and  protect  the  rights  of 
the  joint  creditors.     lb. 
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7.  Nor  is  an  account  taken  in  such  cases,  solely  to  ascertain  whether 
there  is  a  separate  interest  in  the  debtor  partner ;  but  it  being  found  that 
the  joint  effects  are  insufficient,  or  only  sufficient,  to  meet  the  demands  of 
the  partnership  creditors,  the  object  is  to  protect  the  joint  creditors,  and 
direct  the  funds  to  their  payment.    Ih, 

8.  A  debtor  may  secure  one  creditor  in  preference  to  another ;  but  if 
be  undertakes  to  dispose  of  all  his  property  to  his  creditors,  at  one  and 
the  same  time,  he  must  do  it  in  such  a  way,  as  to  place  all  his  creditors 
upon  an  equality,  giving  them  all  his  property  to  be  divided  between 
them,  in  proportion  to  their  respective  demands.  Burrowt  et  al,  v.  Lehn^ 
dorff  96. 

DECLARATION, 

1.  Every  person  is  presumed  to  contemplate  the  ordinary  and  natural 
consequences  of  his  own  acts ;  and  declarations  made  at  the  time  of  the 
transaction,  expressive  of  its  character,  motive,  or  object,  are  regarded  as 
verbal  acts,  indicating  a  present  purpose  and  intention,  and  are,  therefore, 
admissible  in  proof,  like  other  material  facts,  as  part  of  the  res  gtsUe, 
The  State  v  ShelUdy^  477. 

2.  But  where  the  declaration  and  the  act  are  inconsistent,  if  the  act 
goes  beyond  the  declaration,  or  contradicts  it,  the  presumption  of  inten* 
tion  is  to  be  gathered  from  the  acts  of  the  party,  upon  the  plain  and  ob- 
vious  principle  that  the  party  must  be  presumed  to  intend  to  do  that 
which  he  voluntarily  and  willfully  does  in  faet  do.    lb. 

DECREE. 

1 .  An  infant  defendant  is  as  much  bound  by  a  decree  in  equity  against 
her,  as  a  person  of  full  age ;  and,  consequently,  if  there  be  an  absolute 
decree  against  a  defendant  who  is  under  age,  he  or  she  will  not  be  per- 
mitted to  dispute  it,  unless  upon  such  grounds  ns  an  adult  might  have  dis- 
puted it — as  fraud,  collusion,  or  error.     RaUton  v.  Lahety  17. 

2.  To  impeach  a  decree  in  equity,  egainst  an  infant,  on  the  ground  of 
flraud  or  collusion,  the  infant  may  proceed  either  by  bill  of  review,  or  by 
original  bill.  To  impeach  it  on  the  ground  of  error,  the  infant  may  pro- 
ceed by  original  bill,  and  he  is  not  obliged  to  wait,  for  that  purpose,  un- 
til he  has  arrived  at  the  age  of  twenty-one  years.    lb, 

8.  In  ordinary  case?,  where  an  infant  is  allowed  time,  after  her  arrival 
at  the  age  of  twenty-one  years,  to  shon  cause  against  a  decree,  the  decree 
in  such  oases  is  deemed  complete,  but  the  infant  has  the  time  allowed  to 
show  cause  against  it.  If  no  cause  is  shown,  within  the  time  specified, 
the  infant  is  bound.    lb. 

4.  After  the  infant  comes  of  age,  and  before  the  decree  is  made  abso- 
lute, she  may,  as  a  matter  of  course,  on  motion,  obtain  leave  to  amend  the 
answer  filed  by  her  guardian,  or  to  put  in  a  new  one.  By  the  new  or 
amended  answer,  she  may  make  a  better  defense,  and  support  that  de- 
fense by  new  evidence ;  and  for  that  purpose^  may  file  a  bill  of  discovery. 
Jb. 

5.  An  infknt  defendant,  wishing  to  make  a  new  defense  to  a  decree  in 
equity,  must  apply  to  the  court  as  early  as  possible,  after  obtaining  the 
age  of  twenty-one  years ;  for  if  she  is  guilty  of  any  lacheSf  her  applica- 
tion will  be  refused.    lb. 

6.  An  infant  defendant  may  either  impeach  a  decree  in  equity,  on  the 
ground  of  fraud  or  collusion  between  the  complainant  and  her  guardian, 
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or  she  may  show  error  in  the  decree.  She  miij  also  show  that  she  had 
grounds  of  defense,  which  were  not  before  the  court,  or  were  net  insisted 
on  at  the  hearing ;  or  that  new  matter  has  subsequently  arisen,  upon 
which  the  decree  may  be  shown  to  be  wrong,    lb, 

7.  Where  an  erroneous  decree  has  been  obtained  against  an  infunt, 
and  the  error  is  not  in  the  judgment  of  the  court,  but  in  the  faets  on 
which  the  Judgment  is  founded — as  where  there  has  been  timud  or  collu- 
sion between  the  complaioant  and  the  guardian  ad  litem,  or  where  there 
has  been  any  deception,  or  any  surprise,  upon  the  court,  the  infant  may, 
either  during  infancy  or  afterwards,  inTe9tig^te.*the  decree  by  a  bill  of  re- 
view, or  by  original  bill ;  and  this,  although  the  ground  of  complaint 
against  the  decree,  is  confined  to  error.    Ji, 

8.  In  such  cases,  the  proceeding  on  which  the  decree  is  founded,  is 
treated  as  fraudulent — it  being  considered  fraudulent  to  take  advantage 
of  the  incompetency  of  the  infant  to  defend  herself.     Jb. 

9.  There  can  be  no  valid  decree  against  an  infant,  by  default,  nor  on 
the  answer  of  a  guardian.    lb, 

10.  But  where  in  a  proceeding  to  reach  the  equitable  interest  of  a 
judgment  debtor  in  real  estate,  against  the  debtor  and  his  infant  daugh- 
ter, in  whose  name  the  title  had  been  taken,  the  guardian  ad  Hum  of  the 
infant,  in  his  answer,  admitted  the  judgment  against  the  father — that  ex- 
ecution issued  thereon,  had  been  returned  "no  property  found" — ^that  the 
father  had  no  property  out  of  which  the  judgment  could  be  satisfied — 
that  the  said  infant  was  the  daughter  of  the  said  judgment  debtor— and 
that  the  title  to  one  of  the  lots  in  controversy,  was  in  the  said  infant — 
and  denied  the  other  allegations  of  the  bill ;  Ifeld^  That  as  the  substan- 
tial matters  admitted  in  the  answer  of  the  guardian,  were  matters  of  re- 
cord, the  court  could  not  presume  that  the  decree  was  rendered  on  the 
admissions  of  the  guardian;  and  that  those  admissions  did  not  prejudice 
the  rights  of  the  infant.     Jb. 

11.  The  fact  that  a  guardian  ad  litem,  at  the  time  of  bis  appointment, 
and  at  the  date  of  the  decree,  was  interested  against  the  infant  in  the 
subject  matter  of  the  controversy,  is  not  such  conclusive  evidence  of  fraud 
as  to  authorize  the  setting  aside  of  the  decree,  for  that  reason  alone,  un- 
less it  is  shown  further,  that  the  guardian  made  use  of  his  position,  to 
work  some  injury  to  the  interest  of  the  infant.     lb, 

12.  Where  a  decree  has  been  rendered  against  an  infant,  and  she  after- 
wards succeeds  in  showing  that  it  would  not  have  been  rendered,  the 
court  will  place  her  as  far  as  practicable,  in  the  situation  in  which  she  was 
before  the  decree  was  made.    Jb. 

13.  In  a  proceeding  to  set  aside  a  decree  in  equity,  and  a  sale  under 
such  decree,  all  the  parties  to  the  decree,  and  the  purchaser  at  the  sale, 
should  be  made  parties  defendant,  and  brought  into  court;  and  onlees  the 
is  done,  the  court  cannot  properly  adjudge  the  decree  void.    Jb, 

DEFAULT. 

1.  An  affidavit  of  a  member  of  a  partnership,  stating  that  he  had  been 
absent,  and  for  that  reason  was  unable  to  prepare  bis  defense,  bul  con- 
taining no  excuse  as  to  the  other  partners,  make  no  such  showing  as  will 
justify  the  court  in  setting  aside  a  default.      Walker  ▼.  Clark  et  aL,   474. 

2.  Where  an  action  was  commenced  in  December,  1857,  on  two  prom- 
issory notes,  returnable  to  the  February  term,  1858,  of  the  district  court ; 
and  where  at  the  said  February  term,  the  cause  was  cominued  to  the  en- 
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suing  May  term ;  and  where  at  the  said  May  term,  the  defendant  was  called 
and  his  default  entered,  and  the  cause  continued  to  ihe  September  term  for 
final  judgment;  and  where  on  the  day  following  that  on  which  the  default 
was  entered,  the  defendant  moved  to  set  aside  the  default,  which  motion 
was  supported  by  an  affidavit,  stating  that  the  defendant  *'  did  not  appre- 
hend that  the  cause  would  be  on  the  docket  for  that  (the  May)  term ;  that 
notice  was  served  upon  him  to  appear  at  the  February  term ;  that  he  sup- 
posed another  notice  was  necessary  in  order  to  get  the  cause  before  the  court 
at  that  (the  May)  term;  and  that  he  bad  a  good  defense,  stating  it,  which 
motion  was  oTerruled;  and  where  at  the  September  term,  it  was  renewed 
under  a  motion  for  a  rehearing,  and  at  the  same  time  the  defendant  asked* 
leave  to  file  an  answer,  which  he  exhibited  to  the  court,  which  motion 
wall  overruled,  and  the  court  refused  to  allow  the  answer  to  be  filed ; 
Held^  That  there  was  no  error  in  the  proceeding  of  the  court.  Andrus  v. 
Clark,  475. 

3.  Where  it  does  not  appear  that  the  district  court  has  improperly 
exercised  the  discretion  vested  in  it,  in  refusing  to  set  aside  judgment  by 
default,  the  judgment  must  be  affirmed.    JTtfiy  t.  Kmney,  521. 

DEMURRER. 

1.  A  demurrer  admits  facts  which  are  well  pleaded,  but  not  the  law  as 
claimed  by  the  pleader,  nor  the  inference  or  conclusion  drawn  by  him. 
eromes  T  Jlobbf  193. 

2.  A  demurrer  to  the  petition  is  waived  by  an  answer;  and  the  defend- 
ant, after  answering,  cannot  assign  for  error  in  the  appellate  court,  the 
judgment  of  the  court  overruling  the  demurrer.  Cameron^  Adtn'x  v.  Jlf  m- 
strotiff,  212. 

3.  Where  a  defendant,  after  his  demurrer  to  the  petition  is  overruled, 
files  an  answer,  with  pleas  of  tender  and  set-off,  and  subsequently  with- 
draws his  plea  of  set-off,  leaving  his  answer  and  plea  of  tender  on  file,  he 
is  not  in  a  position  to  assign  error  on  the  overruling  of  the  demurrer.    lb. 

4.  Where  a  party  amends  his  pleadings,  after  a  demurrer  has  been  sus- 
tained to  his  answer,  he  waives  the  right  to  object  in  the  appellate  court 
to  the  ruling  of  the  court  in  sustaining  the  demurrer;  and  where  the 
second  answer  admits,  under  oatb,  the  correctness  of  the  plaintiff's 
claim,  this  rule  should  be  rigorously  enforced.  Duncan  v.  Hobart  et  al.^ 
337. 

DEPOSITION. 

1.  A  defective  notice  of  the  taking  of  a  deposition,  is  obviated  by  an 
appearance  and  cross-examination  of  the  witness.    Ntvan  v.  Roup^  207. 

2.  Where  it  appears  from  a  deposition,  that  the  witness  is  a  non-resi- 
dent of  the  state,  it  shows  a  sufficient  reason  for  taking  the  same ;  and  it 
will  not  be  suppressed,  although  the  witness  may  answer  that  he  intends 
to  be  personally  present  at  the  term  of  the  court  at  which  the  cause  is  to 
be  tried,  unless  it  be  shown  that  the  witness  is  present  in  court.     lb. 

3.  Where  on  the  taking  of  a  deposition  before  the  clerk  of  the 
district  court  of  Iowa  county,  on  the  15th  of  M«ty,  1858,  the  witness  sta- 
ted that  he  resided  in  St.  Louis,  Missouri,  and  that  he  intended  to  be  pres- 
ent in  attendance  at  the  next  term  of  the  said  Iowa  county  district  court, 
if  alive  and  well ;  and  where  the  next  term  of  said  court  would  be 
held  on  the  first  Monday  of  November  next  ensuing;  Held^  That  the  dep- 
osition showed  a  sufficient  reason  for  taking  the  same,    lb. 
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4.  Where  notice  of  the  takin|f  of  a  deposition  in  Mount  Pleasant,  Hen- 
ry county,  on  the  26th  of  July,  1868,  was  served  on  the  attorney  of  the 
defendant,  in  Des  Moines  county — a  distance  of  thirty  miles  from  the  place 
where  the  deposition  was  to  be  taken — on  the  2 1st  of  July ;  Held^  that  the 
notice  was  not  sufficient.  Richardson  j*  Co,  v.  The  Bvrlington  j*  Mo.  River 
R.R.  Co.,  260. 

5.  Where  in  an  action  by  the  indorsee  of  a  promissory  note,  against 
the  maker,  dated  the  first  of  September,  payable  in  ten  days  after  dat«, 
and  indorsed  on  the  13th  of  the  same  month,  to  which  the  defendant 
pleaded  a  set-off  against  the  payee,  the  court  suppressed  a  deposition  de- 

-signed  to  prove  the  set-off ;  Beld^  That  the  set-off  could  not  prevail  against 
the  indorsee,  and  that  the  deposition  was  properly  suppressed.  Goodpat' 
ier  v.  VoriM  et  ml.,  834. 

DOWER. 

1.  The  land  waa  located  with  a  military  land  warrant,  iBsued  by 
the  United  States  to  O.  M.  B.,  the  husband  of  complainant.  The  war* 
rant  was  sent  from  Ohio  to  M.  of  Johnson  county,  Iowa,  by  one  £.,  with 
directions  to  sell  it.  It  was  not  assigned,  and  was  not  by  the  law  in  force 
at  that  time,  assignable.  M.  sold  it  to  J.  B.,  one  of  the  respondents,  on  a 
credit,  and  located  it  for  him  on  the  land,  in  the  name  of  0.  M.  B.,  with 
the  understanding  that  £.  should  make  a  deed  in  fee  simple  when  the  mo> 
ney  was  paid  for  the  warrant,  according  to  agreement.  M.  did  not  know 
0.  M.  B.,  and  did  not  act  for  him  in  the  business.  After  the  location  of 
the  warrant  by  M.,  O.  M.  B.  executed  to  E.  a  title  bond  for  the  conveyance 
of  the  land  to  him,  on  condition  that  £.  should,  by  a  day  named,  pay  to 
O.  M.  B.  the  sum  of  $160.00  specified  as  the  price  agreed  therefor.  O.  M. 
B.  died  January  16,  1858.  J.  B.  obtained  a  decree  agninst  E.  for  a  con- 
veyance ;  and  afterwards  ascertaining  that  the  legal  title  was  in  the  heirs 
of  0.  M.  B.,  who  had  died  in  the  meantime,  he  obtained  a  decree  against 
the  administrator  and  heirs  of  0.  M.  B.,  for  a  conveyance  by  them ;  Held^ 
That  the  widow  of  0.  M.  B.  was  entitled  to  dower  in  the  land.  Burke  v. 
Barron  etaLf  182. 

2.  A  widow's  right  of  dower  in  the  real  estate  of  her  husband  aocruea 
at  the  time  of  his  death,  and  becomes  a  vested  right  before  assignment, 
Vhich  the  general  assembly,  by  a  subsequent  statute,'  can  neithtf  reduce 
nor  take  away.    lb. 

8.  The  act  entitled  '*  An  act  to  amend  chapter  eighty-three  of  the 
Code,"  approved  January  24, 1853,  by  which  section  1394  is  repealed,  does 
not  refer  to,  and  include,  rights  ot  dower  accrued  previous  to  its  enact- 
ment,   lb, 

4.  A  right  of  dower,  where  the  dolter  is  unassigned,  cannot  be  set  up 
as  a  defense  in  an  action  of  right,  against  the  person  holding  the  fee  of 
the  land.     Cavmder  v.  Smilh  et  al.,  860. 

5.  Where  in  an  action  of  right  against  the  widow  and  heirs  of  S.,  in 
which  the  plaintiff  claimed  under  a  judgment  against  the  husband  and 
father,  the  widow  pleaded  that  she  was  the  wife  of  the  said  S.  at  the  time 
of  the  recovery  of  the  judgment,  and  continued  so  to  be  till  the  time  of 
his  death,  and  that  she  is  entitled  to  dower  in  the  premises,  and  to  the  pos- 
session of  the  dwelling-house  until  her  dower  is  assigned;  to  which  the 
plaintiff  demurred,  for  the  reason  that  the  facts  stated  in  the  plea  consti- 
tuted no  defense,  and  that  the  widow's  title  to  dower  is  inchoate,  until  it  is 
set  off,  which  demurrer  was  sustained ;  JTeld^  That  the  demurrer  was  prop- 
erly sustained.    lb. 
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6.  While  sfKstion  1397  of  the  Code  gives  a  widow  the  right  to  petition 
for  an  assignment  of  her  dower,  at  any  time  after  twenty  days  from  the 
death  of  the  husband,  yet  this  right  does  not  control  the  right  of  posses- 
sion, which  remains  as  at  common  law.    R, 

7.  Where  a  widow's  right  to  the  possession  of  real  estate  comes  under 
the  law  of  dower  only,  and  not  under  the  law  in  relation  to  the  homestea(^ 
she  cannot  claim  possession  by  virtue  of  the  latter.    lb, 

8.  In  an  action  of  right  against  the  heirs  of  her  husband,  a  widow, 
whose  dower  is  unassigned,  is  not  a  proper  party  defendant;  and  if  made 
a  party,  the  judgment  recovered  by  the  plaintiff  cannot  aflfect  her  right 
of  dower.     lb, 

9.  At  no  time  during  our  existence  as  a  territory,  was  dower  changed 
from  what  it  was  under  the  organic  acts  of  Wisconsin  and  Iowa,  or  diff- 
erent fVom  what  it  was  at  common  law.     Pente  v.  Bixon^  402. 

10.  Independent  of  a  statute  declaring  that  it  might  be  thus  extin- 
guished, a  sale  on  execution,  or  other  judicial  sale,  under  a  judgment 
ai^ainst  the  husband,  would  not  bar  the  wife's  right  of  dower.     lb, 

11.  The  husband  was  seized  of  the  lands  in  controversy  af- 
ter, and  doring,  his  marriage  with  plaintiff.  In  1841,  judgment  was  re- 
covered against  him,  under  which,  in  1844,  the  landB  were  sold  to  the  per- 
son under  whom  defendant  claims.  The  husband  died  in  1856,  and  the 
wife  never  relinquisbed,  by  any  act  of  her's,  her  right  of  dower  ;  Beld^ 
That  the  wife  was  eniitled  to  dower  in  the  premises.     lb, 

ENTICING  AWAY  AN  UNMABBIED  FEMALE. 

1.  Under  an  indictment  for  enticing  away  an  unmarried  female,  un- 
der the  rf^e  of  fifteen  years,  from  her  father,  Ac,  without  their  consent, 
for  the  purpose  of  prostitution,  the  defendant  cannot  show  that  the  said 
female  before  said  enticing,  told  him  that  she  was  over  fifteen  years  of  age. 
The  Stale  v.  Ruhl,  447. 

2.  A  party  is  liable  for  a  wrongful  act,  where  there  exists  a  criminal 
intent,  although  the  act  done,  is  not  that  which  was  intended.  The 
wrongful  intent  to  do  one  act,  is  transposed  to  the  other,  and  constitutes 
the  same  offense.     lb, 

3.  The  words,  "or  other  persons  having  the  legal  charge  of  her  per- 
son," in  section  2584  of  the  Code,  do  not  mean  that  such  person  shall  have 
all  the  power  and  authority  over  the  child  possessed  by  the  parent,  or  legal- 
ly appointed  guardian  ;  nor  do  they  mean  the  person  who  has  the  tempo- 
rary charge,  or  a  charge  for  a  particular  purpose — as  a  school-mistress 
or  governess.     lb, 

4.  If  otherwise  made  out,  the  crime  will  be  complete,  if  the  enticing 
away  was  without  the  consent  of  a  person  who,  with  the  permission  of 
the  parents,  if  living,  was  entrusted  with  the  care,  custody,  charge,  or 
control  of  the  child,  as  an  actual  member  of  the  family.    lb, 

5.  Where  on  the  trial  of  an  indictment  for  enticing  away  an  unmar- 
ried female,  under  the  age  of  fifteen  years,  &c.,  the  evidence  tended  to 
show  that  the  female  had  resided  with  her  uncle,  0.,  for  about  seven 
years,  as  a  member  of  his  family,  the  court  was  asked  to  instruct  as 
follows :  "That  if  she  was  living  in  the  family  of  0.,  as  a  member  of  his 
family,  and  had  no  parent  or  guardian  in  the  state,  and  was  wholly  under 
the  protection  and  care  of  said  O.,  then  she  was  under  the  control  of  the 
said  O.  within  the  statute,  provided  she  was  under  fifteen  years  of  age  at 
the  time,  and  there  by  the  consent  of  her  parents,  which  consent  may  be 
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proved  bj  the  roUtionsblp  of  the  familj,  and  the  length  of  time  the  has 
been  there,  in  the  absence  of  other  testimony,"  which  instmctiou  was 
given  by  the  court ;  and  where  the  defendant  asked  the  court  to  in- 
struct as  follows:  ''That  if  the  child  was  not  under  the  control  of  father 
or  mother,  any  one  who  claimed  to  have  such  control  must  show  that  he 
has  been  legally  appointed  the  guardian  for  that  purpose,  or  that  said 
child  has  been  apprenticed,"  which  instruction  the  court  refused;  Held^ 
That  there  was  no  error  in  giving  the  one,  and  refusing  the  other  in- 
struction,   lb, 

6.  Where  the  parents  of  the  female  enticed  away,  are  dead,  and  no 
guardian  has  been  appointed,  those  with  whom,  she  resided  as  a  mem- 
ber of  the  family,  and  who  had  her  wholly  under  their  care  and  protec- 
tion, would  have  the  '* legal  charge  of  her  person,''  within  the  meaning  of 
section  2584  of  the  Code.     lb. 

7.  The  word  "prostitution,"  in  section  2584  of  the  Code,  means  com- 
mon, indiscriminate,  illicit  intercourse,  and  not  merely  seduction,  or  sex- 
ual intercourse,  confined  exclusively  with  one  man.     lb, 

8.  Where  on  the  trial  of  an  indictment  for  enticing  away  an  unmarried 
female,  &c.,  there  was  testimony  of  a  purpose  on  the  part  of  defendant,  ''to 
seduce  and  eigoy  the  body  of  the  said  female,  and  that  he  had  taken  her 
away  in  order  to  have  carnal  intercourse  with  her,  and  did  so  enjoy  her 
person,  but  there  was  no  testimony  that  he  purposed  that  she  should  be 
carnally  enjoyed  by  others,  nor  that  she  should  be  devoted  to  promiscuous 
carnal  intercourse,  nor  that  he  took  her,  or  proposed  taking  her,  to  any 
house  of  prostitution ;  and  where  the  defendant  asked  the  court  to  in- 
struct the  jury  as  follows:  "That  if  the  defendant  only  intended  to  obtain 
the  body  of  the  said  famale,  for  his  own  personal  carnal  enjoyment,  and 
no  more,  then  the  act  did  not  amount  to  her  prostitution  in  the  sense  of 
the  law,"  which  instruction  the  court  refused  to  give ;  Ileld^  Th*l  the  in- 
struction should  have  been  given,     lb. 

EQUITY. 

1.  Where  a  partnership  is  insolvent,  or  where  its  solvency  is  doubtful, 
a  court  of  equity  will  restrain  a  sale  of  the  partnership  property  under 
an  execution  against  an  individual  member  of  the  firm,  until  the  settle- 
ment of  the  partnership  affairs,  in  order  to  Msccrtain  whether  the  debtor- 
partner  has  a  real  and  valuable  interest  over  and  above  the  liabilities  of 
the  firm.     Hubbard  v.  Curtis  et  al  ^  1. 

2.  In  a  bill  in  equity  to  restrain,  by  injunction,  the  sale  of  partnership 
property,  under  an  execution  againit  an  individual  member  of  the  firm,  it 
is  not  necessary  to  aver  positively  that  the  co-partnership  is  insolvent.  It 
is  sufficient,  if  from  the  allegations  of  the  bill,  and  the  facts  stated,  an  al. 
leged  insolvency  is  apparent.    lb, 

2.  Nor  is  it  any  ground  of  objection  to  such  a  bill,  that  the  complain- 
ant does  not  seek  a  stay  of  the  sale,  merely  to  ascertain  the  debtor's  inter- 
est in  the  partnership,  but  auks  a  perpetual  injunction.  The  court  having 
cognizance  of  the  case,  to  take  an  account  of  the  partnership  affairs,  and 
finding  it  insolvent  in  fact,  must  necessarily  make  the  injunction  perpetu- 
al in  the  end,  since,  in  such  a  case,  there  is  no  interest  remaining  in  the 
deb  tor- partner  to  sell.    lb. 

4.  Where  a  temporary  injunction,  staying  a  sale  of  partnership  prop- 
erty under  an  execution  against  an  individual  member  of  the  firm,  was 
dissolved,  and  tliereupon  thepropeVty  was  sold  to  one  of  the  respondents; 
and  where,  on  the  final  bearing  of  the^^ause,  it  was  determined  that  the 
debtor-partner  had  no  Interest  in  the  firm,  it  being  found  insolvent,  aMl 
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it  was  decreed  thnt  the  purchaser  at  the  sale  should  restore  to  the  receiv- 
er of  the  partnership,  the  property  so  purchased ;  Held,  That  there  was  no 
error  in  the  proceeding.     lb. 

5.  Where  it  was  ohjected  to  a  bill  in  equity,  to  dissolve  a  partnership, 
and  settle  up  its  affairs,  that  no  master  in  chancery  had  been  appoint- 
ed to  take  an  account  ot  the  partnership  debts ;  and  where  it  appeared 
that  the  record  of  the  cause  was  not  complete,  and  the  final  decree  im- 
plied that  some  order  was  taken  to  ascertain  and  settle  the  partnership 
debts,  the  appellate  court  refused  to  interfere  with  the  decree.     lb, 

6.  Where  a  oonrt  of  equity  has  made  a  final  decree,  dissolving  a  part- 
nership, and  applying  its  effects  to  the  payment  of  its  debts,  without  judi- 
cially ascertaining  the  joint  liabilities  which  the  receiver  is  directed  to 
pay,  proceedings  may  bo  taken,  with  proper  notice  to  the  respondents,  to 
ascertain  the  joint  debts  of  the  firm.     lb, 

7.  A  bill  to  restrain  the  sale  of  partnership  property,  under  an  execu- 
tion against  an  individual  member  of  the  firm,  and  for  a  dissolution  and 
settlement  of  the  partnership,  for  the  purpose  of  ascertaining  the  interest 
of  the  separate  debtor  in  the  firm,  may  be  filed  either  by  the  debtor-part- 
ner, or  the  other  partners — by  the  joint  or  the  separate  creditors — or  by 
the  purchaser  himself,  where  the  partnership  property  has  been  sold,  pri- 
or to  a  settlement  of  the  affairs  of  the  partnership,     lb, 

8.  Where  one  of  the  questions  at  issue  in  a  cause  in  equity,  involves 
the  character  of  proceedings  in  an  action  at  law  and  the  questions  there- 
in at  issue  decided,  and  the  transcript  of  the  proceedings  in  the  action  at 
law,  is  not  made  a  part  of  the  record,  the  appellate  court  can  only  ascer- 
tain what  matters  were  put  in  issue  and  decided  in  the  former  suit,  from 
the  allegations  of  the  pleadings  in  the  chancery  suit,  not  responded  to,  or 
expressly  admitted  by  the  other  party.     Lumnwry  ▼.  Braddy^  33. 

9.  Where  in  a  proceeding  in  equity,  to  restrain  the  respondents  from 
flowing  back  the  waters  of  the  i^odaway  river,  by  their  mill  dam,  upon 
the  land  and  mill  site  of  the  complainant,  on  the  ground  that  certain  pro- 
ceedings under  a  writ  of  ad  quod  damnum^  and  the  license  granted  to  the 
respondents  to  build  their  dam,  did  not  preclude  the  right  of  complainant 
to  damages  resulting  to  her  from  the  acts  of  respondents,  nor  her  right 
now  to  claim  an  injunction  against  them,  to  restrain  them  frAm  flow- 
ing back  the  water  of  the  river  upon  her  mill-site,  because  she  was  no 
party  to  said  proceedings,  it  appeared  that  one  of  the  complainants,  and 
the  husband  of  the  other,  was  made  a  party  to  the  proceedings  under  the 
writ  of  ad  quod  damnum^  and  had  due  notice  thereof;  that  upon  the  re- 
turn oi  the  inquisition,  he  was  duly  summoned  to  show  cause  why  the 
said  license  should  not  be  granted;  that  no  objection  being  made,  a  license 
was  granted  to  respondents  to  build  their  dam  eight  and  a  half  feet  high ; 
that  the  land  was  in  the  possession  of  the  husband  at  the  time  of  the  pro- 
ceedings under  the  writof  ad  quod  damnum^  claiming  to  hold  it  by  right  of 
pre-emption  ;  that  it  was  entered  with  his  money  and  the  title  taken  in  the 
name  of  the  wife,  without  her  knowledge,  during  the  progress  of  the  said 
proceedings;  and  that  it  remained  in  the  possession  of  the  husband, after 
its  purchase  in  the  name  of  the  wife ;  Held^  That  the  complainants  were 
bound  by  the  proceedings  under  the  writ  of  ad  quod  damnum^  and  the 
judgment  of  the  district  court  rendered  thereon,  granting  license  to  re- 
spondents to  erect  their  mill  dam.     lb, 

10.  Where  under  a  bill  to  restrain  the  respondents  fVom  flowing  water 
upon  the  lands  of  the  complainant,  by  their  mill  dam,  the  district  court 
ordered  the  respondents  to  remove  their  dam,  and  directed  that  in  case 
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the  same  is  not  removed  within  thirty  days,  the  sheriff  remove  the  same; 
ffeldj  That  as  there  was  no  prayer  in  complainant's  bill  to  that  effect,  the 
court  erred  in  ordering  a  removal  of  the  dam.     lb, 

11.  A  trustee  does  not  possess  the  right  to  continue  to  hold  the  trust 
interest  in  himself,  unless  it  is  so  provided  in  the  creation  of  the  trust;  and 
a  conveyance  of  it  to  the  cestui  que  trusty  may  be  enfbrced  by  a  court  of 
equity.     Stewart  et  aL  v.  Chadwick  et  al.y  468. 

12.  A  bill  in  equity  to  recover  on  a  lost  note,  or  other  written  instru- 
ment, is  maintainable  on  the  ground  that  complainant  seeks  to  obtain  a 
discovery  fVom  the  rettpondent,  as  to  the  instrument  lost  or  destroyed,  and 
also  relief  consequent  upon  the  discovery.     Temple  v.  Ooveelal.j  fill. 

13.  Such  a  bill  is  required  to  state,  that  without  the  desired  discove- 
ry, the  party  has  not  sufficient  evidence  to  maintain  a  suit  at  law,  and 
should  also  state  the  loss  or  destruction  of  the  instrument.    lb. 

14.  Where  the  instrument  is  not  lost,  or  where  the  complainant  has 
other  sufficient  evidence,  to  establish  its  contents,  his  proper  remedy  is  at 
law.     lb. 


ERROR. 

1.  Where  in  an  action  of  trespass  quare  elausum  fregity  the  jury  ren- 
dered a  verdict  against  all  of  the  defendants,  among  whom  was  one  O  — 
all  of  whom  moved  in  arrest  of  judgment  and  for  a  new  trial ;  and  where 
on  the  hearing  of  the  motion,  the  plaintiff  asked  the  court  to  set  aside  the 
verdict  as  to  said  0.,  which  was  granted,  and  thereupon  the  court  over- 
ruled the  motion  to  set  aside  the  verdict  as  to  the  other  defendants;  Hetd^ 
That  the  proceeding  was  not  erroneous.     Terpenmng  v.  Gallup  et  al.^  74. 

2.  Where  a  party  to  an  action  before  a  justice  of  the  peace,  files  his 
affidavit,  and  moves  for  a  change  of  venue,  on  the  ground  that  the 
justice  is  so  prejudiced  against  him,  that  he  cannot  obtain  justice  befure 
him,  it  is  error   to  refuse  a  change   of  venue.     Bemer   v.  Frazier^  1*1, 

8.  In  an  action  commenced  by  attachment,  it  is  not  error  to  strike  fVora 
the  files  «o  much  of  the  answer  as  takes  issue  upon  the  causes  alleged  in 
the  petition  for  the  writ  of  attachment.     Burrows  et  al,  v.  Lehndorf,  96. 

4.  Where  in  a  suit  commenced  before  a  justice  of  the  peace,  the  origi- 
nal notice  informed  the  defendant  that  the  plaintiff  claimed  of  him  a  cer- 
tain sum,  as  money  due  her  for  the  labor  of  her  son.  A.,  and  that  the 
amount  claimed  was  justly  due  her  as  the  balance  of  accounts  for  said  la- 
bor of  her  son  ;  lleldj  That  the  original  notice  sufficiently  stated  the  plain- 
tifTs  cause  of  action,  and  that  there  was  no  error  in  permitting  the  plain- 
tiff, in  the  absence  of  a  bill  of  particulars,  to  give  evidence  under  it,  to 
show  an  indebtedness  to  her  from  defendant,  for  the  work  her  son,  A. 
Cain  V.  Devitt,  116. 

6.  A  demurrer  to  the  petition  is  waived  by  the  answer;  and  the  de- 
fendant, after  answering,  cannot  assign  for  error  in  the  appellate  court,  the 
judgment  of  the  court  overruling  the  demurrer.  Cameron,  Admx.  v.  Arm- 
strong,  212. 

6.  Where  a  defendant,  after  his  demurrer  to  the  petition  is  overruled, 
files  an  answer  with  pleas  of  tender  and  set-off,  and  subsequently  with- 
draws his  plea  of  set-off,  leaving  his  answer  and  plea  of  tender  on  file,  he 
is  not  in  a  position  to  assign  error  on  the  overruling  of  the  demurrer.    Jb. 
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7.  Where  a  petition  claims  a  sum  certain  from  the  defendant,  with  in- 
terest, it  is  not  error  to  render  judgment  for  a  greater  amount  than  the 
sum  claimed.     lb. 

8.  In  the  appellate  court  the  presumption  is  in  favor  of  the  correctness 
of  the  decision  of  the  district  court.  If  there  whs  error  in  the  ruling  made, 
the  party  complaining  should  show  it.     Garvin  v.  WelU^  284. 

9.  It  it  error  to  set  aside  a  petition  for  dumages  for  failing  to  obej  a 
subpoena,  on  motion  or  demurrer  of  the  defendant,  for  the  reason  that  no 
service  of  the  subpoena  had  been  made  upon  the  defendant,  which  he  was 
bound  to  obey.    McCall  v.  Butterworth^  329. 

10.  The  refusal  of  the  court  to  give  a  defendant  the  opening  and 
close  of  the  case,  on  the  ground  that  he  has  admitted  the  demand  of  the 
plaintiff,  and  set  up  new  matter,  is  not  a  ground  upon  which  to  base  an  ap- 
peal, nor  upon  which  error  can  be  assigned.  Gooc^oiter  v.  Voris  et  aL, 
334. 

11.  An  action  of  trespass  against  two  defendants,  F.  and  T.,  com- 
menced in  Alamakee  county.  At  the  return  term,  F,  filed  a  motion  for  a 
change  of  the  venue  of  the  cause,  as  regarding  himself,  to  Clayton  coun- 
ty, for  the  reason  that  he  was  a  resident  of  that  county,  and  averring  in 
his  motion,  that  he  did  not  jointly  with  T.,  commit  the  trespass  complain- 
ed of;  that  whether  guilty  of  committing  the  act  singly  and  alone,  he 
neither  admits  nor  denies  ;  and  that  T.  was  sued  jointly  with  him,  for  the 
purpose  of  compelling  him  to  come  to  trial  in  Alamakee  county,  and  not 
because  the  said  T.  was  guilty.  The  plaintiff  demurred  to  the  motion. 
The  court  overruled  the  demurrer,  and  informed  the  plaintiff  that  he 
could  take  issue  on  the  facts  stated  in  the  motion,  and  oi^ered  a  jury  to 
be  impannelled  to  try  T.  on  the  issue  so  presented,  which  should  deter- 
mine the  question  of  jurisdiction  over  F.  The  plaintiff  declined  to  go  to 
the  jury  on  the  grounds  suggested  by  the  court — whereupon  the  court 
discharged  T.,  and  ordered  a  change  of  venue  as  to  P.,  and  awarded  him 
thirty  dollars  for  his  expenses ;  Jleldy  That  the  proceeding  was  erroneous; 
Lyon  V.  Fraxier^  349. 

12.  Where  it  is  assigned  as  error,  that  the  court  would  not  permit  • 
party  to  amend  his  aflSdavit  for  a  writ  of  attachment,  or  that  the  order 
quashing  the  writ  was  made  unconditionally,  the  record  should  show  that 
the  party  asked  leave  to  amend,  and  that  such  leave  was  refused  by  the 
court ;  and  unless  these  facts  appear  from  the  record,  it  is  not  shown  af- 
firmatively that  there  was  error.     Pitiman  ^  Bro.  v.  Seartey^  352. 

13.  Where  it  is  assigned  for  error  that  improper  evidence  was  admit- 
ted, and  it  appears  from  the  record  that  the  evidence  complained  of  was 
admitted,  in  connection  with  other  testimony,  which  is  not  set  out  in  the 
record,  the  appellate  court  cannot  determine  whether  or  not  there  was  er« 
ror.    Piatt  ^  Co.  v.  Hedge,  386. 

14.  Where  on  the  trial  of  a  party  charged'^with  stealing  a  horse,  a 
witness  states  that  he  is  possessed  of  the  signs  and  tokens  by  which  horse- 
thieves  are  known  and  recognized  by  each  other,  it  is  not  error  for  the 
court  to  refuse  to  compel  the  witness  to  disclose  the  said  signs  and  tokens. 
Tiu  State  v.  Wilson,  407. 

15.  Where  the  nature  of  the  case  will  admit  of  it,  an  assignment  of 
error  should  be  so  explicit,  as  to  direct  the  attention  of  the  court  to  the 
particcular  ortion  of  the  instructions,  or  other  proceeding  in  the  court 
below,  to  which  objection  is  made.     The  State  v.  Sattr,  402. 
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16.  The  appellate  court  will  not  wade  through  a  mass  of  insinictions, 
to  hunt  up  errors  in  the  record,  not  plainly  pointed  out,  and  bnt  vaguely 
intimated  by  the  assignment  of  the  party.    Ih, 

17.  Where  it  is  assigned  for  error,  as  follows :  "The  court  erred  in 
giving  the  instructions  asked  by  the  prosecution,  and  in  refusing  the  in- 
structions asked  by  defendant,"  the  assignment  will  be  disregarded.    Ih, 

18.  The  refusal  of  the  court  to  strike  from  an  answer  in  chancery,  the 
affidavit  of  respondent,  or  to  strike  from  such  an  answer  redundant  mat- 
ter, is  not  a  subject  upon  which  to  assign  error.     Bud  v.  Lake,  551. 


EVIDENCE. 

1.  Infants  arc  as  much  bound  by  the  conduct  of  those  who  conduct 
their  case  as  adults,  provided  their  conduct  be  bona  fide;  and  where  the 
solicitor  of  an  infant,  consents  to  take  the  evidence  in  a  proceeding  in 
chancery  by  affidavit,  instead  of  depositions  upon  interrogatories,  the  in- 
fant will  be  bound  thereby.     Ralston  v.  LiiheCy  17. 

2.  Whenever  the  law  provides  for  the  admission  of  books  of  account 
in  evidence,  it  is  based  upon  the  idea  of  the  presence  of  the  books  themselves 
upon  the  trial ;  and  in  their  absence  evidence  of  their  contents  cannot  be 
substituted.     Churchill  et  aL  v.  Fulliam^  45. 

8.  The  book  itself,  when  admited,  becomes  the  witness,  and  is  still 
subject  to  any  objections  which  may  be  made  by  the  opposite  party,  re- 
specting its  credibility,  arising  from  the  manner  in  which  it  is  kept — its 
appearance,  alteration^,  erasures,  confusion  and  irregularity — and  what- 
ever may  tend  to  dimioish  its  credibility  in  the  eyes  of  a  jury.    lb, 

4.  A  party  is  not  called  upon  to  dispute  an  account,  on  every  occasion 
on  which  it  may  be  presented ;  and  when  evidence  of  any  act  or  declara- 
tion of  a  party  is  given,  as  tending  to  prove  the  account,  care  should  be 
exercised  in  determining  whether  the  circumstances  required  the  defend- 
ant to  dispute  the  account,  so  as  to  cause  his  omission  to  do  so  to  have 
weight  against  him.    lb, 

5.  A  written  agreement  may  be  varied  by  evidence  of  a  subsequent 
parol  agreement,  additional  and  suppletory  to  the  original  contract,  and 
upon  a  new  consideration.     Willty  v.  liall^  62. 

6.  So,  It  may  also  be  shown  by  parol  evidence,  that  the  parties  to  a 
written  contract,  by  a  parol  contract  subsequent  to  the  written  one,  aban- 
doned the  latter,  except  so  far  as  applicable  to  the  new  parol  agreement. 
lb, 

7.  Evidence  cannot  be  given  of  matter  arising  after  the  commencement 
of  the  action,  whether  it  occurred  before  or  after  plea  pleaded,  unless 
the  foundation  has  been  laid  by  the  proper  pleadings.  AUtm  v.  NMpbeny, 
65. 

8.  Where  in  an  action  on  a  promissoey  note,  given  in  part  payment  for 
a  reaper,  in  which  the  defendant  claimed  a  set-off,  on  the  ground  of  a 
breach  of  the  warranty  under  which  the  reaper  was  sold,  a  witness  for 
the  defendant,  on  cross-examination,  testified  that  after  the  reaper  was 
delivered,  defendant  told  him  he  was  going  over  the  river  to  Rook  Island, 
to  get  some  castings  for  the  reaper,  and  thereupon  the  defendant  proposed 
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to  prove  by  the  witness,  what  be  told  him  subsequently,  and  in  another 
conTersation,  about  the  working  of  the  reaper,  with  the  castings  thus  ob- 
tained, which  evidence  was  admitted;  JJeld,  That  the  evidence  was  not 
admissible  under  section  2399  of  the  Code.      Willianu  v.  Donaldson^  108. 

9.  Parol  evidence  is  admissible  to  show  that  a  written  contract  is  void 
for  fraud,  or  the  like,  or  that  it  never  had  any  legal  existence  or  binding 
force ;  and  such  evidence  does  not  infringe  upon  the  rule,  that  parol  evi- 
dence is  not  admissible  to  contradict,  vary,  or  add  to,  a  written  instru- 
ment,    lb. 

10.  Where  on  the  trial  of  an  indictment  for  perjury,  in  which  the  de- 
fendant was  charged  with  falsely  and  corruptly  »weari*ng  substantially  as 
follows :  ^^  That  he  saw  S.  give  the  sum  of  ten  dollars  to  one  £.  some 
time  in  the  latter  part  of  December,  1856,  which  said  8.  requested  him  to 
pay  to  one  C,  and  that  he  saw  said  E.  pay  the  money  to  0.  a  few  days 
thereafter,  in  Baltimore  township,  in  Henry  county,"  the  said  B.  was  call- 
ed as  a  witness,  aud  tostitied  that  he  did  not  pay  the  money  to  said  C.  '^at 
the  said  time,  between  the  25th  of  December  and  the  1st  of  January,  but 
was  away  out  of  the  county  of  Henry  from  Christmas  to  New  Years,  or 
the  night  previous,"  and  therenpon  the  defendant  offered  to  prove  by  one 
J.,  that  he  saw  said  £.  in  the  vicinity  of  Boyles'  mill,  in  said  county,  be- 
tween Christmas  and  New  Years ;  and  to  show,  by  said  witness^  circum- 
stances which  tended  very  strongly  to  impress  the  fact  on  his  memor}*, 
and  also  fixed  the  time,  which  evidence  was  rejected  by  the  court ;  //«/i, 
That  the  evidence  was  admissible,  under  the  circumstances.  The  Slate  v. 
Seatorij  138. 

11.  Where  in  an  action  of  replevin  to  recover  the  possession  of  a  mare, 
clamed  to  be  exempt  from  execution,  after  the  plaintiff  had  offered  evi- 
dence of  hFs  residence  in  this  state,  the  defendant  offered  to  prove  that 
the  mare  was  sold  by  L.  &  L.,  of  Chicago,  Illinois,  to  N.  k  Co.,  of  which 
firm  plaintiff  was  a  member;  that  plaintiff  then  resided  in  Illinois;  that 
in  consideration  of  the  sale  of  said  mare,  N.  &  Co.  made  their  note  to  L. 
A  L.J  which  note  was  executed  and  payable  in  Illinois ;  that  by  the  law  of 
that  state,  the  mare  was  not  exempt  from  execution  ;  that  soon  after  the 
making  of  the  note,  the  plaintiff,  ivithout  the  knowledge  of  L.  &  L.,  ab- 
sconded from  said  state  with  said  property,  and  came  to  Dubuque,  in  Iowa, 
where  he  was  pursued  by  L.  &  L.,  who,  to  collect  said  note,  sued  out  a 
writ  of  attachment  against  N.  k  Co. ;  and  that,  under  the  said  writ,  the 
mare  was  attached,  which  evidence  was  rejected  ;  He/d,  1.  The  pleadings 
did  not  present  the  issue  of  fraud;  2.  That  the  evidence  was  properly  re- 
jected.    Newell  V.  Hayden^  140. 

12.  Wherein  an  action  to  recover  a  bnlance  due  on  a  contract  for  build- 
ing a  school-house,  a  copy  of  which  contract  was  attached  to  thepetitionf 
and  was  signed  by  the  secretary  of  the  district,  the  averments  of  which 
petition  were  denied  by  the  answer,  the  plaintiff  first  offered  in  evidence 
the  instrument  of  writing  attached  to  the  petiiiou.  which  was  objected  to, 
and  excluded  by  the  court ;  and  where  the  plaintiff  then  cal  ed  witnesses, 
and  proposed  to  prove  that  he  had  called  upon  the  directors  ot  ihe  school 
district  for  the  contract,  or  a  copy  thereof,  to  work  by  in  building  the 
school- house,  and  that  the  directors  delivered  to  him  the  instrument,  and 
told  hint  to  work  by  the  snme,  in  building  the  house  ;  and  where  the  plain- 
tiff proposed  to  offer  the  paid  instrument  in  evidence,  as  Ihe  contract  be- 
tween the  parties,  all  of  which  evidence  was  excluded  by  the  court;  Held^ 
That  the  court  erred  in  excluding  the  evidence.  Pierce  v.  School  Distnct 
No.  Ttroj  &c.,  277. 

13.  Wherein  an  action  on  a  promissory  note,  as  follows :  $181  86. 
Twelve  months  after  date,  we,  or  either  of  us  promise  to  pay  S.  &  B.,  or 
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order,  one  hundred  and  eighty-one  dollars  and  eighty-six  cents,  for  valae 
received,  to  draw  ten  per  cent,  interest  from  date,  if  not  pnnctually  paid. 
February  10,  1857,''  in  which  the  defendant  pleaded  usury,  the  plaintiff 
called  one  of  the  defendants  as  a  witness,  who  testified  that  in  February, 
1857,  he  executed  a  note  to  plaintiffs — he  thought  about  the  first  of  Feb- 
ruary, but  would  say  about  the  4th,  5th,  6th,  7th  or  8th — for  the  sum  of 
$180  and  some  cents,  or  for  $181  and  some  cents — hetbaught  it  was  eigh- 
ty cents ;  that  one  M.  signed  the  same  as  surety ;  that  it  was  given  for 
$100,  and  a  note  of  his  own  for  $29  80;  that  the  words  did  not  contain 
any  words  relation  to  prompt  payment— did  not  draw  ten  per  cent,  inter- 
est—nor was  there  a  promise  to  pay  interest;  that  if  there  was,  he  thought 
be  should  remember  it;  that  he  owed  no  other  note  to  S.  &  B.;  and  that 
the  note  was  payable  in  oneyearfrom  date ;  and  where  the  court  held  that 
the  evidence  failed  to  establish  the  identity  of  the  note,  and  rendered  judg- 
ment for  the  plaintiff  for  the  amount  of  the  note  sued  on ;  Held^  That  the 
note  was  sufficiently  identified,  and  that  the  finding  of  the  court  was  erro- 
neous.   SneU  y.  Kimmell,  281. 

14.  A  party  cannot  be  made  liable  for  money  paid  to  his  use,  unless 
his  request  to  pay  the  money,  is  proved  by  other  evidence  than  that  fum- 
ishei  by  the  books  of  the  plaintiff.    SneU  v.  Eckerton^  284. 

15.  Where  in  an  action  to  recover  for  goods,  wares  and  merchandise, 
sold  to  defendant,  and  for  money  paid  tor  him  to  the  firm  of  H.  k  Co.,  the 
plaintiff  offered  in  evidence  his  book  of  original  entries,  to  show  the  pay- 
ment to  H.  &  Co.,  which  book  contained  an  item  as  follows:  **May  17, 
1857.  To  amount  paid  U.  &  Co.,  $45  85,*"  and  then  offered  the  books  of  H. 
&  Co  ,  without  any  proof  of  authority  by  defendant  to  plaintiff  to  pay  the 
same ;  and  where  the  defendant  objected  to  the  admission  of  the  books  of 
H.  k  Co.,  without  first  showing  some  authority  to  plaintiff  to  pay  the 
same,  or  an  assignment  of  the  account,  in  some  other  manner  than  the 
charge  on  the  plaintiff's  books,  which  objection  was  overruled,  and  the 
evidence  admitted ;  Ileld^  That  the  court  erred  in  admitting  the  evidence. 
lb, 

16.  After  proof  of  the  loss  of  a  record,  its  contents  may  be  proved, 
like  any  other  documents,  by  secondary  evidence.  H^gint  v.  Rted  et  oL 
298. 

17.  Where  the  original  record  is  lost,  and  a  copy  can  be  produced,  the 
copy  is  better  than  parol  evidence  of  its  contents,  and  its  production  should 
be  required  ;  but  if  the  existence  of  better  evidence  is  not  disclosed,  then 
the  contents  may  be  proved  by  parol.    lb. 

18.  In  an  action  of  trespass  against  the  officers  of  a  'school  district,  for 
the  taking  and  sale  of  personal  property,  in  payment  of  a  school-house 
tax,  the  defendants  may  offer  in  evidence  a  bond  for  the  delivery  of  the 
property,  executtrd  by  the  plaintiff.    lb. 

19.  Where  in  an  action  for  work  and  labor,  &c.,the  defendant  pleaded, 
first,  a  denial  of  the  cause  of  action,  and,  secondly,  payment ;  and  where 
on  the  trial,  the  defendant  offered  to  prove, ''  that  the  money  sued  for,  so 
far  as  the  plaintiff  has  any  claim,  was  not  due  at  the  commencement  of 
suit,  which  being  objected  to,  was  rejected  by  the  court,  upon  the  ground 
that  the  defendant  *' offered  to  prove  this  fact  by  a  special  contract ;"  ffeld^ 
That  the  defendant  should  have  pleaded  the  contract  specially,  and  that 
the  evidence  was  properly  excluded.  Ilogan  v.  Burehj  309. 

20.  Where  in  an  action  on  an  attachment  bond,  the  plaintiff  alleged  that 
he  offered  to  give  the  defendant,  as  attaching  creditor,  security  from  bis 
property,  and  among  other  things,  offered  to  assign  to  him  his  books  of 
account;  and  where  on  the  trial,  in  order  to  show  what  amount  was  due 
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on  bis  books,  and  thnt  the  persons  against  whom  the  accounts  stood  were 
responsible,  he  called  a  witnesM,  who  testified  that  the  demands  on  the' 
books  amounted  to  about  $700  00,  and  that  the  debtors  therein  were  re- 
sponsible men,  but  that  he  could  not  then  recollect  their  names,  nor  the 
amounts  due  from  them  respectively,  and  could  give  the  names  of  but 
three  persons — to  which  evidence  the  defendant  objected,  for  the  reason 
that  the  books  should  be  produced ;  Held,  That  the  evidence  was  compe- 
tent, with,  or  without,  the  books.  .  Drummond  v.  Stewart,  341. 

21.  In  an  action  on  an  attachment  bond,  the  writ  of  attachment  and 
the  officer's  return  thereon,  is  admissible  in  evidence.    Jb, 

22.  Where  in  an  sction  to  recover  damages  for  the  false  and  fraudulent 
representations  of  the  defendant,  as  to  the  quality  and  description  of  cer- 
tain lands,  sold  and  conveyed  by  the  defendant  lo  the  plaintiff,  the  peti- 
tion alleged  that  the  plaintiff,  being  the  owner  of  certain  lands  in  C. 
county,  the  defendant  proposed  to  purchase  the  same,  and  to  give  in  ex- 
change therefor,  certain  land?*  in  K.  county,  representing  said  lands  to  be 
of  a  certain  quality  as  to  timber,  &c.,  and  that  plaintiff,  relying  upon  said 
representations,  sold,  &c.. — all  of  which  allegations  were  denied  by  the 
answer ;  and  where  on  the  trial,  the  defendant  called  n  witness,  and  pro- 
posed to  prove  the  value  of  the  land  conveyed  to  him  by  the  plaintiff,  and 
the  improvements  upon  it,  which  was.  objected  to,  and  the  objection 
sustained  by  the  court  Held,  That  the  evidence  was  immaterial,  and  prop- 
erly excluded  from  the  jury.  (WaioUT,  C.  J.,  dissentinj.)  Liket  v.  Boer, 
868. 

23.  Where  in  an  action  for  damages  for  fraudulent  representations  in 
the  sale  of  real  estate,  the  defendant  asked  the  court  to  instruct  the  jury 
as  follows  :  "  Hearvay  evidence,  or  what  mny  be  said  by  parties,  which 
may  be  given  in  evidence  by  witnettses,  is,  or  may  be,  according  to  the  cir- 
cumstances, the  weakest  kind  of  testimony,"  which  instruction  the  court 
refu>ed  to  give;  Held,  That  the  effect  cf  the  instruction,  if  given  as  ask- 
ed, would  have  been  to  attach  the  character  of  heartay  to  the  evidence 
given  by  the  witnesses,  as  to  what  was  said  by  the  patties,  at  the  time  the 
agreement  wa?*  made,  as  to  the  quality  and  character  of  the  defendant's 
laud,  and  that  it  was  properly  refused.     lb, 

24.  Where  it  is  assigned  for  error  that  improper  evidence  was  admit- 
ted, and  it  appears  from  the  record  that  the  evidence  complaint  d  of  was 
admitted,  in  connection  with  other  testimony,  which  is  not  set  out  in  the 
record,  the  appellate  court  cannot  determine  whether  or  not  there  was  er- 
ror.    Piatt  i  Co.  V.  Hedge,  386. 

25.  Instruments  of  writing,  conveying  property  to  creditors,  to  secure 
the  payment  of  money  advanced,  are  but  assignments  to  creditors ;  and 
where  they  do  not  definitely  specify  the  sum  due,  parol  evidence  is  ad- 
missible to  show  the  true  amount  of  the  debts,     lb. 

26.  Where  a  party  moves  to  rule  out  testimony,  the  ground  of  objec- 
tion to  the  evidence  should  be  distinctly  stated ;  and  the  fact  that  it  was 
not  stated,  is  a  sufficient  reason  for  overruling  the  motion.  The  State  t. 
WiUon,  407. 

27.  Where  a  party,  residing  in  one  place,  purchases  goods  of  another, 
residing  at  a  different  place,  tbongh  an  agent  at  the  place  nhere  thn  con- 
tract is  made,  which  go<»da  are  the  property  of  ihe  vendor,  and  ready  for 
delivery,  to  be  forwarded  by  express,  and  paid  for  with  a  secnred  note, 
payable  in  six  months,  thecootract,  under  section  2409  of  the  Code,  (Stat- 
ute of  Frauds),  to  be  valid,  mutft  be  evidenced  by  wr.ting.     Partridje  v. 

WiUey,  459. 
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28.  Where  a  emct  of  Und  U  described  in  different  modes  by  different 
instruincntfi,  parol  evidence  is  admitisible  to  show  that  the  different  de- 
scriptiotttf  embrace  the  same  tract  of  land.  Stewart  et  at  v.  Chadwick  et  at , 
4G3. 

liU.  Extrinsic  evidence  may  properly  be  resorted  to,  in  order  to  show 
the  u«Hge  of  a  bu>iiics8,  or  the  use  and  nature  of  certain  kinds  of  proper- 
ly, viewed  with  reference  to  its  application,  or  the  interest  to  which  it 
may  be  subservient,     lb. 

30.  Evidence  to  impeaih  a  witness  is  not  admihsible,  where  the  party 
has  laid  iu>  foundation  lor  the  impeachment,  in  his  examination  of  the 
witness.     It). 

31.  The  knowledge  of  the  interests  of  an  estate,  which  an  administrator 
obtains  in  the  discharge  of  his  duties,  is  competent  to  establish  the  fact 
that  there  was  such  a  claim,  or  such  a  demand,  belonging  to  or  set  up  by 
the  estate,  though  it  may  not  be  sufficient  to  fix  its  original  truth  or  validi- 
ty, and  is  not  hearsay  evidence.     lb. 

'M.  Where  in  an  action  of  trespass,  for  taking  certain  goods,  wares  and 
merchandise,  the  defendants  answered,  denying  the  trespass,  and  the 
plainiitr  offered  evidence  toj*bow  that  the  goods  were  tnken  by  the  sheriff, 
under  nn  attachment  is.-iued  in  a  Buit  wherein  B.  B.  were  plaintiffn,  and  M. 
B.  were  defendants,  which  writ,  with  the  return  of  the  officer  thereon,  was 
also  offered  in  evidence ;  and  that  the  defendants  executed  to  the  sheriff  a 
bond  of  indemnity  to  induce  him  to  attach  the  goods  ;  and  where  the  de- 
fendants tlwn  oflfered  in  evidence  the  original  papers  in  the  ^uit  of  B.  B. 
V.  M.  B.,  inciuding  the  notice,  petition,  affidavit  for  attachment,  and  notes 
nnd  accuun's  sued  on,  in  which  suit  a  judgment  by  default  had  been 
claimed,  to  which  the  plnintiff  objected,  but  the  objection  was  overruled, 
and  theeridence  admitted ;  and  where  the  plaintiff  asked  the  court  to  in- 
struct the  jury  as  follows:  *' That  the  noted,  accounts  and,  papers,  in 
the  Pijiii  of  B.  B.  v  M.  B  ,  not  being  proved,  are  noi  evidence  in  this  suit, 
of  aQy  indebtedness  between  the  parties  thereto;"  which  instruction  the 
court  reiti^ied  to  give  :  Held^  1.  That  the  papers  offered  in  evidence  by  the 
defendants  were  ;>r/ff*<i/acte  evidence  of  an  indebtednefs  existing  from  M. 
B.  to  9.  B,,  and  tfofnra^  that  fact  was  relevant,  were  proper  to  be  given  in 
evidence:  2.  Thatthe  instruction  asked  was  iirclevant,  and  properly  rc- 
iMAQiX.     Kdmger  v.  Uenchler  et  al  ^b\^, 

EXEMPTION. 

I.  Where  property  is  replevied  from  an  officer,  on  the  ground  that  it 
was  exempt  from  execution  ;  and  it  is  sought  to  show  that  the  plaintiff  is 
a  non-resident  of  the  slate,  and  not  entitled  to  the  exemption,  such  de- 
fence should  be  set  up  by  the  defendant,  rather  than  rebutted  in  the  first 
instance,  by  the  plaintiff*.     Newetlv.Uaydtn,  140. 

3.  The  exemption  of  property  from  execution,  relates  to  the  remedy, 
and  is  governed  by  the  law  of  the  place  where  the  contract  is  sought  to  be 
enforced,  instead  of  the  lex  loci  contractus.     lb, 

FIXTURES. 

1.  The  word  "fixtures"  and  "appurtenances  "  have  acquired  a  peculiar 
and  appropriate  meaning,  and  are  to  be  construed  according  to  such 
meaning,  haviug  due  reference  to  the  context,  and  to  the  connection  in 
which  the  words  are  used,     Pickerell  v.  Carton^  544. 
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2.  jRepUoin.  On  the  30th  of  October,  1856,  F.  M.  P.,  one  of  the  plaintiffs, 
being  indebted  to  the  defendant,  in  the  sum  of  $2,500,  by  an  instru- 
ment of  writing  of  that  date,  and  to  secure  the  payment  of  said  sum, 
did  "sell  and  convey  unto  the  said  defendant,  the  following  described 
premises,  to-wit:  all  the  fixtures  and  appurtenances  contained  in  the 
daguerrean  rooms  on  Main  street,  Dubuque,  belonging  to  the  said  F.  M. 
P.  No  schedule  of  the  property  was  attached  to  the  conveyance.  On 
the  1 2th  of  January,  1857,  F.  M.  P.  sold  and  conveyed  by  bill  of  sale, 
to  0.  F.  P.,  the  other  plaintiff,  for  the  alleged  consideration  of  $2,000, 
nil  the  daguerreotype  material,  stock,  cameras,  picture  frames,  paint- 
ings, furniture,  one  piano  forte,  carpet  on  floor,  improvements  and  look- 
ing glass,  together  with  the  lease  on  the  galler}-,  and  all  and  singular 
every  article  in  any  wise  appertaining  to  the  business  contained  in  the 
National  Daguerreotype  Gallery  in  Dubuque,  Iowa;  Held^  1.  That  the 
word  appurtenances  in  the  bill  of  sale  to  defendant,  embraced  the  loose 
moveable  articles  of  personal  property,  in  the  daguerrean  rooms,  so  far 
as  they  were  necessary  to  the  business  carried  on  therein ;  2.  That  un- 
der the  term  "  fixtures,"  all  the  right  and  interest  of  F.  M.  P.  in  and  to 
the  sky-light,  balcony,  partition,  and  all  other  property  annexed  to  the 
premises,  passed  to  the  defendant  under  the  said  bill  of  sale.     lb. 

3.  Fixtures  are  personal  chattels  annexed  to  the  freehold,  and  which 
may  be  severed  and  removed  by  the  party  who  has  annexed  them,  against 
the  will  of  the  owner  of  the  freehold.    lb. 

FORECLOSURE. 

1.  Where  a  vendor  of  real  estate,  to  which  he  retains  the  legal  title, 
and  for  which  he  has  executed  a  bond  for  a  deed,  assigns  a  promissory 
note,  received  in  consideration  of  the  sale  of  said  land,  and  agrees  that 
the  assignee  shall  be  substituted  to  the  benefit  of  all  security  held  by  him, 
the  ansignee  of  the  note,  upon  its  non-payment,  is  entitled  to  the  same 
rights  as  the  vendor  himself:  and  he  may  file  a  bill  in  his  own  name  against 
the  vendee,  and  all  persons  claiming  under  him,  with  notice,  for  a  fore- 
closure and  sale  of  the  premises.     B/air  ^  Co.  v.  Marsh  ct  al.j  144. 

2.  In  such  a  case,  the  vendee  is  to  be  regarded  as  a  mortgagor;  and 
he  and  those  claimiug  under  him,  with  notice,  cannot  raise  the  objection 
that  the  complainant  is  a  mere  assignee,  and  that  the  relation  of  vendor 
and  ven  Jee  does  not  exist  between  them.     lb. 

3.  Bill  of  foreclosure,  alleging  that  in  May,  1867,  the  defendant,  L., 
sold  to  his  co-defendant,  M.,  certain  lots  in  the  town  of  Mount  Pleasant, 
at  the  price  of  $3,000 ;  that  one  half  of  the  purchase  money  was  paid, 
and  for  the  remainder  M.  executed  his  two  promissory  notes  for  $750 
each,  payable  Januar}'  1,  and  March  1,  1858;  that  it  was  agreed  that  L. 
should  retain  the  title  of  the  lots  until  the  notes  were  paid,  and  give  to  M. 
a  title  bond  for  a  conveyance,  on  the  payment  of  the  balance  of  the  pur- 
chase money  ;  that  on  the  payment  of  the  $1500,  and  the  execution  of  the 
notes,  M.  was  put  in  possession  of  the  lots;  that  M.,  being  indebted  to  B. 
0.  &  Co.,  for  money  borrowed,  as  collateral  security  for  the  payment  of 
t!fe  same,  assigned  to  them  the  title  bond  of  L.;  that  before  the  second 
note  became  due,  the  complainant  purchased  and  took  an  assignment  of 
the  same  from  L.,  without  recourse,  and  looking  solely  to  said  lots  as  the 
security  for  the  payment  of  the  same;  that  it  was  then  agreed  between 
them,  that  the  complainant  should  succeed  to  the  benefit  of  all  the  secu- 
rity held  by  L.,  for  the  payment  of  the  same ;  that  the  note  is  due  and 
unpaid  ;  and  that  M.  is  wholly  insolvent.  The  bill  makes  L.,  M.  and  B. 
O.  &  Co.,  parties,  and  prays  that  M.  may  be  compelled  to  perform  his  agree- 
ment with  L.;  that  in  default  thereof,  all   the  interest  of  M.  and  B.  0.   t 
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Co.,  in  the  lots,  may  be  foreclosed,  and  sold  to  satisfy  his  claim ;  and  that 
on  the  payment  of  the  same,  L.  may  be  required  to  convey  the  lots  to  the 
purchHScr.  Demnrrer  to  the  bill  by  M.  and  B.  0.  k  Co.,  for  the  reason 
that  complainant  was  a  mere  assignee  of  L.,  and  that  the  relation  of  ven- 
dor and  veiidi-e  did  not  exist  between  complainant  and  themselves,  which 
was  sustained  ;  Held,  1.  That  the  right  of  L.  to  foreclose  against  M.  for 
the  non-payment  of  the  note,  was  a  quality  incident  to  the  debt,  which 
passed  by  the  assignment  of  the  note,  and  the  agreement  between  L.  and 
the  complainant;  2.  That  the  complainant  possessed  the  rights  of  L.,and 
conld  foreclose  in  the  same  manner,  in  his  own  name ;  and,  3.  That  the 
court  erred  in  sustaining  the  demurrer.    lb. 

4.  Where  in  a  proceeding  to  foreclose  a  mortgage,  under  chapter  118  of 
the  Code,  judgment  was  entered  for  the  amount  found  to  be  due  the  plain- 
tifT,  ordering  a  foreclosure,  and  awarding  a  special  execution  against  the 
property ;  ffeld^  That  the  judgment  did  not  cut  off  the  right  of  the  de- 
fendant to  redeem  before  the  sale,  under  the  special  execution,  and  follow- 
ed substantially  the  provisions  of  the  Code.  Duncan  t.  Uobart  et  al.y  337. 

5.  In  a  proceeding  to  foreclose  a  mortgage,  where  the  answer  admits 
the  execution  of  the  mortgage  and  note,  and  does  not  deny  that  the 
amount  claimed  in  the  petition  is  due  and  owing,  there  is  nothing  for  the 
plaintiff  to  prove.     Cooley  v.  Hobari  f.t  al.^  258. 

6.  The  fact  that  a  mortgage  was  executed  to  secure  the  payment  of  a 
debt  previously  contracted,  will  not  invalidate  it;  nor  does  it  make  any 
difference  that  it  was  executed  by  one  of  the  members  of  a  partnership 
and  his  wife,  to  secure  the  debts  of  the  firm.     lb, 

7.  Where  a  petition  to  foreclose  a  mortgage,  asks  a  judgment  on  the 
note,  and  a  foreclosure  of  the  mortgage,  there  is  no  union  of  law  and  equi- 
ty in  one  proceeding ;  and  the  judgment  prayed  for  is  authorized  by  sec- 
tion 2084  of  the  Code.    lb, 

8.  Where  it  is  sought  to  enjoin  the  foreclosure  of  a  mortgage,  without 
proceeding  by  civil  action  in  the  district  court,  on  the  ground  that  the 
mortgage  was  executed  to  secure  the  payment  of  the  purchase  money  of 
the  said  premises — that  the  covenants  of  the  deed  were  broken — and  that 
tlie  vendor  had  no  title  to  the  land — the  bill,  in  order  to  sustain  an  in- 
junction, should  allege  either  fraud  or  mistake,  or  show  that  the  com- 
plainant would  sustain  irreparable  injury,  by  being  turned  over  to  his  le- 
gal remedy  upon  the  covenants  in  the  deed.     Crocker  v.  Robertton,  404. 

9.  It  is  no  ground  for  an  injunction,  to  restrain  the  foreclosure  of  a 
mortgage  without  action,  that  the  mortgage  was  executed  to  secure  the 
unpaid  purchase  money  of  the  premises,  and  that  the  mortgagee,  when  he 
conveyed  the  premises  to  the  mortgagor,  had  no  title  to  the  land.    lb, 

10.  A  mortgagor  of  real  estate,  cannot  enjon  the  foreclosure  of  a  mort- 
gage, executed  to  secure  the  unpaid  purchase  money  of  the  premises,  on 
account  of  defects  in  the  title  with  which  he  is  cognisant  when  he  receiv- 
ed the  deed.     lb. 


FORGERY. 

1.  Where  a  party  is  charged  with  forging  an  indorsement  on  the  back 
of  an  order  or  dmtt  purportinff  to  have  been  drawn  by  one  bank  upon  an- 
other, proof  ot  the  existence  of  the  bank  is  not  required:  nor  is  it  ne- 
cessary to  aver  the  genuineness  or  validity  of  the  instrument  forged.  The 
State  V.  Pierce^  231. 
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2.  The  languRKO'  spirit,  scope  and  tenor  of  section  2648  of  the  Code, 
shows  that  it  extends  to  cases  for  falsely  making  and  uttering  indorse- 
ments on  any  note,  bill,  order,  or  instrouieot,  as  well  as  to  falsely  making 
and  uttering  the  body  of  the  instrument  itself.     lb. 

8.  The  essence  of  the  crime  of  forgery  consists  in  doing  the  act  with 
the  intention  to  defraud.    Ih. 

4.  Where  a  writing  is  invalid  on  its  face,  it  cannot  be  the  subject  of 
forgery,  for  the  reason  that  it  has  no  legal  tendency  to  effect  a  fraud;  but 
where  the  invalidity  is  to  be  made  out  by  proof  of  some  extrint>ic  fact,  the 
instrument,  if  good  on  its  face,  may  be  legally  capable  of  effecting  a  fraud, 
and  the  party  making  the  same  may  be  punished.    lb, 

5.  In  order  to  constitute  the  crime  of  forgery,  it  is  not  nroesssry  that 
any  person  should  have  been  defrauded  in  fact.  The  attempt  to  detVaud, 
and  the  intention  to  do  so  is  sufficient.    Jb, 


FRAUD. 

1.  Where  in  an  action  of  replevin  to  recover  the  possession  of  a  mare, 
claimed  to  be  exempt  from  execution,  after  the  plaintiff  had  offered  evidence 
of  his  residence  in  this  state,  the  defendant  offered  to  prove  that  the  mare 
was  sold  by  L.  k  L.,  of  Chicago,  Hlinois,  to  N.  &  Co.,  of  which  firm  plain- 
tiff was  a  member;  that  plaintiff  then  resided  in  Illinois;  that  in  con- 
sideration of  the  sale  of  said  mare,  N.  &  Co.  made  their  note  to  L.  &  L., 
which  note  was  executed  and  payable  in  Illinois  ;  that  by  the  law  of  that 
state  the  mare  was  not  exempt  from  execution ;  that  soon  after  the  making 
of  the  note,  the  plaintiff,  without  the  knowledge  of  L.  &  L.,  absconded 
from  said  state  with  said  property,  and  came  to  Dubuque,  in  Iowa,  where 
he  was  pursued  by  L.  &  L.,  who,  to  collect  said  note,  sued  out  a  writ  of 
attachment  against  N.  k  Co.;  and  that,  tinder  the  said  writ,  the  mare  was 
attached;  which  evidence  was  rejected ;  Held^  1.  The  pleadings  did  not 
present  the  issue  of  fraud ;  2.  That  the  evidence  was  properly  rejected. 
Newdl  V.  Hayderiy  140. 

2.  Where  in  an  action  to  recover  damages  for  the  false  and  fraudulent 
representations  of  the  defendant,  as  to  the  quality  and  description  of  cer- 
tain lands,  sold  and  conveyed  by  the  defendant  to  the  plaintiff,  the  peti- 
tion alleged  that  the  plaintiff,  being  the  owner  of  certain  lands  in  C.  coun- 
ty, the  defendant  proposed  to  purchase  the  same,  and  to  give  in  exchange 
therefor,  certain  lands  in  K.  county,  representing  said  lands  to  be  of  a  cer- 
tain quality  as  to  timber,  &c.,  and  that  plaintiff,  relying  upon  said  repre- 
sentations, sold,  Ac. — all  of  which  allegations  were  denied  by  the  answer; 
and  where  on  the  trial,  the  defendant  called  a  witness,  and  proposed  to 
prove  the  value  of  the  land  conveyed  to  him  by  the  plaintiff,  and  the  im- 
provements upon  it,  which  was  objected  to,  and  the  objection  sustained 
by  the  court:  Ueld^  That  the  evidence  was  immaterial,  and  properly  ex- 
cluded from  the  jury.    (Wright,  C.  J.,  dissenting.).    Liket  v.  Boer,  368. 

GAMBLING  HOUSE. 

« 

1.  Under  section  2721  of  the  Code,  which  prohibits  the  keeping  of 
gambling  houses,  the  offense  is  as  complete,  if  the  house  is  kept  for  that 
purpose  for  one  day,  as  if  kept  for  a  year.     The  State  v.  Crogofiy  623. 

2.  To  show  that  the  place  charged  is  kept  as  a  gambling  house, 
within  the  meaning  of  section  2721  of  the  Code,  it  may  be  shown  that  it 
was  thns  used  continuously,  but  it  is  not  necessary  to  charge  such  use  in 
the  indictment,    lb. 
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3.  In  an  indictment  for  keeping  a  gambling  house,  it  is  not  necessa- 
ry to  state  the  location  of  the  house  kept,  further  than  to  show  the  prop- 
er venue;  but  where  the  indictment  alleges  that  the  building  is  situate  on 
a  particular  lot,  the  proof  must  sustain  the  allegation.    lb. 

GARNISHEE. 

1.  Without  a  writ  of  attachment,  a  sheriff  has  no  authority  to  notify 
a  party  that  he  is  m.tacbed  as  garnishee,  nor  to  take  bis  auHwers  to  the  in- 
terrogatories specified  in  section  18G5  of  the  Code.  Vanfotaen  y.  Anderton^ 
Garnishee^  251. 

2.  Nor  has  the  district  ooart  power  to  render  judgment  upon  a  notice 
of  garnishment  thus  given,  and  answers  thus  taken  and  returned.    Ih. 

GENERAL  ASSEMBLY. 

1.  Where  the  business  of  the  general  assembly,  at  a  special  session 
convened  by  the  governor,  is  not  restricted  by  some  constitutional  provis- 
ion, it  may  enact  any  law  at  such  special  session,  that  it  might  at  a  regu- 
lar session.  The  powers  of  the  general  assembly  not  being  derived  from 
the  governor's  proclamation,-  it  is  not  confined  to  the  special  purposes  for 
which  it  may  have  been  convened  by  him.     Morford  v.  linger^  82. 

2.  The  general  assembly  may  provide,  that  the  authority  of  a  city  shall 
not  be  extended  over  new  territory,  but  upon  the  expressed  consent  of  the 
people  of  the  city.     lb. 

3.  The  right  of  the  general  assembly  to  create  corporations  for  muni- 
cipal purposes,  conferred  by  the  constitution  of  1846,  is  not  made  to  depend 
upon  the  consent  of  the  inhabitants,  or  proprietors  of  the  land,  on  which 
the  proposed  city  or  town  is  situate.    lb. 

4.  So,  the  power  of  imposing  a  local  government  upon  a  town  or  city, 
includes  the  power  of  ascertaining  the  extent  of  the  corporation  and  its 
just  boundaries,  as  well  as  the  powers  to  be  vested  in  the  local  govern- 
ment ;  and  among  the  powers  deemed  essential  to  the  objects  of  the  cor- 
poration, is  that  of  levying  such  reasonable  taxes  upon  the  property  with- 
in its  limits  as  may  be  necessary  for  such  local  purposes  as  the  corpora- 
tion is  authorized  to  accomplish.    lb. 

GRANTOR  AND  GRANTEE. 

1.  A  grantor  of  real  estate,  who  conveys  by  deed  of  general  warranty, 
is  a  competent  witness  for  the  complainant,  in  an  action  against  his  gran- 
tee, to  show  that  the  grantor  conveyed,  by  mistake,  a  greater  interest  in 
the  land  than  he  possessed,  aiid  to  enforce  the  trust  against  the  grantee. 
In  such  a  case,  he  is  called  upon  to  testify  against  his  interest.  SUtcariet 
al.  v.  Chadwick  et  al.,  463. 

GUARDIAN  AD  LITEM. 

1.  A  guardian  ad  litem  may  be  appointed,  either  on  the  motion  of  the 
plaintiff,  or  the  defendant,  in  an  action,  but  the  court  will  not  permit  an 
adverse  party  to  select  the  guardian  for  the  infant.     RaUton  ▼.  Lahtty  17. 

'  HEIR. 

1.  A  contract  of  an  administrator  relating  to  the  estate  of  the  dece- 
dent, such  as  he  had  authority  to  make,  will  enure  to  the  benefit  of  the 
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hein,  after  it«haU  be  ascertained  that  it  is  not  required  to  pay  the  credi- 
tors of  the  estate.     Stewart  et  al.  v.  Chadwiek  et  al..,  403. 

2.  A  contract  concerning  an  interest  in  a  claim,  must  be  treated  as 
personalty,  and  pertains  to  the  administrator  of  the  estate;  and  the  right 
or  interest  will  descend  to  the  heirs  of  the  decedent.     lb, 

3.  Where  minor  heirs  are  parties  to  a  petition  in  chancery,  it  is  not 
necessary  that  the  petition  should  show  the  ages  of  such  minor  heirs,    lb, 

4.  The  omission  of  an  administrator  to  inventory  a  claim,  or  other  in- 
terest of  the  decedent,  will  not  operate  to  forfeit  the  right  oif  the  heirs  to 
any  portion  of  the  estate;  nor  need  the  heirs  obtain  authority  from  Ac 
probate  court,  to  prosecute  for  the  recovery  of  an  interest  in  the  estate, 
which  they  may  regard  themselves  as  entitled  to.     lb. 

5.  Where  W.  and  C.  each  claimed  a  **  claim  "  right  in  mineral  land, 
and  G.y  and  the  administrator  of  W.,  entered  into  an  Hgreemcnt,  by  which 
the  said  C.  agreed  to  give  to  the  said  W's  estate  one-sixth  pan  of  all  min- 
eral raised  upon  ihe  InnJ  ;  that  he  would  enter  the  land  from  the  United 
States,  and  was  to  receive  the  surface,  or  soil  of  said  property  ;  that  if  he 
worked  the  ground,  he  would  pay  to  said  estate  one-sixth  of  the  mineral  ; 
and  that  it*  the  estate  worked  or  discovered  any  mineral,  it  was  to  have  the 
]irivilege  to  do  so,  without  paying  any  part  to  any  person  ;  Ileld^  1.  That 
C.  was  to  hold  the  soil,  or  surface — the  agricultural  use  of  the  land — and 
that  the  estate  or  heirs  of  W.  held  the  mineral  right;  2.  That  C,  when  he 
caused  the  land  to  be  entered,  held  the  mineral  right  in  trust  for  the  heirs 
of  W.     Tb, 

6,  A  widow  has  no  estate,  as  such,  in  an  interest  in  real  estate  field  in 
trust  by  another,  for  her  bustband.  Upon  the  death  of  the  husband,  the 
right  descends  to  his  heirs  at  law,  and  when  they  have  recovered  the  es- 
tate, she  makes  her  claim  of  dower  against  them.     lb. 

HUSBAND  AM)  WIFE. 

1.  Where  a  bnsband  introduces  a  woman  of  profligate  habits  into  his 
house,  and  permits  her  to  remain  there  as  an  inmate,  the  wifo  will  bejus' 
lifted  in  withdrawing  from  his  protection,  and  he  will  be  bound  to  provide 
her  with  necessaries.     Dcscelles  v.  Kadmus^  51. 

2.  The  husband  is  required  to  supply  the  wife  with  necessaries,  such 
as  meat,  drink,  clothes,  medicine,  &c.,  suitable  to  his  degree  and  oircum- 
stancps  ;  and  if  he,  by  his  treatment,'shall  render  her  situation  unsafe,  or 
their  home  unfit  for  a  mode!<t  and  chaste  woman  to  remain  in,  he  sends 
her  from  home  as  effectually  as  if  he  t  iirned  her  out  of  doors  without  cause  ; 
and,  under  such  circumstancos,  he  gives  her  a  general  credit  for  necessa- 
ries, for  which  he  will  be  liable  to  any  one  furniahing  them,     lb, 

3.  In  order  to  enable  a  plaintiff  to  recover  for  necessaries  furnished 
the  injiane  wife  of  the  defendant,  when  compelled  to  leave  his  house,  on 
accoonf  of  either  his  cruel  treatment,  or  because  of  his  makintf  lewd  and 
profligate  women  inmates  of  her  home,  it  is  not  necessary  that  the  plain- 
tiff should  show  that  he  furnished  suoh  necessariei  as  the  regularly  ap- 
pointed guardian  of  the  wife.    lb. 

4.  The  testimony  of  a  wife,  when  called  as  a  witness  on  the  part  of  hf  r 
husband,  in  a  criminal  case,  is  not  to  be  marked  ana  dii'tinjruished  from 
that  of  other  witnesses ;  she  is  entitled  to  be  regarded  as  others  are,  and 
to  stand  free  and  unembarrassed  upon  her  own  character.  The  State  v. 
Rankin^  355. 
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5.  Where  io  a  crimioal  onse,  in  which  the  wife  wa«  called  ae  a  wiiness, 
and  testified  ob  the  part  of  her  husbaod,  the  court  instructed  the  jury  a« 
follows:  *'  The  law  permits  the  wife  to  testify  for  her  husband  in  a  crim- 
inal cause,  but  her  peculiar  relaiioo  to  her  husband  renders  it  incumbent 
on  the  jury  to  examine  her  testimony  with  peculiar  care  and  caution,  and 
if,  from  the  whole  testimony,  they  are  satisfied  that  what  she  said  is  true, 
they  should  give  her  testimony  the  credit  of  any  other  witness.  But  if, 
from  her  testimony,  taken  together  with  that  of  other  credible  witnes^oes, 
the  jury  are  8atii<fied  that  what  she  said  was  false,  they  should  rejert  it  al- 
together ;  Held,  That  the  instruction  was  erroneoos.    lb, 

6.  A  widow  has  no  estate,  as  such,  in  an  interest  in  real  estate,  held  in 
tr&flt  by  another  for  her  husband.  Upon  the  death  of  the  husband,  the 
right  descends  to  his  heirs  at  law,  and  when  they  have  recovered  the  es- 
tate, she  makes  her  claim  of  dower  against  them.  Stewart  el  al,  t.  Chad- 
wick  et  al,^  463. 

INDICTMENT. 

1.  An  indictment  which  distinctly  charges  an  assault  and  battery  only, 
is  good,  although  it  charges  the  act  as  being  done  riotously,  and  in  a  Tio- 
leut  and  tumultuous  manner;  and  such  an  indictment  does  not  charge  an 
unlawful  assembly  and  riot ;  nor  does  it  unite  two  distinct  offenses.  Hu 
State  V.  McCUntoek,  203. 

2.  It  is  not  a  valid  objection  to  the  admission  of  a  witness  in  a  crimi- 
nal case,  on  the  part  of  the  state,  that  his  name  is  not  indorsed  on  the  in- 
dictment,   lb, 

8.  Neither  the  present  nor  the  past  statutes  of  this  state  dispense  with 
the  leading  requisites  of  indictments.     The  State  t.  CeUlendine^  288. 

4.  It  is  only  an  inconsistency  in  the  material  allegations  that  will 
vitiate  an  indictment ;  and  where  the  defective  averment  may,  without 
detriment  to  the  indictment,  be  wholly  omitted,  it  may  be  considered  as 
surplusage,  and  disregarded.     The  State  v.  Freeman^  428. 

5.  The  appellate  court  will  not  presume  that  the  district  court  under- 
took to  try  a  defendant,  indicted  for  a  criminal  offense,  without  the  indict- 
ment    The  SUUe  v.  Shelledy^  477. 

6.  In  a  criminal  case,  where  there  is  a  general  verdict  of  gnllty,  on  an 
indictment  containing  several  counts,  if  any  one  of  them  is  good,  the 
judgment  will  be  supported.    lb, 

*l.  Where  the  place  is  stated  in  an  indictment,  as  a  matter  of  local  de- 
scription, and  not  as  venue,  it  is  necessary  to  prove  it  as  laid.  The  State 
V.  Crogauy  623. 

INFANTS. 

1.  An  infant  defendant  is  as  much  bound  by  a  decree  in  eqnity  against 
her,  as  a  person  of  full  age ;  and,  consequently,  if  there  be  an  absolute 
decree  against  a  defendant  who  is  under  age,  he  or  she  will  not  be  per- 
mitted to  dispute  it,  unless  upon  such  grounds  as  an  adult  might  have  dls- 
pated  it — as  f^aud,  collusion,  or  error.    Raltton  v.  Lahee,  17. 

2.  To  impeach  a  decree  in  equity,  against  an  infant,  on  the  ground  of 
fraud  or  collusion,  the  infant  may  proceed  either  by  bill  of  review,  or  by 
original  bill.  To  impeach  it  on  the  ground  of  error,  the  infant  may  pro- 
ceed by  original  bill,  and  he  is  not  obliged  to  wait,  for  that  purpose,  un- 
til he  has  arrived  at  the  age  of  twenty-one  year^.    lb. 


Digitized  by  VjOOQ IC 


INDEX.  619 

8.  In  ordinary  case),  where  an  infant  is  allowed  time,  aAer  lier  arrival 
at  the  Age  of  twentj-one  jearn,  to  show  cause  against  a  decree,  the  decree 
in  such  oases  is  deemed  complete,  but  the  infant  hus  the  time  allowed  to 
show  canse  agiiinst  it.  If  no  cause  is  shown,  within  the  time  specified, 
the  infant  is  bound.     lb, 

4.  After  the  infant  comes  of  age,  and  before  the  decree  is  made  abso- 
lu*.e,  sho  may,  as  a  matter  of  course,  on  motion,  obtain  leave  to  amend  the 
answer  filed  by  her  guardian,  or  to  put  in  a  new  one.  By  the  new,  or 
amende«i  answer,  she  may  make  a  better  defense,  and  support  that  de- 
fense by  nesr  evidence  \  and  for  that  purpose,  may  file  a  bill  of  discovery. 
lb. 

5.  An  infant  defendant,  wishing  to  make  a  new  defense  to  a  decree  in 
equity,  must  apply  to  the  court  as  early  as  possible,  after  obtaining  the 
age  of  twenfy-one  years  ;  for  if  she  is  guilty  of  any  laeheM,  her  applica- 
tion will  be  refused.    lb. 

6.  An  infant  defendant  may  either  impeach  a  decree  in  equity,  on  the 
ground  of  fraud  or  collusion  between  the  complainant  and  her  guardian, 
or  she  may  show  error  in  the  decree.  Sbe  may  also  show  that  she  had 
grounds  of  defense,  which  were  not  before  the  court,  or  were  not  insisted 
on  at  the  hearing ;  or  that  new  matter  has  subsequently  arisen,  upon 
which  the  decree  may  be  shown  to  be  wrong.    lb. 

7.  Where  an  erroneous  decree  has  been  obtained  against  an  infant, 
and  the  error  is  not  in  the  judgment  of  the  court,  but  in  the  facts  on 
which  the  judjrment  is  founded — as  where  there  has  been  fraud  or  collu- 
sion between  the  complainant  and  the  guardian  ad  litems  or  where  tliere 
has  been  any  deception,  or  any  surprise,  upon  the  court,  the  infant  may, 
either  during  infancy  or  afterwards,  inves>tigatethe  decree  by  a  bill  of  re- 
view, or  by  original  bill ;  and  this,  although  the  ground  of  complaint 
against  the  decree,  is  confined  to  error.    lb. 

8.  In  such  cases,  the  proceeding  on  which  the  decree  is  founded,  is 
treated  as  fraudulent — it  being  considered  fraudulent  to  take  advantage 
of  the  incompetency  of  the  infant  to  defend  herself.     lb. 

9.  An  infant  is  not  bound  by  admissions  made  in  his  or  her  behalf,  un- 
less such  admissions  are  for  the  benefit  of  the  infant.     Jb. 

10.  Where  there  is  an  infant  defendant,  and  it  is  necessar}*,  in  order  to 
entitle  the  plaintiff  to  the  relief  he  prays,  that  certain  facts  should  be 
before  the  court,  such  facts,  although  they  might  be  the  subject  of  admis- 
sion on  the  part  of  adults,  must  be  proved  against  the  infant.  Jb. 

11.  There  can  be  no  valid  decree  against  an  infant,  by  default,  nor  on 
the  answer  of  a  guardian.    lb. 

12.  But  where  in  a  proceeding  to  reach  the  equitable  interest  of  a 
judgment  debtor  in  real  estate,  against  the  debtor  and  his  infant  daugh- 
ter, in  whose  name  the  title  had  been  taken,  the  guardian  ad  litem  of  the 
infant,  in  his  answer,  admitted  the  judgment  against  the  father — that  ex- 
ecution issued  thereon,  had  been  returned  "no  property  found" — that  the 
father  had  no  property  out  of  which  the  judgment  could  be  satisfied — 
that  the  said  infant  was  the  daughter  of  the  said  judgment  debtor—  and 
that  the  title  to  one  of  the  lots  in  controversy,  was  in  the  said  infant — 
and  denied  the  other  allegations  of  the  bill ;  Meldj  That  as  the  substan- 
tial matters  admitted  in  the  answer  of  the  guardian,  were  matters  of  re- 
cord, the  court  could  not  presume  that  the  decree  was  rendered  on  the 
admissions  of  the  guardian;  and  that  those  admissions  did  not  prejudice 
the  rights  of  the  infant.     Jb. 
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13.  A  guardian  md  litem  may  be  Hppointed,  either  on  the  motion  of  the 
pliiintitr,  or  ihe  defendant,  in  nn  afti<»n,  but-  the  court  -will  not  permit  an 
adverse  party  to  select  the  guardian  for  the  infant.    lb. 

14.  The  fact  that  a  p^iiardian  ad  iifem,  at  the  time  of  his  appointment, 
and  at  the  date  of  the  decref,  was  interested  apiinst  the  infant  in  the 
subject  matter  of  the  controverfjy,  is  not  such  conclusive  evidence  of  fraud 
as  to  authorize  the  setting  aside  of  the  decree,  for  that  reason  alone,  un- 
lesj«  it  is  shown  further,  that  the  guardian  made  use  of  his  position,  to 
work  some  injury  to  the  interest  of  the  infant.     Jb. 

15.  Infiints  are  as  much  bound  by  the  conduct  of  those  who  conduct 
their  civss  ai  adult;?,  provided  their  conduct  be  bona  fide;  and  where  the 
solicitor  of  an  infant,  consents  to  take  the  evidence  in  a  proceeding  in 
4',hancery  by  affidavit,  instead  of  depositions  upon  interrogatories,  the  in- 
fant will  be  bound  thereby,     lb, 

16.  Where  a  decree  has  been  rendered  against  an  infant,  and  she  af- 
terwards succeeds  in  showing,  that  it  ought  not  to  have  been  rendered, 
the  court  will  place  her,  as  far  as  practicable,  in  the  situation  in  which  she 
wa^  before  the  decree  was  made.     lb. 

17.  It  is  entirely  competent  for  a  court  to  discharge  the  "next  friend** 
of  a  minor,  in  whose  name  an  action  has  been  commenced,  on  his  motion, 
and  substitute  another  to  carry  on  the  suit.     Thurston  v.  Cavenor^  155. 


INJUNCTION'. 

1.  Where  a  complainant  in  chancery  alleges  that  he  is  a  citizen  and 
resident  of  the  county,  and,  as  such,  interested  in  the  public  welfare,  he 
shows  such  an  interest  as  entitles  him  to  present  a  petition  for,  and  obtain 
an  injunction  to,  restrain  a  public  officer  from  the  commission  of  an  act 
which  would  be  a  public  wrong.     Collins  v.  Ripley,  Co,  Judge,  129. 

2.  The  fact  that  a  bond  for  an  injunction  to  restrain  a  county  officer 
from  committing  a  public  wrong,  is  executed  to  the  connty  judge  in  his 
official  capacity,  instead  of  the  county  itself,  affords  no  ground  for  dis- 
solving the  injunction,     lb. 

INSTRUCTION. 

1.  A  party  cannot  complain  of  an  instruction  which,  even  if  errone- 
ous, worked  him  no  prejudice.     Armstrong  ▼.  Pierson,  29. 

2.  Where  in  an  action  to  recover  for  work  done  and  performed,  it  ap- 
peared that  the  plaintiff  was  hired  by  the  defendant,  to  labor  for  him  for 
the  term  of  six  months,  and  that  he  left  the  service  of  the  defendant  at 
the  expiration  of  four  months,  and  thereupon  the  court  was  asked  to  in- 
struct the  jury  as  follows:  "  1.  If  the  plaintiff  hired  to  the  defendant  for 
the  term  of  six  months,  and  left  the  service  of  the  defendant,  without 
cause,  before  the  expiration  of  the  time,  he  has  no  claim  upon  the  def)>n- 
dant  for  the  services  rendered;  2.  If  the  plaintiff  hired  to  the  defendant 
for  the  term  of  six  months,  and  left  the  service  of  the  defendant,  without 
cause,  before  the  expiration  of  the  time,  he  cannot  recover  anything  for 
his  services,  although  the  defendant  had  paid  plaintiff  a  part  of  his  wa- 
ges, during  the  continuance  of  the  service'' — which  instructions  the  court 
refused  to  give ;  Held,  That  the  instructions  were  properly  refused.  Pijc/^- 
V.  Nichols,  lOG. 

3.  Where  in  an  action  by  a  widow,  to  recover  for  the  services  of  her 
minor  son,  the  defendant  asked  the  court  to  instruct  the  jurj'  as  follows  : 
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**Thflt  the  mother,  on  the  death  of  the  father,  is  not  entitled  to  recover  for 
the  earnings  of  her  minor  child,  and  cannot  maintain  an  action  therefor  in 
her  own  name,"  which  instruction  the  court  refused  to  give ;  i/e/i/,  That 
the  instruction  Avas  properly  refused.     Cain  v.  Devi'J^  110. 

4.  Where  there  is  nothlnj^  in  the  testimony  in  a  cause,  to  justify  the 
assumption  on  which  instructions  asked  are  predicated,  they  may  be  prop- 
erly refused,    lb, 

5.  There  is  no  error  in  refusing  to  give  an  instruction  asked  for,  how- 
ever correct  or  applicable  it  may  be,  when  the  same  instruction  substan- 
tially, has  been  previously  given  by  the  court.     Mcffitt  v.  Cresslrr^  122. 

G.  To  give  an  instruction  upon  a  state  of  facts  not  proven,  is  calcula- 
ted to  mislead  and  confuse  the  jury,  and  is  error.     76. 

7.  An  instruction  to  a  jury,  upon  a  mere  abstract  proposition  of  law 
referring  in  no  woy  to  either  the  evidence  or  issues  made,  and  which  has 
not  misled  the  jury,  to  the  prejudice  of  the  party  complaining,  will  not  war- 
rant the  granting  of  a  new  trial;  but  where  the  in.^truction  has  a  ten- 
dency to  make  an  erroneous  impression  upon  the  jur}',  and  mislead 
them  in  their  views  of  the  case,  a  new  trial  should  be  granted.     lb. 

8.  The  correctness  of  instructions,  in  most,  if  not  in  all  cases,  depends 
npon  the  facts  or  circumstances  developed  upon  the  trial;  and  where  their 
applicability  or  irrelevancy  is  not  shown,  by  a  bill  of  exceptions,  embody- 
ing sufficient  of  the  testimony,  the  appellate  court  cannot  determine  upon 
their  correctness,  i»or  determine  whether  the  court  erred  in  granting  a  new 
trial,  on  the  ground  that  they  were  erroneous.     Farr  v.  Fuller,  847. 

9.  Where  in  an  action  for  damages  for  fraudulent  representations  in 
the  sale  of  real  estate,  the  defendant  asked  the  court  to  instruct  the  jury 
as  follows  :  *'  Hearsay  evidence,  or  what  miy  be  t«aid  by  parties,  which 
may  be  given  in  evidence  by  witne-^ses,  is,  or  niay  be,  according  to  the  cir- 
cumstances, the  weakest  kind  of  testimony,"  which  instruction  ihe  c<  urt 
refu.<-cd  to  give;  Jle/d^  That  the  effect  <  f  the  instruction,  if  given  as  ask- 
ed, would  have  been  to  attach  the  character  of  hearsay  to  ihe  evidence 
given  by  the  witnesses,  as  to  what  was  said  by  ihe  pai  lies,  at  the  lime  ihe 
agreement  wa!<  made,  as  to  the  quality  and  character  of  the  defendant's 
Imd,  and  that  it  was  pruperly  refused.     Likes  v.  Baer,  3G8. 

10.  Wher3  in  an  action  for  dim'ig^s  for  fraudulent  representations  in  the 
sale  of  real  estate,  the  defendant  asked  the  court  to  instruct  the  jury  as 
follows  :  "That  if  the  only  testimony  before  them,  in  relation  to  the  qual- 
ity of  the  land,  is  such  representations  as  may  be  detailed  to  you  by  wit- 
nesses, uncorroborated  by  anything  in  writing,  or  any  f.icts  surrounding 
the  transaction,  such  evidence  should  be  looked  to  carefully  by  the  jury," 
which  instruction  was  given,  with  the  following  qualification:  *' But  the 
declarations  and  representations  of  the  defendant,  in  regard  to  the  quali- 
ty or  condition  of  the  land,  during  the  trade,  are  important  evidence,  and 
should  be  considered  by  the  jury  ;  "  Held,  That  both  the  instruction  and 
the  qualification  were  properly  given  to  the  jury.     lb. 


INTEREST. 

1.  The  fact  that  a  bond  for  the  delivery  of  property  attached  in  the 
suit,  is  filed  with  the  papers  in  the  cause,  upon  which  a  witness  is  sure- 
ty, is  not  such  notice  of  interest  in  the  witness  as  will  preclude  the  party 
against  whom  he  is  called,  from  objecting  to  the  witness  on  the  (rround  of 
incompetency,  after  he  has  been  sworn  and  examined  in  chief,  in  part. 
Vtilhs  V.  llagje,  IGS 
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2.  While  objections  to  the  competency  of  a  witness  should,  in  general, 
be  taken  before  he  is  examined  in  chief,  yet  they  may  be  made  at  anytime 
duriofi^  the  trial,  if  made  as  soon  as  the  interest  or  incompetency  of  the 
witness  is  discovered.     Jb, 

3.  Where  a  suit  is  brought  in  the  name  of  a  school  district,  on  a  prom- 
issory note,  made  payable  to  certain  persons  by  name,  as  school  directors, 
and  their  successors  in  office,  the  fact  that  the  note  is  made  pnyable  to 
them  and  otliers  as  directors,  in  the  absence  of  any  showing  that  the 
payees  have  a  direct  legal  interest  in  the  note,  does  not  show  that  they 
have  such  an  interest  as  renders  them  incompetent  an  witnesses.  School 
District  No,  Two,  ^c.  v.  Rogert^  316. 

4.  Where  the  plainiifF  claims  a  certain  sum  as  due,  and  prays  judg- 
ment for  the  amount,  with  interest,  he  may  take  judgment  for  the  amount 
claimed,  with  interest  from  the  time  of  the  commencement  of  the  action. 
Ferry  v.  Page^  455. 


JUDGMENT. 

1.  Where  an  action  was  commenced  before  a  justice  of  the  peace,  against 
the  makers  ol  a  joint  promissory  note,  one  of  whom  was  served  with  no- 
tice, and  against  whom  judgment  was  rendered,  for  want  of  an  appearance, 
and  where  a  bond  for  an  appeal  was  filed,  signed  by  the  makers  of  the 
note,  and  another  party,  and  recited  that  W.,  (against  whom  the  judg- 
ment was  rendered),  bad  appealed  from  a  judgment,  &c.,  in  an  actlun 
wherein  A.  is  plaintiff,  and  M.  are  d^endantt;  and  where  the  justice  certi- 
fied that,  ^^  defendants  filed  their  appeal  bond,  with  J.  M.  as  surety,  which 
was  approved  by  me,  and  appeal  allowed ;"  and  where  it  was  objected 
that  it  was  error  to  render  judgment  against  M.,  for  the  reason  that  be 
was  not  served  with  notice,  and  there  was  no  judgment  against  him  be- 
fore the  justice,  and  that  no  such  appeal  bond  was  ever  filed;  Heldj  1. 
That  as  M.  was  one  of  the  sureties  upon  the  appeal  bond,  the  plaintiff  was 
entitled  to  judgment  against  him ;  2.  That  while  the  bond  did  not  refer  to 
the  proceeding  with  critical  accuracy,  yet  that  there  was  no  irregularity 
that  could  prejudice  the  appellants.    Atkins  v.  McCready  et  al.j  214. 

2.  Where  the  plaintiff,  at  the  November  term,  1856,  of  the  Dubuque 
district  court,  recovered  a  judgment  against  the  defendant  for  about  the 
sum  of  $1,000;  and  where,  at  the  July  term,  1858,  a  motion  was  made 
by  the  plaintiff  to  correct  the  record  of  said  judgment,  in  such  a  manner 
as  to  show  that  plaintiff's  mechanic's  lien  was  established  upon  a  certain 
tract  of  land,  describing  it- — which  motion  was  sustained ;  and  where  it 
appeared  from  the  record,  that  in  1855,  plaintiff  filed  his  petition ;  that 
afterwards  other  papers  were  filed,  all  of  which  were  lost  or  mislaid  ;  that 
the  affidavit  of  plaintiff  was  filed,  to  the  effect,  that  his  petition,  among 
other  things,  contained  a  prayer  for  a  mechanic's  lien,  as  well  as  for  judg- 
ment upon  his  claim  ;  that  due  notice  of  said  motion  had  been  given  to 
the  attorneys  for  the  defendant,  and  that  they  made  no  objection  to  the 
granting  of  the  motion  ;  and  that  it  appeared  to  the  court  that  said  appli- 
cation was  reasonable,  and  substantial  justice  required  the  correction  of 
said  entry ;  Held,  That  under  the  circumstances  of  the  case,  the  court,  in 
correcting  the  judgment,  did  not  exceed  the  power  conferred  by  section 
1580  of  the  Code.     Henley  \\  The  Dubuque  Gas  Light  4*  Coke  Co.,  274. 

3.  Where  the  judgment  of  a  justice  of  the  peace  is  reversed  upon 
writ  of  error,  the  cause  should  be  remanded  to  the  justice,  or  a  trial  de 
novo  awarded  in  the  district  court.     Oarvin  v.  Wellsy  284. 
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JURISDICTION. 

1.  Section  eleven  of  article  one  of  the  constitution  of  1857,  did  not  de- 
prive the  district  court  of  jurisdiction  of  offenses,  indictable  under  section 
2612  of  the  Code,  committed  prior  to  the  taking  effect  of  the  act  entitled 
**An  act  qualifying  the  criminal  jurisdiction  of  justices  of  the  peaoe/* 
approved  March  12,  1858.     The  State  v.  Church,  252. 

2.  The  act  entitled  *<An  act  qualifying:  the  criminal  jurisdiction  of 
justices  of  the  peace,"  approved  Mnrch  12,  1858,  did  not  take  awny  the 
jurisdiction  of  the  district  court,  already  attached,  nor  affect  any  proceed- 
ing already  commenced  in  such  court,  under  section  2612  of  the  Code.  lb, 

8.  In  larceny,  the  jurisdiction  of  the  district  court,  as  well  as  that  of 
justices  of  the  peace,  is  to  be  determined  by  the  value  of  the  property  al- 
leged in  the  indictment  or  information,  and  not  by  the  value  ascertained 
by  the  verdict  of  a  jury,     lb, 

4.  The  statute  of  1858,  qualifying  the  criminal  jurisdiction  of  justices 
of  the  peace,  as  well  as  the  constitution,  had  in  view  the  alleged,  and  not 
the  ascertained,  value  of  the  property  stolen,  as  conferring  jurisdiction. 
76. 

5.  Where  the  jurisdiction  of  the  district  court  has  once  attached,  it 
cannot  be  taken  away  by  the  6ndin(ir  of  a  jury,  that  the  value  of  the  prop- 
erty stolen  did  not  exceed  twenty  dollars.     Jb, 

6.  While  the  statute  of  1858,  qualifying  the  criminal  juriFdiction  of 
justices  of  the  peace,  makes  the  offense  of  larceny,  where  the  value  of  the 
property  stolen  doo4  not  exceed  twenty  dollars,  cognizable  before  justices 
of  the  peace,  it  does  not  take  from  the  district  court  its  power  to  punish 
in  ca^es  of  conviction  before  it,  where  the  value  of  the  property  stolen  is 
ascertained  by  the  jury  not  to  exceed  that  sum.     Jb, 

1,  Where  an  indictment  for  larceny,  found  at  the  November  term,  1857, 
of  the  district  court,  and  tried  at  the  October  term,  1858«  charfred  the  larce- 
ny of  a  heifer,  of  the  value  of  twenty -five  dollars,  on  the  14th  day  of  Oc- 
tober, 1857  ;  and  where  the  jury  found  the  defendant  guilty,  and  that  the 
value  of  the  property  was  fitleen  dollars ;  Jleld^  That  the  district  court 
bad  jnrisdiotion  of  the  offense.     lb. 

8.  The  service  of  an  original  notice  against  a  railroad  company  upon 
the  track  master  of  the  company,  where  it  appears  that  the  corporation  has 
officers,  is  not  sufficient  to  giro  the  court  jurisdiction  of  the  company. 
Richardton  ^  Co.  v.  The  Burlington  4*  Mo.  River  R.  R.  Co,,  260. 

9.  A  party  who  is  the  legal  owner  of  real  estate,  attached  as  the  prop- 
erty of  another  person,  who  ia  a  non-resident,  has  no  right  to  be  made  a 
party  defendant  to  the  suit  on  bis  own  motion :  nor  is  he  a  proper  party 
in  order  to  oust  the  court  of  jurisdiction  as  to  the  other  defendant.  Xor- 
ing  V.  Edes^  427. 

JURY. 

1.  Section  six  of  chapter  133  of  the  Laws  of  1858,  entitled  <*An  act  to 
amend  chapter  96  of  the  Code,"  was  intended  to  meet  the  case  where  all 
the  persons  summoned  as  grand  or  petit  jurors,  fail  to  attend,  or  where  it 
is  determined  by  the  court,  that,  for  any  cause,  they  were  illegally  elected 
and  drawn.     The  State  v.  Pierce^  231. 

2.  The  act  entitled  "an  act  to  amend  chapter  96  of  the  Code,'*  ap- 
proved March  22,  1858,  (Acts  of  1858,  257),  does  not  repeal  section  1647 
of  the  Code,  by  express  words,  nor  is  there  any  conflict  between  the  two. 
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The  latter  governs  where  a  sufficient  number  of  jurors  fail  to  attend,  and 
the  former,  where  all  fail,  or  where  the  selection  and  drawing  were  illegal. 
lb. 

3.  Where  to  an  indictment  for  forgcrj',  the  defendant  pleaded  that  all 
of  the  grand  jurors  summoned  by  the  sheriff,  under  ihe  precept  issued 
to  him,  did  not  attend  at  the  time  appointed,  and  thereupon  the  court  di- 
rected the  sheriff  to  complete  the  panel,  by  selecting  talesmen,  and  prayed 
that  the  indictment  be  set  aside,  to  which  plea  a  demurrer  was  sustained; 
Held^  That  the  demurrer  was  properly  sustained,    lb. 

4.  In  the  absence  of  any  statutory  rule,  the  order  of  proceedings  in 
challenging  petit  jurors,  may  be  properly  left  to  the  discretion  of  the 
judge  trying  the  cause;  and  such  discretion  will  not  be  interfered  with, 
unless  ii  is  clearly  made  to  appear  that  it  has  been  abused.    lb. 

5.  Where  on  the  trial  of  an  indictment,  the  district  attorney  challeng- 
ed a  juror  peremptorily,  and  then  the  defendant  oue ;  and  where,  the  pan- 
el of  jurors  beiug  filled,  the  defendant  insisted  that  the  state  should  exer- 
cise a  second  peremptory  challenge,  if  any  more  were  to  bo  made,  which 
the  court  refused,  and  required  the  defendant  to  challenge  the  second  time, 
before  the  state  exercised  the  right,  holding  that  upon  bis  failure  to  do  so, 
the  defendant  would  waive  the  privilege  as  to  one  juror ;  HeLd,  That  the 
rule  adopted  by  the  court  was  fair  and  equitable.     76. 

6.  The  fact  that  a  person  called  as  petit  juror,  on  the  trial  of  an  in- 
dictment, in  which  the  defendant  is  charged  with  stealing  a  horse,  was  a 
member  of  "an  association  or  organized  company,  for  the  prosecution  of 
persons  generally,  arrested  for  horse  stealing,"  will  not  disqualify  the  ju- 
ror.    The  State  v.   WiUotij  407. 

7.  Where  on  the  trial  of  an  indictment,  in  which  the  defendant  was 
charged  with  stealing  a  horse,  the  defendant  propounded  to  a  petit  juror  an 
interrogatory  as  follows  :  "  Do  you  belong  to  any  association  or  organized 
company  in  this  county,  for  the  prosecution  of  persons  generally,  arrested 
for  horse  stealing?"  which  being  objected  to,  was  asked  as  follows:  "Do 
you  belong  to  any  association  existing  in  this  county,  to  prosecute  this, 
(and  other  cases),  on  charge  of  horse  stealing?"  which  was  also  objec- 
ted to ;  and  where  the  court  sustained  the  objection,  but  allowed  the  ju- 
ror be  interrogated  in  the  following  form  :  "Are  you  a  member  of  any  or- 
ganization existing  in  this  county,  or  elsewhere,  engaged  in  prosecuting 
this  case?"  Jfddy  1.  That  the  court  did  not  err  in  sustaining  the  objec- 
tions to  the  interrogatories  of  the  defendant;  2.  That  the  shape  in  which 
the  question  should  be  put  to  the  juror,  was  a  matter  within  the  discretion 
of  the  court,  and  that  the  discretion  had  not  been  improperly  exercised. 
lb. 

8.  Where  a  person  called  as  a  petit  juror  in  a  criminal  case,  being  in- 
terrogated as  to  cause,  stated  that  he  had  heard  considerable  in  relation 
to  the  case,  but  had  not  formed  an  unqualified  opinion  as  to  the  guilt  or 
innocence  of  the  defendent,  from  what  he  had  heard ;  that  he  had  formed 
an  opinion  as  to  the  guilt  or  innocence  of  the  defendant ;  that  if  what  he 
had  heard,  and  upon  which  he  had  formed  his  opinion,  should  be  proved 
upon  the  trial,  he  had  now  an  opinion  made  up;  that  he  did  not  think  he 
had  any  prejudice  or  bias  to  prevent  him  from  hearing  the  evidence,  and 
giving  a  verdict  in  accordance  with  the  law  and  testimony  ;  and  that  he 
had  no  bias  on  his  mind,  which  would  influence  his  mind  as  a  juror;  and 
where  the  defendant  then  challenged  the  juror  for  cause,  which  challenge 
was  overruled  by  the  court ;  //rW,  That  the  challenge  was  properly  dis- 
allowed.    The  State  v.  Saier,  420. 

9.  Where  a  defendant  in  a  criminal  case  seeks  to  set  aside  a  verdict 
against  him,  on  the  ground  that  one  of  the  jurors,  previous  to  the  trial,  hftd 
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formed  or  expressed  an  unqualified  opinion  that  be  was  guiltj  of  the  of* 
fense  charged,  he  must  show  bj  the  record  that  the  juror  was  examined 
upon  oath,  as  to  whether  he  bad  formed  such  opinion ;  and  if  it  is  not 
thus  shown,  there  is  no  ground  for  a  new  trial.  The  State  v.  Shelledy^  47 T. 

10.  On  a  motion  to  set  aside  a  verdict  in  a  criminal  case,  on  the  ground 
that  one  of  the  jurors  had,  previous  to  the  trial,  expressed  an  opinion  as 
to  the  goiltof  the  defendant,  the  affidavit  of  the  defendant  is  not  sufficient 
to  show  that  the  juror  was  examined  under  oath,  before  be  was  sworn  as 
a  juror,  to  ascertain  whether  or  not  he  had  formed  or  expressed  such  an 
opinion.    Jb, 

11.  It  is  not  necessary  that  it  should  appear  from  the  roeords  of  a 
cause,  that  the  district  court,  at  each  adjournment  during  the  progress  of 
the  trial,  admonished  the  jury,  that  it  was  their  duty  not  to  converse  among 
themselves,  on  any  subject  connected  with  the  trial,  nor  to  form  or  ex- 
press any  opinion  thereon,  until  the  cause  was  finally  submitted  to  them. 
lb. 

12.  In  a  criminal  case,  it  is  sufficient  cause  of  challenge  to  a  petit 
juror,  on  the  part  of  thestate,  that  he  testifies  under  oath,  thathe  thought 
he  had  formed  or  expressed  an  unqualified  opinion,  or  belief,  that  the  de- 
fendant was  guilty  or  not  guilty,  of  the  offtfuse  charged;  and  it  need  not 
appear,  in  order  to  constitute  a  good  cause  of  challenge,  that  the  opinion 
or  belief,  formed  or  expressed  by  the  juror,  was  in  favor  of  the  prisoner. 
lb, 

18.  The  question  as  to  the  propriety  of  recalling  a  petit  juror,  who  has 
been  challenged,  and  excused  from  the  jury  box,  lor  the  purpose  of  per- 
mitting the  other  party  to  cross-examine  him,  and  thus  disprove  the  chal- 
lenge, is  within  the  discretion  of  the  district  court;  and  that  discretion 
will  not  be  controlled  by  the  supreme  court,  unless  it  be  shown  to  have 
been  greatly  abased.     lb. 

14.  In  a  criminal  case,  it  is  a  sufficient  cause  of  challenge,  by  the  state, 
that  a  petit  juror  had  formed  an  unqualified  opinion ;  and  no  useful  pur- 
pose is  obtained  by  allowing  the  juror  to  state  whether  the  opinion  was 
favorable  or  unfavorable  to  the  state.     lb. 

15.  In  the  absence  of  any  statutory  direction,  the  order  of  challenging 
petit  jurors,  and  the  mode  of  proceeding  in  filling  up  the  panel,  is  left  to 
the  discretion  of  the  district  court ;  and  unless  there  has  been  gross  abuse 
of  tbii  discretion,  there  is  no  call  for  the  interference  of  the  appellate 
court.     (Wright,  C.  J.,  dissenting.)    lb, 

16.  In  the  absence  of  any  rule  of  law  upon  the  subject  of  challenging 
petit  jurors,  and  filling  up  the  panel,  it  is  to  be  presumed  that  the  dis- 
trict oonrthas  adopted  a  ru'e  of  its  own,  and  that  the  same  has  been  fol- 
lowed in  impanneling  the  jury;  and  where  this  has  been  done,  no  such 
prejudice  has  resolted  as  to  require  a  reversal  of  the  judgment,  unless  the 
discretion  of  the  court  in  the  premises  is  shown  to  have  been  greatly 
abused.    (Wright,  C.  J.,  dissenting.)    lb, 

17.  Where  in  a  criminal  case,  a  petit  juror  was  challenged  by  the  state, 
on  the  ground  of  implied  bias,  and  being  aworn  as  a  witness  for  the  pur- 
pose of  proving  the  challenge,  stated  that  he  had  formed  or  expressed  an  • 
unqualified  opinion  or  belief,  that  the  defendant  was  guilty  or  not  guil- 
ty of  the  offense  charge  I ;  and  where  the  defendant  asked  the  juror 
whether  the  unqualified  opinion  that  he  had  formed  was  favorable  or 
unfavorable  to  the  8tat&— which  question  the  court  refused  to  permit 
the  juror  to  answer,  and    decided  that  the   testimony  was   sufficient. 
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and  allowed  the  challenge ;  Held,  That  there  was  no  error  in  the  ruling 
of  the  court.     lb. 

LARCEXT. 

1.  In  larceny,  the  jurisdiction  of  the  district  court,  as  well  as  that  of 
justices  of  the  peace,  is  to  be  determined  by  the  value  of  the  property  al- 
leged in  the  iudictment  or  information,  nnd  not  by  the  value  ascertained 
by  the  verdict  of  a  jury.     The  State  r.  Church,  262. 

2.  The  statute  of  1858,  qualifying  the  criminal  juripdiction  of  justices 
of  the  peace,  as  well  as  the  constitution,  bad  in  view  the  alleged,  nnd  not 
the  ascertained,  value  of  the  property  stolen,  as  conferring  jurisdiction. 
lb. 

8.  Where  the  jurisdiction  of  the  district  court  has  once  attached,  .it 
cannot  be  taken  away  by  the  tindin^  of  a  jury,  that  the  value  of  the  prop- 
erty stolen  did  not  exceed  twenty  dollars,     lb, 

4.  While  the  statute  of  1858,  qualifying  the  criminal  jurisdiction  of 
justices  of  the  peace,  makes  tbeoffense  of  larceny,  where  the  value  of  tbo 
property  stolen  does  not  exceed  twenty  dollars,  cognizable  before  justices 
of  the  peace,  it  does  not  take  from  the  district  court  its  power  to  punish 
in  ca.«es  of  conviction  before  it,  where  the  value  of  the  property  stolen  is 
ascertained  by  the  jury  not  to  exceed  that  sum.     76. 

6.  Where  an  indictment  for  larceny,  found  at  the  November  term,  1857, 
of  the  district  court,  and  tried  at  the  October  term,  1858.  charged  the  larce- 
ny of  a  heifer,  of  the  value  of  twenty-five  dollars,  on  the  14th  day  of  Oc- 
tober, 1857  ;  and  wborothe  jury  found  the  defendant  guilty,  and  that  the 
value  of  the  property  wss  fitleen  dollars ;  Held^  That  the  district  court 
bad  jnrisdiction  of  the  offense.     lb, 

6.  Where  under  an  indictment  for  larceny,  in  which  the  defendant  was 
charged,  among  other  things,  with  taking  certain  promissory  notes,  for 
the  payment  of  money,  commonly  called  bank  notes,  tbe  jury  returned  a 
verdict  as  follows  :  *'  We,  the  jury,  find  the  defendant  guilty  of  larceny  in 
taking  the  money  in  the  indictment  mentioned,  and  fix  the  amount  and 
value  of  the  same  at  $127  80;"  Held,  That  the  verdict  was  sufficiently 
formal.     The  State  v.  jffonrf,  540. 

7.  In  an  indictment  for  larceny,  in  stealing  a  bank  note,  it  is  sufficient  to 
describe  it  as  a  promissory  note,  for  the  payment  of  money,  commonly  called 
a  banknote,  purporting  to  be  issued  by  a  bank,  (naming  it),  for  the  pay- 
ment of  a  certain  sum  of  money,  still  due  and  unpaid,  and  of  a  certain 
value,    lb, 

8.  Bank  notcB  are  made  the  subject  of  larceny,  by  the  statutes  of  the 
state  of  Iowa.    lb. 

9.  Where  under  an  indictment  for  larceny,  in  which  the  defendant  was 
charged  with  stealing  certain  money  and  bank  notes,  the  court  instructed 
tbe  jury  as  follows:  "Thatif  a  man,  under  tbe  honest  impression  that 
he  has  title  to  the  property,  takes  it  into  tiis  possession,  it  is  not  larceny  ; 
but  if  there  be  an  act  of  concealment,  it  indicates  a  knowledge  that  his 
claim  is  unfounded.  If  the  circumstances  show  that  the  defendant  acted 
in-good  faith,  under  a  claim  of  title  in  himself,  he  is  exempt  from  tbe 
charge  of  larceny,  although  his  claim  has  no  foundation  in  right.  The  ca- 
ses in  which  this  principle  has  been  settled,  have  been  those  in  which 
property  other  than  money,  was  the  subject  of  the  taking,  and  where  a 
title  to  the  specific  article  was  set  up.  It  will  be  necessary  for  us  to  in- 
quire how  far  the  principle  will  apply,  where  money  is  taken.  No  claim 
of  title  to  the  particular  money  taken,  is  alleged  to  have  been  set  up ;  but 
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the  claim  was,  that  the  amount  taken  was  due  in  services.  If  the  claim 
had  been  asserted  to  0.  k  R.,  (the  persons  from  whom  the  property  was 
taken),  before  the  time  of  the  takin^^,  and  there  was  no  evidence  of  con-' 
cealment,  the  fact  that  money  was  taken,  would  not  vary  the  principle.  It 
would  not  be  larceny.  If  the  jury  are  satisfied,  from  the  testimony,  that 
the  defendant  was  in  the  employment  of  C.  &  R. ;  that  there  was  nothing 
due  him  for  services  ;  that  he  secretly  took  this  money,  belonging  to  them, 
and  from  their  money-drawer,  with  the  intention  to  keep  it,  and  convert 
it  to  his  own  use  ;  and  that  he  made  the  entries  in  the  books,  and  placed 
the  letter,  setting  up  a  claim  for  services,  in  them,  intending  to  leave  the 
state,  and  further  intending  that  the  books  and  entries  should  not  be  dis- 
covered until  after  he  left  the  state,  it  will  be  your  duty  to  find  him  guilty. 
If  the  jury  believe  from  the  testimony,  that  the  defendant  took  the  money 
on  Saturday,  and  at  a  time  when,  in  the  ordinary  course  in  which  the 
business  of  C.  &  R.  was  conducted,  the  taking  would  not  be  discovered 
until  Monday  morning,  and  that  defendant  intended  to  leave  on  Saturday, 
and  intended  that  the  letter  which  he  left  in  the  books,  should  not  be  dis- 
covered until  after  his  departure,  it  will  be  your  duty  to  find  him  guilty ;  " 
Heldj  That  the  instructions  were  sufficiently  favorable  to  the  defendant. 
lb. 

LEWDNESS. 

22.  To  render  a  defendant  liable  under  section  2709  of  the  Code,  for 
lewdness,  the  Indictment  should  charge  that  the  parties  were  not  married 
to  each  other.     The  State  v.  Clinchy  401. 

LIMITATION.  STATUTE  OF. 

1.  To  any  action  of  right,  or  action  brought  to  recover  real  estate,  com- 
menced after  the  first  day  of  July,  1856,  the  period  of  ten  }  ear's  limiiaiion 
is  a  bar.     KUbourne  v.  Locknian,  380. 

2.  The  Code  makes  ten  yesrs  the  limitation  in  actions  for  the  recovery 
of  real  estate,  but  where  the  cause  of  action  had  accrued  before,  section 
1672  allowed  the  plaintiff  one-half  that  time,  or  five  years  after  the  Code 
took  effect,  with  the  qualification  (by  section  1673).  that  be  should  not  have 
more  time  in  ail  than  was  allowed  by  the  pre-existing  law — that  is,  that 
only  so  much  of  the  five  years  was  allowed  us  would  make  the  twenty 
years,  but  it  could,  in  no  case,  go  beyond  the  twenty  years.     lb. 

3.  Where  in  an  action  of  right,  the  defendant  pleaded,  First.  An  ad- 
verse possession  in  himself,  and  those  under  whom  he  claimed,  for  ten 
years  prior  to  the  commencement  of  the  suit;  and.  Second,  That  the  plain- 
tiff had  not  brought  bis  action  within  ten  years  from  the  time  when  his 
ritfht  of  action  accrued,  to  which  pleas  a  demurrer  was  sustained;  Held^ 
That  the  court  erred  in  sustaining  the  demurrer.     Tb. 

MANSLAUGHTER. 

1.  The  common  law  definition  of  manslaughter,  has  not  been  changed 
by  the  Code  of  Iowa.     The  State  v.  Shelledy,  477. 

2.  Wh*»re  on  the  trial  of  an  indictment  for  murder,  the  court  instruc- 
ted the  jury  as  follows  :  '<  Manslaughter  is  the  unlawful  a-'d  felonious 
killing  of  ano'her,  without  malice,  either  express  or  implied.  It  diSTers  from 
murder  in  this — that  though  the  act  which  occasions  tUe  death  be  unlaw- 
fiil,  or  likely  to  be  attended  with  bodily  misciiief,  yet  malice,  either  ex- 
press or  implied,  which  is  the  very  essence  of  murder,  is  presumed  to  be 
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Wrinting;  and  if,  tlierefore.  in  doing  an  unlawful  act^  or  in  carrying  out 
an  unlawful  design,  deatb  happen,  but  without  malice,  the  offenne  would 
be  only  manslaughtFr — provided  such  unlawful  act,  or  design,  be  not  a  fel- 
ony, because  then,  the  law  implies  the  existence  of  malice.  But  if  the  in- 
tent goes  no  further  than  to  commit  a  bare  trespass,  it  will  be  manslaugh- 
ter; HeLd^  That  the  direct  ions  of  the  court  as  to  what  constituted  man- 
slaughter, was  as  favorable  to  ihe  defendant,  as  he  conld  in  reason  require 
to  be  given,     lb, 

MECHANIC'S  LIEN. 

1.  To  entitle  a  party  to  a  mechanic's  lien,  under  section  981  of  the 
Code,  it  is  not  sufficient  to  show  that  he  furnished  the  materials,  without 
proof  to  establish  the  further  fact,  that  it  was  upon  a  contract,  and  that  they 
were  furnished  especially,  or  for  the  purpose  of  being  used  for  or  about  a 
building.     Cotes  i^  Davies  v.  Shorei/,  416. 

2.  In  such  a  case,  the  contract  need  not  be  in  writing,  nor  need  it  be 
proved  by  direct  and  positive  testimony,  but  the  jury  should  be  satisfied 
that  such  agreement  existed,  and  that  the  materials  were  delivered,  or  fur- 
nished, pursuant  to  it.     Jb. 

3.  The  law  contemplates  a  contract  or  agreement  more  specific,  than 
the  mere  purchase  of  the  materials  in  the  ordinary  course  of  trade,  and 
that  the  parties  shall  mutually  understand  that  they  are  to  be  used,  and 
are  furnished  to  be  used,  about  the  erection  or  reparation  of  a  building. 
Jb. 

4.  Where  the  materials  are  sold  to  the  vendee,  and  he  obtains  them  for 
the  purpose  of  erecting  a  house,  or  other  building,  and  where  this  is  the 
mutual  understanding,  or  agreement  of  the  parties,  the  vendor  will  be  en- 
titled to  a  lien,  although  the  particular  house  was  not  understood  or  men- 
tioned,    lb, 

5.  The  words  "especially  for  any  building,"  in  section  981  of  the  Code, 
means  materials  furnished  for  building  or  repairing  purposes,  as  contra- 
distinguished from  a  furnishing  for  general,  or  unknown  purposes,  rather 
than  that  the  material  shall  bo  Aimished  especially  for  any  particular 
building.    lb. 

C.  Where  in  an  action  for  a  mechanic's  lien,  the  plaintiff  asked  the 
court  to  instruct  the  jury  as  follows:  "That  if  the  jury  believe  from  the 
evidence,  that  the  plaintiffs  sold  the  materials  charged  in  the  account,  for 
the  purpose  of  erecting  a  house,  though  the  particular  house  was  not  then 
understood  by  the  parties ;  and  if  the  jury  also  believe  that  said  materi- 
als, or  any  part  thereof,  were  used  by  the  defendant  in  erecting  the  house 
described  in  plaintiff's  petition,  the  jury  will  find  for  the  plaintiffs,  and 
establish  their  lien  as  prayed,  for  such  amount  of  said  materials  as  the 
jury  believe  were  so  used  in  the  construction  of  said  building;  and  the 
purpose  for  which  the  said  materials  were  sold,  may  be  proved  by  circum- 
stances, from  which  such  purpose  may  be  inferred,  or  by  an  express  con- 
tract to  that  effect,"  which  instruction  the  court  refused  to  give,  and  gave 
an  instruction  containing  substantially  the  converse  of  said  proposition; 
Jfddy  That  the  court  erred  in  refusing  to  give  the  one,  and  in  giving 
the  other  instruction.     Jb, 

MINERAL  LAND. 

I.  In  mineral  lands,  the  surface — the  soil,  as  adapted  to  cultivation — 
may  be  separated  from  the  mineral  right,  or  the  right  to  dig  nnder  the  snr- 
&ce  for  ore ;  and  it  is  consistent  with  the  nature  and  adaptation  of  the 


Digitized  by  VjOOQ IC 


INDEX.  629 

tbe  property^  that  one  should  hold  one  of  these  rights,  whilst  another  per- 
son is  interested  in  the  other.      Stewart  et  al.  t.  Chadwiek  et  al.y  463. 

MORTGAGE. 

1.  The  single  fact  that  a  mortgage  of  real  estate  is  found  upon  the  re- 
cords of  a  county,  raises  no  presumption  of  its  delivery  to,  and  acceptance 
by,  the  mortgagee,  against  the  positive  and  unqualified  denial  of  the  mort- 
gagee an  J  those  claiming  under  him,  that  he  ever  received  such  a  mort- 
gage, or  had  any  knowledge  thereof.     Foley  v.  Howard^  56. 

2.  Nor  is  the  finding  of  a  mortgage  upon  the  records  of  a  county,  an 
acceptance  or  knowledge  of  which  is  denied  by  the  mortgagee,  and  those 
claiming  under  him,  presumptive  evidence  of  a  prior  conveyance  of  the 
mortgaged  premises,  by  the  mortgagee  to  the  mortgagor,  or  that  the  mort- 
gagor had  a  title  which  the  mortgagee,  or  those  claiming  under  him  would 
be  estopped  from  denying.    lb, 

3.  Acceptance  of  a  mortgage  by  the  mortgagee,  is  necessary  to  consti- 
tute a  delivery ;  and  if  there  is  no  delivery,  there  is  no  mortgage.     lb, 

4.  To  constitute  a  delivery  of  a  mortgage,  there  need  not  be  an  actual 
manual  delivery  of  the  instrument,  by  the  mortgagor  to  the  mortgagee^ 
but  there  must  be  some  act  upon  the  part  of  both,  which,  in  legal  cent 
plation,  would  be  equivalent  to  it.     lb,  A  ^^ 

5.  Where  a  party  in  a  state  of  insolvency,  or  in  contemplation  offlnscg 
vency,  on  his  own  motion,  executes  to  certain  creditors,  at  the  samftlmf 
without  cousultation  with  them,  several  mortgages  and  deeds  of^ust,  M 
all  his  property  not  exempt  from  execution — each  instrument  covenng  tW 
same  property,  and  reciting  that  it  is  subject  to  the  prior  conveySiceM 
and  causes  the  same  to  be  tiled  for  record  on  the  same  day,  five  m|putS 
time  intervening  between  the  filing  of  each,  the  transaction  constitulis,i]tr 
legal  efi'ect,  a  general  assignment,  and  not  being  made  for  the  benefit  ol^U 
the  creditors  alike,  without  any  preference  of  one  over  another,  is  voia 
Burrow  et  al,  v.  Lehndorff^  96. 

6.  The  execution  of  a  chattel  mortgage  by  a  debtor  to  a  creditor,  upon 
property  which  is  subject  to  prior  liens  of  the  same  kind,  if  done  by  the 
debtor,  without  the  knowledge  or  request  of  the  creditor,  and  if  not  ac- 
cepted by  him,  is  not  such  a  giving  of  property  in  payment  or  security  of 
the  debt,  as  the  law  requires,  in  order  to  preclude  an  attachment,    lb. 

7.  Where  in  a  proceeding  to  foreclose  a  mortgage,  under  chapter  118  of 
the  Code,  judgment  was  entered  for  the  amount  found  to  be  due  the  plain- 
tiff, ordering  a  foreclosure,  and  awarding  a  special  execution  against  the 
property ;  Held^  That  the  judgment  did  not  cut  off  the  right  of  the  de- 
fendant to  redeem  before  the  sale,  under  the  special  execution,  anjd  follow- 
ed substantially  the  provisions  of  the  Code.  Duncan  v.  Hobart  et  al.j  337. 

8.  In  a  proceeding  to  foreclose  a  mortgage,  where  the  answer  admits 
the  execution  of  the  mortgage  and  note,  and  does  not  deny  that  the 
amount  claimed  in  the  petition  is  due  and  owing,  there  is  nothing  for  the 
plaintiff  to  prove.     Cooley  v.  Hobart  et  al,^  858. 

9.  The  fact  that  a  mortgage  was  executed  to  secure  the  payment  of  a 
debt  previously  contracted,  will  not  invalidate  it;  nor  docs  it  make  any 
difference  that  it  was  executed  by  one  of  the  members  of  a  partnership 
and  his  wife,  to  secure  the  debts  of  the  firm,     lb, 

10.  Where  a  petition  to  foreclose  a  mortgage,  asks  a  judgment  on  the 
note,  and  a  foreclosure  of  the  mortgage,  there  is  no  union  of  law  and  eqni- 
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ty  in  one  proceeding;  and  the  judgment  prayed  for  is  authorized  by  sec- 
tion 2084  of  the  Code.     lb. 

11.  Where  a  mortgage  contains  a  power  of  sale,  constituting  and  ap-' 
pointing  the  mortgagee  the  trustee,  and  provides  for  the  notice  that  is  to 
be  given—  the  place  of  sale — and  all  the  steps  that  are  to  be  taken  in  con- 
ducting the  sale,  and  making  title  to  the  purchaser,  the  mortgagee  may 
sell,  by  giving  notice  in  accordance  with  the  terms  of  the  instrument,  and 
thus  foreclose,  without  proceeding  by  civil  action  in  the  district  court. 
Crocker  v.  Robertson^  404. 

MORTGAGOR  AND  MORTGAGEE. 

1.  Acceptance  of  a  mortgage  by  the  mortgagee,  is  necessary  to  const i- 
tutp  a  delivery  ;  and  if  there  is  no  delivery,  ihere  Ib  no  mortgage.  Foley 
V.  Ilowardy  66. 

2.  To  constitute  a  delivery  of  a  mortgage,  there  need  not  be  an  actual 
manual  delivery  of  the  instrument,  by  the  mortgagor  to  the  mortgagee,  but 
there  must  be  some  act  upon  the  part  of  both,  which,  in  legal  contempla- 
tion, would  be  equivalent  to  it.     lb. 

3.  A  mortgagor  of  real  estate,  cannot  enjon  the  foreclosure  of  a  mort- 
gage, executed  to  secure  the  unpaid  purchase  money  of  the  premises,  on 
account  of  defects  in  the  title  with  which  he  is  cognizant  when  he  receiv- 
ed the  deed.     Crocker  v.  Robertson^  404. 

MOTION. 

1.  Where  a  motion  is  founded  on  matter  outside  of  the  record,  it  should 
be  verified.     Shellenberger  v.  Ward^  425. 

2.  An  action  on  a  prrmi«Bory  note,  ngainst  the  maker  and  indorser, 
commenced  before  a  justice  of  the  peace.  The  indorser  appeared  before 
the  ju)*tice,  and  moved  to  dismiss  the  action,  for  the  reason  that  he  resided 
in  a  iJifferent  township  from  that  in  which  the  action  was  brought,  which 
motion  waMnottworn  to,  and  which  was  overruled.  He  then  sued  out  a 
writ  of  error,  and  the  judgment  of  the  justice  was  affirmed  in  the  district 
court ;  Ihld^  That  the  motion  was  properly  overruled,     lb. 


MURDER. 

1.  Where  two  or  more  persons  conspire  together,  to  do  an  unlawful 
act,  and  in  the  prosecution  of  the  design,  an  individual  is  killed,  or  death 
ensue,  it  is  murder  in  all  who  enter  into,  or  take  part  in  the  execution  of 
the  design.     The  Slate  v.  SheUedi/,  477. 

2.  If  the  unlawful  act  be  a  trespass  only,  to  make  all  guilty  of  mur- 
der, the  death  must  ensue  in  the  prosecution  of  the  design.  If  the  un- 
lawful act  be  a  felony,  or  be  more  than  a  bare  trespass,  it  will  be  murder 
in  all,  although  the  death  happened  collaterally,  or  beyond  the  original 
design.     lb. 

3.  Where  on  the  trial  of  an  indictment,  in  which  the  defendant  and 
others  were  jointly  indicted  for  the  murder  of  one  W.,  the  court  instrnct- 
ed  the  jury  as  follows:  **  Th*at  if  the  jury  believe  from  the  evidence  that 
the  defendant  and  others,  formed  the  design  of  taking  the  life  of  the  said 
W.,  whether  by  hanging  or  otherwise  ;  th\t  in  pursuance  of  puch  design, 
the  defendant  and  others  went  in  a  body  to  the  house  of  the  said  VV., 
armed  and  resolved,  and  prepared  to  resist  all  opposition ;  that  they  ob- 
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tained  possession  by  force  or  otherwise,  of  the  body  of  said  W.,  and  bound 
the  arms  of  the  said  W.  so  as  to  render  hi  ii  helpless  ;  that  alter  they  hHd 
80  obtained  possession  of  the  said  W.,  the  said  defendant,  and  ihote  then 
engaged  with  him,  or  any  one  of  them,  in  the  presence  (^nd  hearing  of  said 
W.,  avowed  their  purpose  to  take  the  life  of  the  said  W.  by  hanging  or 
otherwise;  that  they  forced  the  said  W.  into  a  hack  while  thus  bound,  and 
started  to  the  timber  with  him ;  that  while  on  the  road  to  the  timber,  and 
when  on  the  banks  of  the  Iowa  river,  they  cast  the  said  W.,  while  thus 
bound,  into  said  river,  from  the  said  hack,  or  ccmpelled  the  said  W.,  by 
threats,  or  otherwise,  to  jump  from  snid  hack  into  ifaid  river,  and  they 
then  and  there  permitted  him  to  drown,  while  standing  by,  and  made  no 
effort  to  rescue  the  said  W.,  if  by  reasonable  efforts  they  might  have  done 
80,  then  the  said  defendant  is  guilty  of  murder  in  the  first  degree;  Ileld^ 
That  the  instruction  was  correct.    lb. 

4.  And  where  in  the  same  case,  the  court  further  inftrncted  the  jury 
as  follows:  **  That  if  tbe  jury  believe  from  the  evidence,  that  the  de- 
fendant and  other  persons  formed  the  design  of  committing  personal  vio- 
lence upon  tbe  body  of  the  said  W.,  as  by  lynching  or  otherwise,  but  did 
not  design  to  take  his  life ;  that  in  pursuance  of  said  design,  they  went  in  a 
body  to  the  house  of  said  W.,  armed  and  resolved,  and  prepared  to  resist  all 

-opposition;  that  they  obtained  possesision  of  the  person  of  the  said  W., 
and  bound  his  arms  so  as  to  render  him  helpless ;  that  they  forced  the  caid 
into  a  hack,  while  thus  bound,  and  started  to  the  timber  with  him;  that 
before  and  after  they  started,  one  or  more  thus  engaged,  in  the  presence  of 
W.,  declared  that  he  should  be  bung,  or  that  be  sh'^uld  die  before  sun- 
down, or  otherwise  threatened  the  life  of  said  W.;  that  while  on  the  road 
to  the  timber,  and  when  on  the  bank  of  the  Iowa  river,  the  said  W.,  while 
thus  bound,  and  in  the  custody  of  the  said  defendant,  and  others  then  en- 
gaged with  him,  entertained  a  reasonable  and  well-grounded  apprehension 
— an  apprehension  justified  by  the  circumstances — that  the  said  defend- 
ant and  others  then  engaged  with  him,  intended  to  commit  personal  vio- 
lence on  the  said  W.,  or  to  take  the  life  of  the  said  W.,  and  under  that  ap- 
prehension, sprung  from  the  carriage  into  the  said  river,  hoping  cither  to 
escape  the  threatened  violence,  or  apprehended  death,  and  was  then  and 
there  drowned — the  said  defendant,  and  others  then  engaged  with  him, 
standing  by,  neither  rescuing,  nor  offering  to  rescue,  the  said  W.,  then 
the  said  defendant  is  guilty  of  murder  in  the  second  degree  ;"  Hcldy  That 
the  instruction  was  sustained  by  authority.    10, 

5.  Where  death  ensues  in  consequence  of  the  unlawful  act  of  an- 
other, it  is  not  necessary  that  the  fatal  result  should  have  sprung  from  an 
act  of  commission ;  but  if  defendant  omitted  any  act  incumbent  on  him 
from  which  death  resulted  to  the  deceased,  if  there  was  no  malice,  it  is 
manslaughter — if  there  was  malice,  it  is  murder.     lb. 

6.  An  instruction  on  the  trial  of  an  indictment  for  murder,  which 
omits  the  element  of  premeditation,  in  defining  the  crime  of  murder  of  the 
first  degree,  is  erroneous.     The  State  v.  Johnson,  525. 

7.  FouU  V.  The  State,  4  G.  Greene,  500,  commented  on  and  overruled. 
Jb. 

8.  Where  on  the  trial  of  an  indictment  for  murder,  the  court  charged 
the  jury  as  follows:  <^ If  you  are  satisfied  from  the  circumstances  detailed 
by  the  testimony,  that  the  murder  was  willful,  deliberate,  and  committed 
with  malice  aforethought,  the  verdict  should  be  for  murder  in  the  first  de- 
gree;" and  where  the  bill  of  exceptions  recited  that  the  other  instruc- 
tions pointed  out  the  difference  between  murder  of  the  first  and  second 
degree,  and  manslaughter,  but  the  bill  did  not  show  what  those  instruc- 
tions were  ;  ffeld^  That  it  did  not  appear  from  the  record,  that  the  defend- 
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ant  was  not  prejudiced,  by  the  omission  of  the  word  ^*  premeditated,"  in 
the  said  instruction.     lb. 

9.  Where  on  the  trial  of  an  indictment  for  murder,  the  counsel  for 
the  prisoner  claimed  and  insisted  that  the  defendant  was  not  guilty,  or  if 
80,  that  the  offense  was  murder  of  the  first  degree,  and  thereupon  the 
court,  without  objection,  charged  the  jury  as  follows:  "The  form  of  your 
verdict  will  be  as  follows,  if  you  find  the  defendant  guilty :  we,  the  jury, 
find  the  defendant  guilty  of  murder  in  the  first  degree ;  or,  if  you  find  the 
defendant  not  guilty,  you  will  say,  we  find  the  defendant  not  guilty; "  Ileld^ 
1.  That  the  defendant  could  not  complain  of  the  issue  his  counsel  had 
presented;  2.  That  the  instruction  was  not  erroneous  under  the  circum- 
stances,   lb. 

10.  Where  on  the  trial  of  an  indictment  for  murder,  the  court,  in  re- 
lation to  the  dying  declarations  of  the  deceased,  instructed  the  jury  as 
follows  :  "  If  you  receive  them  as  true,  it  will  be  your  duty  to  find  the  de- 
fendant guilty  of  murder  in  the  first  degree,  because  they  show  that  it 
was  done,  either  in  the  perpetration  of,  or  attempt  to  perpetrate,  a  robbe- 
ry ;"  and  where  the  court,  in  response  to  an  interrogatory  of  the  jury, 
further  held:  "That  if  you  should  believe  that  the  deceased  was  mista- 
ken as  to  the  object  the  defendant  had  in  killing,  (t.  «.,  for  bis  money), 
and  that  all  the  other  declarations  were  true,  and  are  satisfied,  from  the 
circumstances  detailed  by  the  testimony,  that  the  murder  was  willful,  de- 
liberate, and  committed  with  malice  aforethought,  the  verdict  should  be 
for  murder  in  the  first  degree.  You  can  find  a  verdict  of  guilty  of  mur- 
der in  the  second  degree,  if  the  murder  was  willful,  and  with  malice  afore- 
thought, though  not  delibearate  and  premeditated,  provided  you  are  not 
satisfied  that  it  was  committed  in  the  perpetration,  or  attempt  to  perpe- 
trate, a  robbery.  In  inquiring  into  what  what  was  said  by  the  deceased, 
on  the  subject  of  defendant's  object  in  inflicting  the  wound,  you  may  in- 
quire whether  he  meant  to  say,  that  a  robbery  had  been  committed,  or 
whether  he  referred  to  the  intention  of  defendant  in  making  the  assault ; " 
Held^  That  taking  the  instructions  together,  the  first  was  not  objectiona- 
ble, or  at  least,  not  so  much  so  as  to*  alone  justify  a  reversal  of  the  cause. 
lb. 

MUSCATINE. 

1.  The  object  of  the  act  entitled  "An  act  to  amend  the  act  to  incorpo- 
rate the  city  of  Muscatine,"  approved  July  14,  1856,  (Laws  of  1866,  49), 
is  sufficiently  expressed  in  its  title ;  and  the  said  act  is  not  in  violation  of 
section  26  of  the  third  article  of  the  constitution  of  1846,  which  provides 
that  "every  law  shall  embrace  but  one  object,  which  shall  be  expressed 
in  its  title."     Morford  y.  Unger,  82. 

2.  The  seventh  section  of  the  act  entitled  "  An  act  to  amend 
the  act  to  incorporate  the  city  of  Muscatine,"  approved  July  14,  1856, 
which  provides  that  the  act  shall  take  effect  from  and  after  its  acceptance 
by  the  city  council  of  Muscatine,  and  its  publication  at  the  expense  of  the 
city,  is  not  a  delegation  of  its  powers  by  the  general  assembly  to  the  peo- 
ple, or  to  any  other  tribunal,  and  does  not  render  the  act  invalid  under  the 
constitution  of  1846.    Jb. 

^,  The  act  entitled  "  An  act  to  amend  the  act  to  incorporate  the  city  of 
Muscatine,"  approved  July  14,  1856,  takes  private  property  for  public  use, 
without  compensation,  and  is  unconstitutional  and  ?oid.  '  Jh. 

i.  The  testimony  of  a  wife,  when  called  as  a  witness  on  the  pari  of  her 
husband,  in  a  criminal  case,  is  not  to  be  marked  and  distiniruished  from 
that  of  other  witnesses ;  she  is  entitled  to  be  regarded  as  others  are,  aod 
to  stand  free  and  unembarrassed  upon  her  own  character. 
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2.  It  its  not  a  Talid  objection  to  the  admission  of  a  witness  in  a  crimi- 
nal case,  on  the  part  of  the  state,  that  his  name  is  not  indorsed  on  the  in- 
dictment.   Ih. 

NEW  TRIAL. 

1.  In  an  action  fx  delicto^  against  several  defendants,  it  is  competent 
for  the  court,  after  the  verdict,  to  grant  a  new  trial  to  one  or  more  of  the 
defendants,  if  satisfied  that  they  were  improperly  convicted,  and  render 
judgment  upon  the  verdict  as  to  the  others.     Terpenning  v.  Oallup  et  al., 

74. 

2.  It  is  perfectly  competent  for  the  district  court,  to  order  a  new  trial, 
when  satisfied  that  an  error  has  been  committed,  to  the  prejudice  of  eith- 
er party,  whether  exceptions  were  taken  to  the  action  of  the  court  at  the 
time  or  not.     Farr  v.  Fuller ^  847. 

3.  The  correctness  of  instructions,  in  most,  if  not  in  all  cases,  depends 
upon  the  facts  or  circumstances  developed  upon  the  trial;  and  where  their 
applicability  or  irrelevancy  is  not  shown,  by  a  bill  of  exceptions,  embody- 
ing sufficient  of  the  testimony,  the  appellate  court  cannot  determine  upon 
their  correctness,  nor  determine  whether  the  court  erred  in  granting  a  new 
trial,  on  the  ground  that  they  were  erroneous.    Jb, 

4.  Where  a  defendant  in  a  criminal  case  seeks  to  set  aside  a  verdict 
against  him,  on  the  ground  that  one  of  the  jurors,  previous  to  the  trial,  had 
formed  or  expressed  an  unqualified  opinion  that  he  was  guilty  of  the  of- 
fense diarged,  he  must  show  by  the  record  that  the  juror  was  examined 
upon  oath,  as  to  whether  he  had  formed  such  opinion ;  and  if  it  is  not 
thus  shown,  there  is  no  ground  for  a  new  trial.  The  State  v.  ShelUdy,  477. 

NOTICE. 

1.  Where  a  party  appeals  to  the  district  court  ttom.  the  assessment  of 
damages  of  a  jury  appointed  by  the  sheriff,  under  the  act  entitled  an  act 
granting  to  railroad  companies  the  right  of  way,  approved  January  18, 
1868,  he  is  in  court  for  all  substantial  purposes ;  and  if  he  does  not  ap- 
pear and  urge  his  right  to  a  new  assessment,  and  the  verdict  of  the  jury 
is  affirmed,  he  cannot  object  to  the  proceedings  in  the  appellate  court  on 
the  ground  of  a  want  of  notice.    Borland  v.  The  M.  ^  M,  R.  R.  Co.^  148. 

2.  In  such  cases,  the  appeal  brings  the  cause  to  the  district  court  upon 
its  merits,  and  it  becomes  immaterial  whether  the  appellant  had  notice. 
Jb, 


an 


3.  A  defective  notice  of  the  taking  of  a  deposition,  is  obviated  by 
appearance  and  cross-examination  of  the  witness.    Nevan  v.  Roup,  208 

4.  The  supreme  court  cannot  take  judicial  notice  of  the  provisions  of 
a  city  ordinance.     Garvin  v.  WelU,  284. 

5.  Where  a  defendant  in  a  criminal  case  before  a  justice  of  the  peace, 
appeals  from  the  judgment  of  the  justice  to  the  district  court,  he  should 
give  the  district  attorney  notice  of  the  appeal,  ten  days  before  the  next 
term  of  the  district  court;  and  upon  his  failure  to  do  so,  the  appeal  may 
properly  be  dismissed.     The  State  v.  Moran,  899. 

6.  A  notice  of  appeal  from  the  district  to  the  supreme  court,  cannot 
be  served,  and  the  proof  thereof  made  by  affidavit,  by  the  party  appealing. 
Marion  Co.  v.  Stanfield  et  aZ.,  406. 

Vol.  VIII.— 80 
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7.  The  Code  does  not  authorize  such  a  mode  of  serrice  of  the  notice  of 
appeal.    lb, 

8.  After  an  appeal  is  taken  to  the  snpreme  court,  the  opposite  party  is 
not  bound  to  take  notice  of  what  may  be  done  in  the  cause  in  the  district 
court.    Eno  v.  Hunt^  436. 

9.  When  a  cause  is  pending  in  the  appellate  court,  it  is  irregular  and 
improper  to  make  any  move  in  it  in  the  court  below,  without  notice  to  the 
adverse  party,    lb, 

10.  A  purchaser  of  real  estate,  with  notice  that  his  grantor  holds  the 
title  as  trustee,  stands  in  the  place  of  the  grantor,  and  is  chargeable  with 
the  trust.    Stewart  et  al.  v.  Chadwick  et  al,y  468. 

11.  Where  an  agreement  has  been  made  in  good  faith,  with  the  express 
intention  of  settling  prior  disputes,  the  parties  cannot  go  behind  it;  and 
a  purchaser  from  one  of  the  parties,  with  notice  of  the  oontract,  takes  sub- 
ject to  the  settlement.    lb, 

OCCUPYING  CLAIMANT. 

1.  The  proceedings  authorized  by  chapter  eighty  of  the  Code,  were  de- 
signed to  enable  the  occupying  oUimiint  of  land,  undercolor  of  title,  who 
has,  in  good  faith,  made  valuable  improvements  thereon,  and  who  is  after- 
wards, in  the  proper  action,  found  not  to  be  the  rightful  owner  thereof, 
to  have  his  iiuprovfments  appraised,  that  be  may  obtain  pAyment  therefor, 
or  in  defnult  of  such  payment  being  made,  in  the  time  fixed  by  the  court, 
to  enable  the  claimant  to  acquire  the  title  to  the  land,  by  paying  to  the 
owner  i's  appraised  value,  aside  from  the  improvements.  Dungan  v.  Von 
Puhl,  253. 

2.  As  indispensable  to  the  remedy  designed  to  be  afforded  by  the  stat- 
ute in  relation  to  occupying  claimants,  it  is  required  that  the  value  of  the 
land,  aside  from  the  improvements,  as  well  as  the  value  of  the  improve- 
ments themselves,  shall  be  ascertained  by  the  jury,  unless  such  value  shall 
be  agreed  upon  by  the  parties.     lb, 

3.  When  the  appraisement  is  made,  no  personal  judgment  for  the  as- 
certained value  of  the  improvements,  can  be  rendered  by  the  court  against 
the  owner  of  the  land.    lb, 

4.  It  is  not  the  intention  of  the  statute,  in  relation  to  occupying  claim- 
ants, that  a  personal  judgment  should  be  rendered  in  favor  of  either  par- 
ty, or  that  the  lands  or  improvements  should  be  ordered  to  be  sold  to  pay 
such  judgment.    Jb, 

6.  Where  in  a  proceeding  by  an  occupying  claimant,  to  recover  pay- 
ment for  his  improvements,  the  petition  prays  judgment  for  the  value 
thereof  against  the  defendant,  the  court  possesses  no  power  to  render  such 
a  judgment ;  and  the  rendition  of  such  a  judgment,  without  questioning 
the  right  of  the  court,  is  not  a  waiver  of  all  objections  to  such  a  judgment 
by  the  defendant ;  nor  is  he  precluded  fVom  objecting  to  such  a  judgment, 
for  the  first  time,  in  the  appellate  court.     lb, 

6.  Upon  rendering  judgment,  under  the  law  in  relation  to  occupying 
claimants,  for  the  value  of  improvements  upon  land,  owned  by  another, 
the  court  possesses  no  power  to  order  that  the  land  be  sold  under  a  special 
execution  to  be  issued  on  the  judgment.    lb. 

7.  While  the  act  entitled  *' An  act  to  amend  chapter  eighty  of  the  Co<le, 
approved  March  23,  1858,  is  made  to  apply  to  judgments  rendered  previ- 
ous to  its  passage,  it  cannot  have  the  effect  to  render  valid,  a  judgment  m 
pertonam  against  the  owner  of  land,  for  improvements  OMide  thereon  by  an 
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occapying^  claimant,  nor  an  order  for  the  sale  of  the  land  under  a  special 
execution  to  be  issued  on  such  judgment,    lb. 

8.  Where  land  is  enclosed,  and  pat  in  a  state  suitable  for  cultivation, 
and  the  raising  of  crops,  a  value  is  added  to  the  land  above  the  mere  cost 
or  value  of  the  improvements  put  upon  it ;  and  the  occupant  may  reason- 
ably be  charged  a  fair  sum  for  the  use  and  occupation  of  the  land  in  its 
improved  state.  In  such  a  case,  he  pays  rent,  not  upon  the  improvements, 
but  upon  the  land,  worth  more  for  the  purpose  for  which  he  uses  it,  by  reas- 
on of  its  being  brought  into  a  state  fit  for  cultivation.    lb, 

9.  In  cases  under  the  law  in  relation  to  occupying  claimants,  the  own- 
er is  entitled  to  the  rents  and  profits  according  to  the  value  of  the  land, 
for  the  purpose  to  which  it  is  devoted  by  the  occupant;  and  the  occupant 
is  to  pay  what  the  use  of  the  land  is  worth  to  him.    lb, 

10.  Under  our  statute,  the  occupant  of  land,  under  color  of  title,  who 
is  found  not  to  be  the  rightful  owner  thereof,  is  to  be  paid  for  valuable 
improvements  made  by  bim  in  good  faith — their  value  to  be  ascertained 
by  their  worth  at  the  time  the  appraisement  is  made ;  and  as  resulting 
from  this  rule,  he  should  not  be  charged  with  the  rent  of  the  improve- 
ments made  by  him,  but  should  pay  whatever  the  land  has  been  worth  to 
him.    lb. 

11.  The  estimate  should  be  made  upon  all  the  land  brought  into  a 
state  of  cultivation  by  him,  and  suiuble  for  the  raising  of  crops,  or  for 
fi&rming  purposes,  but  no  rent  is  to  be  charged  for  the  use  of  buildings  or 
farm  fixtures  erected  by  the  occupant;  and  a  deduction  is  to  be  made  for 
any  injury  done  to  the  land,  by  cutting  timber,  or  otherwise,  by  the  occu- 
pant while  in  his  possession,     lb. 

ORIGINAL  NOTICE. 

1.  Where  in  a  suit  commenced  before  a  justice  of  the  peace,  the  origi- 
nal notice  informed  the  defendant  that  the  plaintiff  claimed  of  him  a  cer- 
tain sum,  as  money  due  her  for  the  labor  of  her  son,  A.,  and  that  the 
amount  claimed  was  justly  due  her  as  the  balance  of  accounts  for  said  la- 
bor of  her  son  ;  Held^  That  the  original  notice  sufficiently  stated  the  plain- 
tiff's cause  of  action,  and  that  there  was  no  error  in  permitting  the  plain- 
tiff, in  the  absence  of  a  bill  of  particulars,  to  give  evidence  under  it,  to 
show  an  indebtedness  to  her  from  defendant,  for  the  work  of  her  son,  A. 
Cain  V.  Devitt,  116. 

PARENT  AND  CHILD. 

1.  The  right  of  a  father  to  recover  for  the  seduction  of  his  minor 
daughter,  hns  not  been  changed  by  the  Code,  but  the  rule  has  been  so  re- 
laxed that  he  may  now  recover,  although  snch  minor  daughter  be  noi  liv- 
ing with  him,  and  there  may  be  no  actual  loss  of  service.  Updegroff  y. 
Bennett^  72.  ^ 

2.  Under  the  Code,  the  mother,  ss  the  natural  guardian  of  the  person 
of  a  minor  son,  where  the  father  is  dead,  is  entitled  to  recover  for  the  ser- 
vices of  the  son.     Cain  v.  Vevitt,  116. 

8.  Where  in  an  action  by  a  widow,  to  recover  for  the  services  of  her 
minor  son,  the  defendant  asked  the  court  to  instruct  the  jury  as  follows : 
"That  the  mother,  on  the  death  of  the  father,  is  not  entitled  to  recover  for 
the  earnings  of  her  minor  child,  and  cannot  maintain  an  action  therefor  in 
her  own  name,"  which  instruction  the  court  refused  to  give ;  Beld,  That 
the  instruction  was  properly  refused,    lb. 
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PARTNERSHIP. 

1.  The  creditor  of  one  partner  may  IcTy  upon  the  interest  of  his  deb- 
tor in  the  partnership.     Hubbard  y.  Curtis  et  aL^  1. 

2.  But  the  creditors  of  the  firm,  are  entitled  to  be  first  satisfied  from 
the  partnership  funds,  and  theseparate  creditors  from  the  individual  funds. 
lb. 

8.  This  latter  rule,  however,  is  only  applied  where  there  is  a  deficiency 
in  one  of  the  funds.     lb, 

4.  Where  a  partnership  is  insolvent,  or  where  its  solvency  is  doubtful, 
a  court  of  equity  will  restrain  a  sale  of  the  partnership  property  under 
an  execution  against  an  individual  member  of  the  firm,  until  the  settle- 
ment of  the  partnership  affairs,  in  order  to  ascertain  whether  the  debtor- 
partner  has  a  real  and  valuable  interest  over  and  above  the  liabilities  of 
the  firm.     lb, 

5.  But  whether  the  sale  be  stayed  until  the  partnership  accounts  b« 
settled  in  equity,  or  not,  the  purchaser  at  an  execution  sale  against  a 
member  of  the  firm,  takes  only  the  interest  of  the  judgment  debtor  in  the 
partnership ;  and  takes  it  as  the  partner  held  it,  subject  to  the  payment  of 
the  partnership  debts.     lb, 

6.  Where  an  execution  against  a  member  of  a  firm,  is  levied  upon  the 
partnership  property,  the  officer  is  not  entitled  to  take  possession  of  such 
joint  property  ;  nor  where  the  interest  of  the  debtor  in  the  firm,  is  sold 
before  a  settlement  of  the  partnership  affairs,  does  the  officer  deliver  ov«r 
the  property  to  the  purchaser.    Jb, 

7.  In  such  a  case,  the  purchaser  takes  nothing  more  than  an  interest 
in  the  partnership,  which  is  not  tangible,  and  cannot  be  made  available, 
except  under  an  account  between  the  partner  and  the  partnership;  and 
the  purchaser  will  be  restrained  from  proceeding  to  obtain  possession 
of  the  partnership  property  until  such  an  account  has  been  taken.    2b, 

8.  Where  partnership  property  is  levied  upon  to  satisfy  an  individual 
debt  of  a  member  of  the  firm,  a  stay  of  the  sale  under  the  execution  is 
not  allowed,  on  the  ground  that  the  interests  of  the  other  partners  will  be 
affected  by  such  sale,  but  is  granted  to  ascertain  and  protect  the  rights  of 
the  joint  creditors.    Jb, 

9.  Nor  is  an  account  taken  in  such  cases,  solely  to  ascertain  whether 
there  is  a  separate  interest  in  the  debtor  partner ;  but  it  being  found  that 
the  joint  effects  are  insufficient,  or  only  sufficient,  to  meet  the  demands  of 
the  partnership  creditors,  the  object  is  to  protect  the  joint  creditors,  and 
direct  the  funds  to  their  payment.    Jb, 

10.  In  a  bill  in  equity  to  restrain,  by  injunction,  the  sale  of  partnership 
property,  under  an  execution  against  an  individual  member  of  the  firm,  it 
is  not  necessary  to  aver  positively  that  the  co-partnership  is  insolvent.  It 
is  sumcient,  if  from  the  allegations  of  the  bill,  and  the  facts  stated,  an  al- 
leged  insolvency  is  apparent.    Jb, 

11.  Nor  is  it  any  ground  of  objection  to  such  a  bill,  that  the  complain- 
ant does  not  seek  a  stay  of  the  sale,  merely  to  ascertain  the  debtor's  inter- 
est in  the  partnership,  but  anks  a  perpetual  injunction.  The  court  having 
cognizance  of  the  case,  to  take  an  account  of  the  partnership  affairs,  and 
finding  it  insolvent  in  fact,  must  necessarily  make  the  injunction  perpetu- 
ajL  in  the  end,  since,  in  such  a  case,  there  is  no  interest  remaining  in  the 
deStor-partner  to  sell.    Jb, 
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12.  Where  a  temporary  injunction,  staying  a  sale  of  partnership  prop- 
erty under  an  execution  against  an  individual  member  of  the  firm,  was 
dissolved,  and  thereupon  theproperty  waasold  to  one  of  the  respondents ; 
and  where,  on  the  final  hearing  of  the  cause,  it  was  determined  that  the 
debtor-partner  had  no  interest  in  the  firm,  it  being  found  insolvent,  and 
it  was  decreed  that  the  purchaser  at  the  sale  should  restore  to  the  receiv- 
er of  the  partnership,  the  property  so  purchased ;  Heldy  That  there  was  no 
error  in  the  proceeding.     lb, 

13.  Where  it  was  objected  to  a  bill  in  equity,  to  dissolve  a  partnership, 
and  settle  up  its  affairs,  that  no  master  in  chancery  had  been  appoint- 
ed to  take  an  account  ot  the  partnership  debts  ;  and  where  it  appeared 
that  the  record  of  the  cause  was  not  complete,  and  the  final  decree  im- 
plied that  some  order  was  taken  to  ascertain  and  settle  the  partnership 
debts,  the  appellate  court  refused  to  interfere  with  the  decree.     lb. 

14.  Where  a  court  of  equity  has  made  a  final  decree,  dissolving  a  part- 
nership, and  applying  its  effects  to  the  payment  of  its  debts,  without  judi- 
cially ascertaining  the  joint  liabilities  which  the  receiver  is  directed  to 
pay,  proceedings  may  be  taken,  with  proper  notice  to  the  respondents,  to 
ascertain  the  joint  debts  of  the  firm.    lb. 

15.  A  bill  to  restrain  the  sale  of  partnership  property,  under  an  execu- 
tion against  an  individual  member  of  the  firm,  and  for  a  dissolution  and 
settlement  of  the  partnership,  for  the  purpose  of  ascertaining  the  interest 
of  the  separate  debtor  in  the  firm,  may  be  filed  either  by  the  debtor-part- 
ner, or  the  other  partners — by  the  joint  or  the  separate  creditors— or  by 
the  purchaser  himself,  where  the  partnership  property  has  been  sold,  pri- 
or to  a  settlement  of  the  affairs  of  the  partnership,     lb. 

16.  Where  one  of  two  partners  sold  out  to  the  other — the  purchaser  ta- 
king all  the  assets  of  the  firm,  and  assuming  the  pajrment  of  all  the  liabil- 
ities; and  where  in  proceedings  between  the  two  partneis,  under  a  Bob- 
mission  to  arbitrators,  the  arbitrators  found  that  in  the  iseeping  of  the 
books  of  the  firm,  there  had  been  mistakes,  and  that  the  vendor  bad  re- 
ceived credits  and  cash  with  which  he  was  not  charged,  amounting  to  the 
sum  of  $1,900 — among  which  was  the  following  item:  *' For  creidits  en- 
tered, which  he  is  not  entitled  to,  $1,431  84" — which  sum  was  awarded 
to  the  vendee  of  the  partnership  interest;  and  where  it  was  claimed  that 
the  vendee  was  entitled  to  recover  for  only  one  half  of  the  said  sum  of 
$1,431  84;  ffeld^  ThAi  the  vendee  having  purchased  the  interest  of  his* 
partner,  he  was  substituted  to  all  the  rights  of  the  partnership,  and  what- 
ever either  was  owing  to  the  firm  belonged  to  him.  TomUnton  v.  Ham^ 
mond  et  al.j  40. 

17.  Where  in  proceedings  for  the  dissolution  of  a  partnership,  and  for 
an  account  of  the  partnership  transactions,  the  cause  is  referred,  by  agree- 
ment of  the  parties,  to  referees,  the  referees  are  bound  by  the  agreement 
of  the  partnership,  in  stating  an  account  between  the  partners,  and  they 
can  exercise  no  discretion  in  charging  the  expenses  of  the  partnership. 
Levi  V.  Car  rick  et  al.^  150, 

18.  Before  a  final  decree  can  be  rendered,  dissolving  a  partnership, 
it  is  necessary  that  the  assets  should  be  converted  into  money,  and  each 
partner's  balance  ascertained  and  allotted  to  him.    lb, 

19.  Where  in  a  proceeding  for  the  dissolution  of  a  partnership,  the 
court  found  that  there  was  due  the  complainant  a  certain  sum,  over  and 
above  the  amount  of  his  expenses  in  the  business,  and  the  court  ren- 
dered judgment  for  that  sum  in  his  favor,  against  "the  said  partnership;" 
Meldj  That  the  judgment  was  erroneous.     lb. 
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20.  In  an  action  against  partners,  a  service  npon  one  member  of  the 
firm  is  sufficient,  and  it  is  not  necessary  that  the  retnm  sbonld  show  that 
it  was  served  upon  the  member  of  the  firm  employed  in  the  general  manage- 
ment of  the  business.     Walker  v.   Clark  et  a/.,  474. 

21.  Each  member  of  a  partnership  is  an  agent  for  all  the  others  in  the 
firm  business,  and  a  service  upon  any  member  is  sufficient,     fb. 

22.  An  affidavit  of  a  member  of  a  partnership,  stating  that  he  had 
been  absent,  and  for  that  retison  was  unable  to  prepare  his  defense,  but 
containing  no  excuse  as  to  the  other  partners,  makes  no  such  showing  as 
will  justify  the  court  in  setting  aside  a  default.     lb. 

23.  In  an  action  against  two  persons  alleged  to  be  partners,  on  a  con- 
tract signed  in  the  partnership  name,  service  npon  one  is  a  service  upon 
the  partnership,  and. sufficient  as  to  each  member  of  the  firm.  Sanders  v. 
Benlley,  516. 

PARTY. 

1.  A  person  who  acts  as  the  mere  agent  of  another  in  a  transaciion, 
ought  not  to  be  made  a  parly  to  a  suit,  unless  he  is  charged  with  fraud 
in  the  transaction.  He  has  no  interest  in  the  suit,  and  the  other  parties 
have  a  right  to  his  testimony.     Lyon  v.  Tevis^  79. 

2.  Bill  to  enjoin  the  collection  of  a  judgment  alleged  to  have  been 
paid.  The  attorney  who  obtained  the  judgment  for  the  plaintiff  was 
made  a  party  respondent.  Demurrer  to  the  bill  for  that  reason  ;  Held, 
That  the  attorney  was  an  improper  party,     lb. 

8.  Where  a  sait  is  commenced  by  attachment,  and  property  levied  up- 
on, other  creditors  cannot,  on  their  own  motion,  be  made  parties  defend- 
ant, on  the  ground  of  collusion  between  the  plaintiff  and  defendant,  and 
permitted  to  show  that  the  defendant  is  not  indebted  to  the  plaintiff;  nor 
can  they  be  allowed  to  show  that  the  attachment  was  wrongfully  sued  oat. 
Whipple  Y,  Cae»,  126. 

4  A  party  who  is  the  legal  owner  of  real  estate,  attached  as  the  prop- 
erty of  another  person,  who  ia  a  non-resident,  has  no  right  to  be  made  a 
party  defendant  to  the  suit  on  his  own  motion :  nor  is  he  a  proper  party 
in  order  to  oust  the  court  of  jurisdiction  as  to  the  other  defendant.  Zov- 
ing  v.  iS!rfM^427. 

6.  The  rule  excluding  parties  from  being  witnesses,  applies  to  all  cases 
where  the  party  has  any  interest  at  stake  in  the  suit,  althongb  it  be  only  a 
liability  to  costs ;  and  this  role  has  not  been  changed  by  the  Code.  Cher- 
ry,  Guardian  Y.McCorkle,  622. 

PLEADING. 

i.  The  pleadings  in  a  cause,  unless  the  contrary  appears,  make  np  the 
issue,  with  reference  to  the  right  of  the  plaintiff  to  recover  at  the  time  he 
commenced  his  action.    Allen  v.  Newberry,  65. 

2.  Where  a  matter  of  defense  arises  after  the  commencement  of  the 
action,  it  cannot  be  pleaded  in  bar  of  the  action  generally ;  but  if  it  arises 
before  plea  or  continuance,  it  must  be  pleaded  as  to  the  further  maioten* 
ance  of  the  suit ;  if  after  plea  pleaded,  and  before  replication,  or  after 
issue  joined,  then  puis  darrien  continuance.    lb. 

3.  The  rale  at  common  law,  as  to  the  time  and  manner  of  pleading,  Is 
not  changed  by  the  practice  under  the  Code.    lb. 
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4.  Evideoce  cannot  be  given  of  matter  arising  after  tbe  commencement 
of  the  action,  whether  it  occurred  before  or  aAer  plea  pleaded,  uuless  the 
foundation  has  been  laid  by  the  proper  pleadings.    lb, 

6.  Where  in  an  action  on  a  promissory  note,  the  answer  **  denies  that 
the  plaintiff  holds  against  him  any  such  notes  as  are  described  in  his  pe- 
tition,'* such  a  denial,  without  more,  relates  to  the  time  of  commencing 
the  action ;  and  means  only  that  it  is  denied  that  plaintiff  holds  sucti  notes 
as  are  described,    lb. 

6.  Where  in  an  action  on  a  promissory  note,  commenced  in  the  name 
of  the  payee,  tbe  defendant  relies  upon  the  fact,  as  a  defense,  that  ihe 
plaintiff  has  transferred  his  interest  in  the  cause  of  action,  he  should 
plead  affirmatively  that  the  note  was  the  property  of  another,  naming 
him,  and  that  such  other  person  was  the  real  party  in  interest,    lb. 

7.  Where  the  record  of  a  cause  is  so  confused  that  the  appellate  court 
cannot  act  upon  it  with  safety  to  the  rights  of  ihe  paries,  the  cause  will 
be  remanded,  with  leave  to  the  parties  to  replead.     Lyon  v.  TVvm,  79. 

8.  Under  the  system  of  pleading  provided  by  the  Code,  there  is  no  gen- 
eral issue,  and  a  party  is  required  to  plead  whatever  defense  he  may  have. 
Hogan  v.  Burchf  109. 

9.  Where  in  an  action  for  work  and  labor,  &c.,  the  defendant  pleaded, 
first,  a  denial  of  the  cause  of  action,  and  secondly,  payment ;  and  where 
on  the  trial,  the  defendant  offered  to  prove,  **tbat  the  money  sued  for,  so 
far  as  the  plaintiff  has  any  cUim,  was  not  due  at  the  commencement  of 
the  suit,  which,  being  objected  to,  was  rejected  by  the  court,  upon  the 
ground  that  the  defendant  * 'offered  to  prove  this  fact  by  a  special  contract;" 
Beldf  That  the  defendant  should  have  pleaded  the  contract  specially,  and 
and  that  the  evidence  was  properly  excluded,    lb. 

PLEDGE. 

1.  Delivery  and  posseesslon  is  essential  to  a  pledge,  but  the  delivery 
may  be  symbolical,  and  the  possession  according  to  the  nature  of  the  thing. 
Nevan  v.  Koupj  207. 

2.  Where  in  an  action  of  replevin,  to  recover  tbe  possession  of  a  cer- 
tain quantity  of  oats,  it  appeared  that  the  oats  had  been  grown  by  S.  and 
his  brother,  on  land  rented  of  defendant ;  that  during  the  last  week  in 
December,  1857,  the  oats  were  threshed,  and  left  in  rail  pens  on  the  land 
of  defendant,  where  they  were  grown ;  that  on  the  first  day  of  January, 
1858,  S  ,  after  setting  apart  to  defendant  his  portion  of  the  oats,  for  the 
rent  of  the  land,  which  were  placed  in  a  separate  pen,  sold  the  remainder 
of  the  oats  to  the  plaintiff,  received  payment,  and  delivered  them  to  him 
as  they  were  in  the  said  rail  pens;  and  that  the  land  on  which  the  pen 
with  the  oats  stood,  was  still  in  possession  of  S.  at  the  time  of  delivery 
to  the  plaintiff ;  and  where  the  defendant  claimed  to  hold  the  oats  under 
a  lien  lor  threshing  the  same,  and  as  a  pledge  for  the  payment  of  board  of 
the  said  S.  and  his  brother ;  and  where  the  court  at  the  request  of  tbe 
plaintiff,  charged  the  jury  as  follows  :  <'  That  to  constitute  a  pledge  for 
debt  there  must  be  an  actual  delivery  of  tbe  property  into  the  possession 
of  the  ceditor;  and  if  the  oats  were  purchased  by  the  plaintiff,  for  a  val- 
uable consideration,  without  notice  of  defendant's  claim,  and  defendant 
did  not  have  actual  possession  fVom  S.,  the  jury  must  find  for  plaintiff;  " 
and  where  the  defendant  asked  the  court  to  instruct  the  jury  as  follows  : 
"That  if  the  oats  were  threshed  by  the  defendant  for  S.,  and  left  in  his  pos- 
session on  the  land  on  which  he  lived,  and  if  S.  owed  the  defendant  for 
thresing  the  same,  and  other  debts,  that  defendant  had  a  lien  upon  the  oats 
until  he  was  paid ;  and  no  sale  to  plaintiff,  without  actual  delivery  and 
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taking  out  of  possession  of  defendant,  could  divest  him  of  his  right  topos- 
pession,"  which  instruction  was  refused ;  Held^  1.  That  a  constructive 
possession  was  sufficient  to  constitute  a  pledge;  2.  That  the  first  instruc- 
tion was  erroneous;  3.  That  the  instruction  asked  by  defendant  was 
properly  refused,     lb, 

POSSESSION. 

1.  A  party  in  the  constructive  possession  of  real  estate,  may  maintain 
an  action  of  trespass  quare  dausumfregii.     Terpenning  v.  Gall^  et  al.^  74. 

2.  In  such  cases,  the  general  property  draws  to  it  the  possession,  where 
there  is  no  intervening  adverse  right  of  eigoyment.    Jb, 

8.  Delivery  and  possession  are  essential  to  a  pledge,  but  the  delivery 
may  be  symbolical,  and  the  possession  according  to  the  nature  of  the 
thing.     Nevan  v.  koup,  203. 

4.  Where  goods  are  in  possession  of  a  bailee  for  hire,  to  which,  by  his 
labor  or  skill,  he  has  imparted  additional  value,  he  has  a  lien  for  his  charges 
thereon,  where  there  is  no  special  contract,  inconsistent  with  such  lien ; 
but  he  has  no  right  to  retain  them  for  the  payment  of  **  other  debts"  due 
him  by  the  bailor,  without  a  special  agreement  to  that  effect.    Jb, 

5.  It  is  essential  to  the  bailee's  right  to  a  lien  upon  the  foods,  until 
his  charges  for  his  labor  or  skill  are  paid,  that  the  goods  should  have  beeu 
delivered  into  hii  possession,  for  the  purpose  of  such  labor  and  skilL  lb, 

6.  If  the  bailee  parts  with  his  possession,  before  he  is  paid  his  charges, 
the  lien  is  lost,  and  will  not  be  reinstated  by  his  again  coming  into  posses- 
sion of  the  goods,  without  the  consent  or  agreement  of  the  bailor.    lb, 

1.  Where  in  an  action  of  replevin,  to  recover  the  possession  of  a  cer- 
tain quantity  of  oats,  it  appeared  that  the  oats  had  been  grown  by  S.  and 
his  brother,  on  land  rented  of  defendiant ;  that  during  the  last  week  in 
December,  1857,  the  oats  were  threshed,  and  left  in  rail  pens  on  the  land 
of  defendant,  where  they  were  grown ;  that  on  the  first  day  of  January, 
1858,  S.,  after  setting  apart  to  defendant  his  portion  of  the  oats,  for  the 
rent  of  the  land,  which  were  placed  in  a  separate  pen,  sold  the  remainder 
of  the  oats  to  the  plaintiff,  received  payment,  and  delivered  them  to  him 
as  they  were  in  the  said  rail  pens ;  and  that  the  land  on  which  the  pen  with 
the  oaVs  stood,  was  still  in  the  possession  of  S.,  at  the  time  of  delivery  to 
the  plaintiff;  and  where  the  defendant  claimed  to  hold  the  oats  under  a 
lien  for  threshing  the  same,  and  as  a  pledge  for  the  payment  of  board  of  the 
said  S.  and  his  brother;  and  where  the  court,  at  the  request  of  the  plain- 
tiff, charged  the  jury  as  follows :  "  That  to  constitute  a  pledge  for  debt, 
there  must  be  an  actual  delivery  of  the  property  into  the  possession  of  the 
creditor ;  and  if  the  oats  were  purchased  by  the  plaintiff  for  a  valuable 
consideration,  without  notice  of  defendant's  claim,  and  defendant  did  not 
have  actual  possession  from  S.,  the  jury  must  find  for  the  plaintiff;"  and 
where  the  defendant  asked  the  court  to  instruct  the  jury  as  follows:  "That 
if  the  oats  were  threshed  by  the  defendant  for  S.,  and  left  in  his  posses- 
sion on  the  land  on  which  he  lived,  and  if  S.  owed  the  defendant  for 
threshing  the  same,  and  for  other  debts,  that  defendant  had  a  lien  upon 
the  oats  until  he  was  paid ;  and  no  sale  to  plaintiff,  without  actual  delive- 
ry, and  taking  out  of  possession  of  defendant,  could  divest  him  of  his 
right  to  possession,"  which  instruction  was  refused ;  ffeltiy  1.  That  a 
constructive  possessionwas  sufficient  to  constitute  a  pledge ;  2.  That  the 
first  instruction  was  erroneous ;  8.  That  the  instruction  asked  by  defend- 
ant was  properly  refused.    Jb, 

8.    While  section  1397  of  the  Code  gives  a  widow  the  right  to  petition 
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for  an  assignment  of  her  dower,  at  any  time  after  twenty  days  from  the 
death  of  the  husband,  yet  this  right  does  not  control  the  right  of  posses- 
sioo,  which  remains  as  at  common  Ihw.     Cavender  ▼.  Smith  et  al.,  360. 

9.  Where  a  widow's  right  to  the  possession  of  real  estate  comes  under 
the  law  of  dower  only,  and  not  under  the  law  in  relation  to  the  homestead, 
she  cannot  claim  possession  by  virtue  of  the  latter.    lb. 

10.  To  constitute  an  adverse  possession,  it  is  not  essential  that  the 
possession  should  be  in  the  party  personally  and  solely,  in  order  to  enable 
him  to  plead  it  in  an  action  of  right,  but  it  is  sufficient  if  it  be  in  him,  and 
those  through  whom  he  derives  title — they  claiming  title.  Kilboume  v. 
Lockmatij  380. 

PRACTICE  IN  CIVIL  CASES. 

1.  Where  a  matter  of  defense  arises  after  the  commencement  of  the 
action,  it  cannot  be  pleaded  in  bar  of  the  action  generally ;  but  if  it  arises 
before  plea  or  continuance,  it  must  be  pleaded  as  to  the  flirtber  mainten- 
auce  of  the  suit ;  if  after  plea  pleaded,  and  before  replication,  or  after 
issue  joined,  then/7UM  darrien  continuance,    Allen  ▼.  Newberry ^  65. 

2.  Where  the  record  of  a  cause  is  so  confused  that  the  appellate  court 
cannot  act  upon  it  with  safety  to  the  rights  of  ihe  parties,  the  cause  will 
be  remanded,  with  leave  to  the  parties  to  replead.     Lyon  v.  Tevie^  79. 

3.  Where  it  is  assigned  as  error  that  the  court  allowed  certain  inter- 
rogatories to  be  propounded  to  a  witness  and  answered,  the  material  in- 
quiry is,  not  whether  an  improper  question  was  asked,  but  was  improper 
and  illegal  testimony  received  by  the  answer ;  and  unless  the  answer  is 
disclosed  by  the  record,  it  is  unnecessary  to  inquire  into  the  correctness 
or  incorrectness  of  the  questions  themselves.     Thurttanj,  Cavenor^  155. 

4.  Where  the  action  is  brought  upon  a  mere  money  demand,  and  the 
amount  for  which  judgment  should  be  rendered,  a  mere  matter  of  com- 
putation, the  damages  may  be  properly  assessed  by  the  clerk.  Cameron^ 
AdmW,  V.  Armstrong^  212. 

6.  Where  a  petition  claims  a  sum  certain  from  the  defendant,  with  in- 
terest, it  is  not  error  to  render  judgment  for  a  greater  amount  than  the 
sum  claimed.     lb. 

6.  Where  a  cause  is  tried  by  the  court,  without  a  jury,  and  the  find- 
ing of  the  court  is  in  writing,  and  all  the  testimony  is  set  out  in  the  re- 
cord, the  appellate  court  may  review  the  finding  of  the  court  below,  in 
like  manner  as  it  may  re-examine  the  verdict  of  a  jury,  on  a  motion  to 
set  aside  the  verdict,  on  the  ground  that  it  is  not  supported  by  the  evi- 
dence.    Snell  V.  Ktmmell,  281. 

7.  Where  a  cause  Js  tried  by  the  court,  without  a  jury,  and  the  finding 
of  the  court  is  reduced  to  writing,  and  all  the  testimony,  with  the  excep- 
tions of  the  party  complaining,  is  set  out  in  the  record— all  of  which  is 
signed  by  the  judge  who  tried  the  cause,  the  paper  is  to  be  treated  as  a 
bill  of  exceptions.     lb. 

8.  Where  the  judgrasnt  of  a  justice  of  the  peace  is  reversed  upon 
writ  of  error,  the  cause  should  be  remanded  to  the  justice,  or  a  trial  de 
novo  awarded  in  the  district  court.     Garvin  v.  Wellt,  284. 

9.  When  a  petition  is  filed,  an  action  is  so  far  commenced,  that  a  writ 
of  attachment  may  issue,  before  the  original  notice  is  placed  in  the 
hands  of  the  sheriff  for  service.     Hogan  v.  Durckj  809. 
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10.  Under  the  system  of  pleading  proTidedbj  the  Code,  there  is  no  gen- 
erAl  issue,  and  a  party  is  required  to  plead  whatever  defease  be  may  have. 
76. 

11.  The  refusal  of  the  court  to  give  a  defendant  the  opening  and 
close  of  the  case,  on  the  ground  that  he  has  admitted  the  demand  of  the 
plaintiff,  and  set  up  new  matter,  is  not  a  ground  upon  which  to  base  an  ap- 
peal, nor  upon  which  error  can  be  assigned.  Goodpatter  v.  Voru  et  al.^ 
334. 

12.  Where  a  party  to  a  suit  is  present  in  court,  he  may  be  called  upon 
as  a  witness,  without  being  served  with  a  subpoena,  but  the  court  cannot 
compel  him  to  testify;  and  if  he  refuses  to  testify,  he  must  submit  to  the 
alternatives  provided  by  sections  2421  and  2422  of  the  Code.    lb. 

13.  Where  a  party  amends  his  pleadings,  after  a  demurrer  has  been  sus- 
tained to  his  answer,  he  waives  the  right  to  object  in  the  appellate  court 
to  the  ruling  of  the  court  in  sustaining  the  demurrer;  and  where  the 
second  answer  admits,  under  oath,  the  correctness  of  the  plaintiff's 
claim,  this  rule  should  be  rigorously  enforced.  Duncan  v.  Hobart  et  al.^ 
337. 

14.  The  question  whether  two  persons  are  rightly  sued  jointly  in  tbe 
county  where  one  of  them  resides,  cannot  be  tried  by  taking  issue  upon 
the  facts  stated  in  the  affidavit  of  one  of  them,  for  a  change  of  venue,  on 
the  gpround  that  he  resides  in  a  different  county  than  that  in  which  the 
suit  was  commenced.    Lyont  v.  Frazier^  349.  • 

15.  Where  a  motion  is  founded  on  matter  outside  of  the  record,  it 
should  be  verified.     Shellenberger  ?.  ITarrf,  425. 

16.  TVhere  the  property  in  a  promissory  note  is  transferred  during  tbe 
pendency  of  a  suit  upon  it,  there  is  no  legal  objection  to  the  substitution 
of  a  new  plaintiff;  but  in  such  a  case,  the  rights  of  the  defendant  remain 
unaffected,  and  his  defense  unabridged.     Ferry  v.  Page,  455. 

17.  In  case  of  the  substitution  of  a  new  plaintiff,  where  the  property 
in  the  cau^e  of  action  has  changed  since  the  commencement  of  the  suit, 
it  is  not  necessary  that  the  new  pis  in  tiff  should  derive  his  right  by, 
through,  or  under  the  original  plaintiff,     lb, 

18.  Where  the  plaintiff  claims  a  certain  sum  as  due,  and  prays  judg- 
ment for  the  amount,  with  interest,  he  may  take  judgment  for  the  amount 
claimed,  with  interest  from  the  time  of  the  commencement  of  the  action. 
lb, 

19.  Where  a  cause,  in  which  no  set-off  is  pleaded,  is  tried  by  the  court, 
and  tbe  evidence  offered  by  the  plaintiff  is  excluded,  on  motion  of  the 
defendant,  there  is  no  question  of  fact  for  the  court  to  determine,  and  the 
plaintiff  may  properly  ask  and  take  a  non-suit.     Partridge  v.  WiUey.  459. 

PRACTICE  IK  CRIMINAL  CASES. 

1.  Where  a  party  is  put  upon  trial  for  a  criminal  offense,  it  is  not 
within  the  scope  of  the  authority  of  either  the  attorney  for  the  state,  or 
of  the  court,  to  take  the  case  from  the  jury,  of  their  own  arbitrary  will, 
and  without  a  peremptory  and  controlling  cause,  and  again  hold  him  to 
trial  on  the  same  charge,  although  it  be  newly  presented ;  and  such  a 
proceeding  amounts  to  an  acquittal,  and  may  be  pleaded  as  such.  T%e 
State  T.  CaUendme,  288. 

2.  To  permit  either  the  court,  or  the  attorney  for  the  state,  to  stop  a 
criminal  trial,  and  bind  over  or  commit  the  accused,  to  answer  to  the  same, 
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or  another  indictment,  at  a  future  time,  because  the  testimony  fails,  or  a 
witness  is  wanting,  in  consequence  of  bis  name  not  being  up6n  the  indict- 
ment, would  be  trifling  with  the  accused.to  a  degree  which  cannot  be  tol- 
erated,   lb. 

3.  The  provisions  of  chapter  176  of  the  Cod<e,  do  not  extend  the  pow- 
ers of  the  court  so  far  as  to  permit  the  court  to  arrest  a  criminal  trial,  and 
discharge  the  jury,  because  of  the  exclusion  of  n  witness,  and  to  hold  the 

.defendant  to  answer  to  a  subsequent  indictment  for  the  same  offense.    lb. 

4.  Where  to  an  indictment  for  having  in  his  possession  forgecf  ajid  coun- 
terfeit bank  bills,  with  intent  to  defraud,  knowing  them  to  be  counterfeit, 
the  defendant  filed  a  special  plea,  averring  that  at  a  former  term  of  the 
court,  he  was  legally  and  regularly  indicted  for  the  same  offense, ;  that  he 
pleaded  to  the  indictment,  and  issue  was  joined  thereon  j  that  a  jury  was 
regularly  impannelled  Hud  sworn,  and  the  trial  progressed  to  the  examina- 
tion of  one  K.  and  one  M.,  as  witnesses  on  the  part  of  the  state,  when,  on 
motion  of  the  court,  the  indictment  was  dismissed,  and  the  defendant  dis- 
charged from  the  same ;  and  that  said  proceedings  were  a  bar  to  further 
proceedings  against  him  on  the  present  indictment;  to  which  plea  a  de- 
murrer was  sustained  by  the  court ;  UeLd^  That  the  court  erred  in  sustain- 
ing the  demurrer.    lb. 

5.  A  party  cannot  claim  the  privilege,  as  a  matter  of  right,  to  recall  a 
witness,  either  for  the  purpose  of  preparing  a  bill  of  exceptions,  or  for  the 
purpose  of  impeaching  the  witness,  or  to  settle  the  question  as  to  what  he 
did  testify  to  when  previously  on  the  stand.     The  State  v.  Ruhl^  447. 

6.  Where  it  only  appears  from  the  record,  that  the  district  court  refus- 
ed to  allow  a  witness  to  be  recalled,  the  appellate  court  is  bound  to  pre- 
sume that  the  discretion  lodged  with  that  tribunal  over  such  matters  of 
practice,  was  properly  exercised.     Jb. 

7.  In  a  criminal  case,  it  is  not  competent  to  prove  what  the  prosecu- 
ting witness  had  said  upon  the  subject  matter  of  her  testimony,  except  for 
the  purpose  of  impeaching  her;  and  when  the  evidence  is  offered  for  this 
purpose,  the  way  must  be  prepared  by  asking  her  the  necessary  questions 
while  on  the  stand ;  nor  is  it  competent  to  show  what  she  said  she  bad 
sworn  to.    Jb. 

8.  Where  it  was  moved  to  arrest  a  judgment  in  a  criminal  case,  for  the 
reason  that  the  court  to  which  the  indictment  was  presented,  was  not  held 
at  the  place  fixed  hy  law  for  holding  the  same;  and  where  it  appeared 
from  the  record,  that  the  court-house  was  in  a  ruined  tnd  dilapidated  con- 
dition ;  that  the  court  was  first  convened  at  the  court-house,  and  owing  to 
the  condition  of  the  same,  adjourned  to  the  University  building,  at  which 
place  the  court  was  sitting  when  the  indictment  was  presented ;  Beldf 
That  sufficient  Hppeared  from  the  record  to  justify  the  appellate  court  in 
assuming  that  the  court-house,  owing  to  its  condition,  was  an  improper 
place  for  holding  court ;  and  that  the  county  court  provided  for  the  use  of 
the  district  court,  the  University  building,  or  that  the  same  was  provided 
by  the  sheriff  for  the  use  of  the  court,  upon  the  failure  of  the  county  court 
to  provide  a  place  for  holding  the  court.     The  State  ▼.  Skelledy^  477. 

0.  In  a  criminal  case,  where  there  is  a  general  verdict  of  guilty,  on  an 
indictment  containing  several  counts,  if  any  one  of  them  is  good,  the 
judgment  will  be  supported.     lb. 

10.  It  is  not  necessary  that  it  should  appear  fVom  the  records  of  a 
cause,  that  the  district  court,  at  each  adjournment  during  the  progress  of 
the  trial,  admonished  the  jury,  that  it  was  their  duty  not  to  converse  among 
themselves,  on  any  subject  connected  with  the  trial,  nor  to  form  or  ex- 
press any  opinion  thereon,  until  the  cause  was  finally  submitted  to  them. 
lb. 
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PRACTICE  IN  CHANCERY  CASES. 

1.  Where  one  of  the  questions  at  issue  in  a  cause  in  equity,  involves 
the  character  of  proceedings  in  an  action  at  law,  and  the  questions  there- 
in at  issue,  and  decided,  and  the  transcript  of  the  proceedings  in  the  action 
at  iaw,  is  not  made  a  partbf  the  record,  the  appellate  court  can  only  ascer- 
t4iin  what  matters  were  put  in  issue  and  decided  in  the  former  suit,  from 
the  allegations  of  the  pleadings  in  the  chancery  suit,  not  responded  to,  or 
expressly  admitted  by  the  other  party.     Lummery  v.  Braddy^  33. 

2.  Where  under  a  bill  to  restrain  the  respondents  from  flowing  water 
upon  the  lands  of  the  complainant,  by  their  mill  dam,  the  district  court 
ordered  the  respondents  to  remove  their  dam,  and  directed  that  in  case 
the  same  is  not  removed  within  thirty  days,  the  sheriff  remove  the  same; 
Jield^  That  as  there  was  no  prayer  in  complainant's  bill  to  that  effect,  the 
court  erred  in  ordering  a  removal  of  the  dam.     /6. 

3.  Where  minor  heirs  are  parties  to  a  petition  in  chancery,  it  is  not 
necessary  that  the  petition  should  show  the  ages  of  such  minor  heirs. 
Stewart  et  at.  v.  Chadwick  et  al.,  463. 

4.  The  refusal  of  the  court  to  strike  from  an  answer  in  chancery,  the 
affidavit  of  respondent,  or  to  strike  from  such  an  answer  redundant  mat- 
ter, is  not  a  subject  upon  which  to  assign  error.     Buel  v.  Lake,  551. 

PRESUMPTION. 

1.  The  single  fact  that  a  mortgage  of  real  estate  is  found  upon  the  re- 
cords of  a  county,  raises  no  presumption  of  its  delivery  to,  and  acceptance 
by,  the  mortgagee,  against  the  positive  and  unqualified  denial  of  the  mort- 
gagee an  i  those  claiming  under  him,  that  he  ever  received  such  a  mort- 
gage, or  had  any  knowledge  thereof.     Foley  v.  Jloward,  56. 

2.  Nor  is  the  finding  of  a  mortgage  upon  the  records  of  a  county,  an 
acceptance  or  knowledge  of  which  is  denied  by  the  mortgagee,  and  those 
claiming  under  him,  presumptive  evidence  of  a  prior  conveyance  of  the 
mortgaged  premises,  by  the  mortgagee  to  the  mortgagor,  or  that  the  mort- 
gagor had  a  title  which  the  mortgagee,  or  those  claiming  under  him  would 
be  estopped  from  denying.     Ih. 

3.  Where  in  a  suit  commenced  by  attachment,  the  petition  was  afl- 
dressed  to  the  district  court  of  the  proper  county,  and  the  affidavit  for  the 
writ  attached  to  the  petition  was  signed  by  the  ifliant,  and  certified  as 
follows :  *'  Subscribed  and  sworn  to  before  me,  this  26th  day  of  February, 
1858,  H.  B.  M ,  J.  P.;"  and  where  it  was  urged  that  it  did  not  appear 
where  the  affidavit  was  made ;  Held^  1.  That  the  presumption  was,  that 
the  justice  admini-tered  the  omh  within  the  proper  county;  2,  That  the 
failure  to  set  out  more  definitely,  the  county  and  state  where  the  oath  was 
administered,  was  an  omission  which  could  not  materially  prejudice  the 
appellant.     Snell  v.  Eckerton,  281. 

4.  In  the  appellate  court,  the  presumption  is  in  favor  of  the  correctness 
of  the  decision  of  the  district  court.  If  there  was  error  in  the  ruling  made, 
the  party  complaining  should  show  it.     Garvin  v.  WelU^  286. 

5.  Where  it  was  moved  to  arrest  a  judgment  in  a  criminal  case, for 
the  reason  tl  at  the  court,  to  which  the  indictment  was  presented,  was  noi 
held  at  the  place  fixed  by  law  for  holding  the  same  ;  and  where  it  appeared 
from  the  record  thai  the  court-house  was  in  a  ruined  and  dilapidated  con- 
dition ;  that  the  court  was  first  convened  at  the  court-house,  and  owing 
to  the  condition  of  the  same,  adjourned  to  the  University  building,  at 
which  p  ace  the  court  was  sitting  when  the  indictment  was  presented  ; 
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Held,  ThAt  sufficient  appeared  from  tbe  record  to  justify  the  appellate 
court  Id  assuming  that  the  court-house,  owing  to  iu  condition,  whs  an 
improper  place  for  holding  court  ;  and  that  the  county  court  provided  for 
tbe  use  of  the  district  court,  tbe  University  building,  or  that  the  same  was 
provided  by  the  sheriff  for  tbe  use  of  the  court,  upon  tbe  fHiUiro  of  the 
county  court  to  provide  a  place  for  holding  the  court.  The  State  v.  Skel- 
letfy,  477. 

G  The  appellate  court  will  not  presume  that  the  district  court  under- 
took to  try  a  defendant,  indicted  for  a  criiuinal  offense,  without  the  indict- 
ment,    lb, 

7.  It  will  be  presumed  that  the  district  court  did  its  duty,  and  unless 
the  contrary  is  made  to  appear  affirmatively,  the  judgment  will  uot  be  dis- 
turbed.    JO. 


PROMISSORY  NOTE. 

1.  Where  in  an  action  on  a  promissory  note,  the  answer  **  denies  that 
tbe  plaintiff  holds  against  him  any  such  notes  as  are  det<cribed  in  his  pe- 
tition,*' such  a  denial,  without  more,  relates  to  tbe  time  of  commencing 
tbe  action ;  and  means  only  ihat  it  is  denied  that  plaintiff  holds  such  notes 
as  are  described.    Allen  v.  Newberry ^  Go. 

2.  Where  in  an  action  on  a  promissory  note,  commenced  in  the  name 
of  the  payee,  the  defendant  relies  upon  tbe  fact,  as  a  defense,  that  ihe 
plaintiff'  has  transferred  his  interest  in  the  cause  of  action,  he  should 
plead  affirmatively  that  the  note  was  the  property  of  another,  naming 
him,  and  that  such  other  person  was  the  real  party  in  interest,    lb. 

8.  Where  in  an  action  on  four  promissory  notes,  commenced  in  tbe 
name  of  tbe  payee,  before  the  defendant  answered,  there  was  filed  with 
the  papers  in  tbe  cause,  an  Instrument  in  writing,  as  follows :  **Whereas,  I, 
T.  F.  A.,  have  commenced  a  suit  in  the  district  court  of  D.  county,  to  tbe 
November  Term,  1857,  r«.  S.  N.,  claiming  §5,000  as  money  due  me  on  four 
promissory  notes,  on  which  an  attachment  has  been  issued:  Now,  there- 
fore, in  consideration  of  the  sum  of  $1,500,  to  me  in  hand  paid  by  L.  N., 
of  the  same  place,  the  receipt  whereof  is  hereby  acknowledged,  I  do  here- 
by sell,  transfer,  and  set  over  to  tbe  said  L.  N.,  for  said  consideration, 
said  suit,  and  the  claim,  &c.,  and  all  the  interest  which  I  have  in  and  to 
the  same,  and  any  judgment  I  may  recover  in  said  district  court,  in  said 
cause;  and  authorize  the  said  L.  N.,  in  my  name  and  stead,  to  prosecute 
said  suit  in  my  name  and  stead  to  final  judgment,  and  receipt  for  tbe  same 
to  the  said  S.  N. ;  and  generally  to  do  and  perfonn  all  acts  and  things  in 
my  name,  that  may  be  necessary  for  him  to  do,  to  perfect  his  judgment 
lien,  and  to  collect  the  same,  against  the  said  S.  N.,  as  fully  as  I  myself 
could  do — be  at  all  times  acting  only  for  his  benefit,  and  in  bis  behalf;  and 
I  hereby,  for  tbe  consideration  aforesaid,  authorize  tbe  said  L.  N.  to  pros- 
ecute tbe  said  claim,  so  in  my  name  as  aforesaid,  but  at  bis  costs — hereby 
covenanting  that  I  will  in  no  event  claim  anything  that  may  be  recovered 
in  said  suit,  or  that  may  be  obtained  in  said  cause  against  tbe  said  S.  N. 
Witness  my  hand,  this  12tb  of  October,  1857,"  and  which  was  signed  by 
tbe  plaintiff;  and  where  the  defendant  answered,  admitting  the  execution 
of  the  notes,  and  denying  '*that  plaintiff  holds  against  him  any  such  notes 
as  are  described  in  his  petition;"  and  where  on  tbe  trial  of  tbe  cause,  the 
plaintiff  offered  the  notes  in  evidence,  on  which  notes  there  were  no  en- 
dorsements, and  thereupon  the  defendant  called  the  attention  of  the  court 
to  the  said  assignment  on  file,  and  asked  that  the  jury  be  instructed  to  find 
for  said  defendant,  on  tbe  ground  that  the  said  assignment  showed  that 
the  suit  was  not  prosecuted  in  tbe  name  of  the  real  party  in  interest;  and 
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where  the  court  raled  that  judgment  could  not  be  rendered  in  the  name 
of  the  plaintiff,  but  that  he  might  amend,  by  substituting  the  assignee  in 
his  place,  and  take  a  continuance  of  the  cause,  which  the  plaintiff  de- 
clined to  do,  and  the  court  then  instructed  the  jury  to  find  for  the  defend- 
ant; Held^  1.  That  it  was  error  to  instruct  the  jury  to  find  for  the  defend- 
ant;  2.  That  the  assignment  did  not  invest  the  assignee  with  the  legal  in- 
terest in  the  notes,  and  was  only  a  transfer  of  the  judgment  the  assignor 
expected  to  recover,     lb, 

4.  Where  in  an  action  on  a  promissory  note,  as  follows:  $181  86. 
Twelve  months  after  date,  we,  or  either  of  us  promise  to  pay  S.  &  B.,  or 
order,  one  hundred  and  eighty-one  dollars  and  eighty-six  cents,  for  value 
received,  to  draw  len  per  cent,  interest  from  date,  if  not  punctually  paid. 
Fcbr-iary  10,  1857,"  in  which  the  defendants  pleaded  usury,  the  plaintiff 
called  one  of  the  defendants  a£  a  witness,  who  testified  that  in  February, 
1857,  he  executed  a  note  to  plaintiffs — he  thought  about  the  first  of  Feb- 
ruary, but  would  say  about  the  4th,  5th,  6th,  7th  or  8th — for  the  sura  of 
$180  and  some  cents,  or  for  $181  and  some  cents — he  thought  it  was  eigh- 
ty cents  ;  that  one  M.  signed  the  same  as  surety ;  that  it  was  given  for 
$100,  and  a  note  of  his  own  for  $29  80;  that  the  words  did  not  contain 
any  words  relating  to  prompt  payment — did  not  draw  ten  per  cent,  inter- 
est—nor was  there  a  promise  to  pay  interest;  that  if  there  was,  he  thought 
he  should  remember  it:  that  he  owed  no  other  note  to  S.  &  B.;  and  that 
the  note  was  payable  iu  oneyearfrom  date ;  and  where  the  court  held  that 
the  evidence  failed  to  establish  the  identity  of  the  note,  and  rendered  judg- 
ment for  the  plaintiff  for  the  amount  of  the  note  sued  on  ;  //e/rf,  That  the 
note  was  sufficiently  identified,  and  that  the  finding  of  the  court  was  erro- 
neous.    SneU  v.  Kimmellj  281. 

5  Where  a  note  is  executed  in  consideration  of  a  sale  of  real  estate, 
and  it  is  made  to  appear  that  the  conveyance  was  to  be  made  upon  the 
pHyment  of  the  purchase  money,  the  two  acts  are  po  far  dependent,  that 
the  plaintiff,  in  an  action  on  the  note,  must  show  a  performance,  or  an 
offer  to  perform  the  contract  on  his  part,  unless  the  defendant  has  waived 
a  tender  of  the  deed.     School  IHst.  No,  Twoy  ^c,  v.  Rogers,  316. 

G.  Where  in  an  action  on  a  promissory  note,  it  appeared  that  the  con- 
sideration of  the  note  whs  a  house  and  lot,  sold  by  plaintiff  to  defendant, 
a  deed  of  conveyance  of  which  was  to  be  made  on  the  payment  of  the 
mot:ey ;  an't  where  the  court  was  asked  to  charge  the  jury  as  follows: 
♦'That  if  the  consideration  of  the  note  whs  real  estate  sold,  before  the 
plaintiff  can  recover  the  amount  thef  eof  ho  muse  show  that  he  has  made 
and  tendered,  or  offered  to  make  and  tender,  to  the  defendant,  a  convey- 
ance of  the  real  estate,"  which  instruction  the  court  refused  togite ;  Ueldj 
That  the  court  erred  in  refusing  to  give  the  instruction.    Jb, 

7.  A  promissory  note  is  not  over-due  until  the  days  of  grace  have  ex- 
pired ;  and  the  bona  fide  indorsement  of  a  note  '^n  the  second  day  of  grmoe 
will  cut  off  any  equity  or  set-off.  which  the  maker  may  have  against  the 
payee.     Ooodpastftr  v.  Voris  et  aL,  384. 

8.  Where  a  promissory  note,  dated  the  first  day  of  Septeiiher,  and 
payable  in  ten  days  after  date,  was  endorsed  on  the  13th  day  <*f  Septem- 
ber; lleld^  That  the  note  was  not  over-due  when  endorsed.    11, 

9.  Section  three  of  the  act  entitled  "An  act  relating  to  evidence,'*  ap- 
proved January  24,  1858,  adopts  the  rule  of  the  commercial  law,  in  rela- 
tion to  the  presentment  of  bills  and  notes  for  payment,  and  repeals  the 
rule  upon  that  subject  laid  down  by  section  957  uf  the  Code.  £djar  v. 
Greer,  394. 

10.  The  presentment  of  a  bill  of  exchange  or  promissory  note,  for  pay- 
ment, before  the  last  day  of  grace,  is  premature,  the  insirumeot  not  being 
due  until  then.    Jb, 
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11.  An  action  on  a  promissory  note,  dated  June  16,  1857,  payable  three 
months  after  date,  against  the  makers  and  indorser.  The  petition  avers 
presentment  to  the  makers  and  demand  of  payment,  and  jirotest  and  no- 
tice to  the  indorser,  on  the  17th  of  September,  1867.  Demurrer  to  the 
petition,  for  the  reason  that  the  note  was  presented,  protested,  and  notice 
cf  non-payment  given,  before  it  was  due,  which  was  sustained ;  Held^  That 
the  demurrer  was  properly  snstained.     lb, 

12.  A  bill  in  equity  to  recover  on  a  lost  note,  or  other  written  instru- 
ment, is  maintainable  on  the  ground  that  complainant  seeks  to  obtain  a 
discovery  from  the  respondent,  as  to  the  instrument  lost  or  destroyed,  and 
also  relief  consequent  upon  the  discovery.     Temple  v.  Goveetal.j  511. 

PUBLICATION  OP  LAWS. 

1.  Where  the  general  assembly  provides  that  an  act  shall  be  published 
in  certain  newspapers,  and  take  effect  from  such  publication,  and  the  act  is 
published  accordingly,  it  takes  effect  from  the  time  of  such  publication  ; 
and  where  the  act  thus  published  corresponds  with  the  origrinalact  on  file 
in  the  office  of  the  secretary  of  state,  it  is  to  be  deemed  in  force,  although 
the  act,  as  published  in  the  session  laws,  may  not  correspond  with  it.  The 
State  V.  Donehey,  396. 

RAILROAD. 

1.  The  service  of  an  original  notice  against  a  railroad  company  upon 
the  track  master  of  the  company,  where  it  appears  that  the  corporation  has 
officers,  is  not  sufficient  to  give  the  court  jurisdiction  of  the  company. 
Hiehardaon  ^  Co,  v.  The  Burlington  ^  Mo.  River  R.  R,  Co,,  260. 

2.  A  track-master  of  a  railroad  company,  is  neither  an  officer  nor  a 
clerk,  engaged  in  the  active  management  of  the  ordinary  business  of  the 
corporation,  within  the  meaning  of  section  1727  of  the  Code,  nor  a  presi- 
dent or  secretary,  as  provided  for  in  section  17  of  the  act  entitled  "an  act 
granting  to  railroad  companies  the  right  of  way,"  approved  January  18, 
1863.     lb, 

8.  A  railroad  corporation,  in  legal  contemplation,  resides  in  the  coun- 
ties through  which  its  road  passes,  and  in  which  it  transacts  its  business, 
and  may  be  sued  in  any  county  through  which  the  road  passes.     lb. 

4.  Where  in  an  action  against  a  railroad  company,  commenced  in  the 
county  of  Henry,  the  defendant  moved  for  a  change  of  venue  to  the  coun- 
ty of  Des  Moines,  on  the  ground  that  they  were  a  corporate  body,  organi- 
zed under  the  laws  of  the  state  of  Iowa,  and  having  their  principal  place 
and  officers  for  transacting  their  business,  at  Burlington,  Des  Moines  coun- 
ty, and  so  had  at  the  time  this  suit  was  commenced  ;  that  the  original  no- 
tice was  served  on  defendants,  in  said  Des  Moines  county,  by  service  there- 
of by  the  sheriff  of  said  county,  on  J.  G.  T.,  treasurer  of  defendant,  at 
his  office  in  Burlington,  and  on  the  track-master  in  Henry  county,  and  in 
no  other  way  or  manner ;  and  that  the  present  suit  is  about  a  matter  grow- 
ing out  of,  and  connected  with,  the  said  office,  which  motion  was  sustain- 
ed, and  the  venue  changed  accordingly;  Held,  That  the  court  erred  in 
changing  the  venue.     lb. 

RECEIPT. 

1.  In  an  action  to  recover  for  goods,  wares,  and  merchandise,  sold 
and  delivered,  the  plaintiff  offered  in  evidence  his  books  of  account,  which 
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contained  a  charge  against  the  defendant  as  follows :  **  To  cash,  as  per  re- 
ceipt, $50."  The  defendant  objected  to  the  competency  of  the  book  to 
prove  the  charge  for  money,  which  objection  was  sustained  by  the  court; 
Held,  1.  That  the  receipt  was  the  best  evidence  of  the  payment  of  the  mo- 
ney ;  and  that  until  it  was  produced,  or  its  absence  accounted  for,  no  less- 
er grHde  of  evidence  could  be  received  ;  2.  That  the  books  were  not  com- 
petent evidence  to  prove  the  payment  of  the  money.    Shan  v.  Ault,  229. 

RECORD. 

1.  In  an  action  of  trespass,  the  defendants  justified  as  president  and 
secretary  of  a  school  district,  and  claimed  that  in  October,  1855,  a  school 
house  tax  was  assessed  in  said  district,  upon  the  property  therein,  inclnd- 
ing  that  of  plaintiff,  and  that  for  the  purpose  of  collecting  said  tax,  they 
levied  upon  and  sold  the  property.  For  the  purpose  of  proving  the  as- 
s.essment  the  defendants  offered  to  prove,  by  competent  witnesses,  the  loss 
of  certain  records  belonging  to  said  district,  in  1856,  and  then  to  prove  the 
contents  of  said  records.  The  witnesses,  in  speaking  of  the  records,  de- 
scribed them  as  being  kept  on  half  sheets,  and  quarto  sheets  of  paper,  not 
bound  in  book  form.  To  all  this  testimony  the  plaintiff  objected,  for  the 
reason  that  the  testimony  did  not  show  such  a  record,  as  a  school  district 
was  required  to  keep,  and  that  the  existence  and  contents  of  a  public  re- 
cord could  not  be  proved  by  parol ;  Held,  That  the  evidence  was  admissi- 
ble.    Higgint  v.  Reedet  al.,  298. 

2.  After  proof  of  the  loss  of  a  record,  its  contents  may  be  proved, 
like  any  other  documents,  by  secondary  evidence.     lb, 

8.  Where  the  original  record  is  lost,  and  a  copy  can  be  produced,  the 
copy  is  better  than  parol  evidence  of  its  contents,  and  its  production  should 
be  required ;  but  if  the  existence  of  better  evidence  is  not  disclosed,  then 
the  contents  may  be  proved  by  parol.    Jb. 

4.  Section  1126  of  the  Code,  is  but  directory ;  and  the  failure  of  a  sec- 
retary of  a  board  of  directors  of  a  school  district,  to  record  all  of  the 
proceedings  of  the  board,  and  of  the  district  meetings,  in  separate  books, 
to  be  kept  for  that  purpose,  or  a  record  of  them  upon  loose  sheets  of  pa- 
per, instead  of  a  bound  book,  will  not  render  the  proceedings  of  the  board 
or  district  void,  nor  make  persons  subsequently  in  office  liable  for  the  fail- 
ure of  their  predecessors  to  comply  with  a  directory  provision  of  the  stat- 
ute,    lb. 


REFERBE. 

1.  Where  in  proceedings  for  the  dissolution  of  a  partnership,  and  for 
an  Recount  of  the  pannership  transactions,  the  cause  is  referred,  by  agree- 
ment of  the  parties,  to  referees,  the  referees  are  bound  by  the  agreement 
of  the  partnership,  in  stating  an  account  between  the  partners,  and  they 
can  exercise  no  discretion  in  charging  the  expenses  of  the  partnership. 
Levi  V.  Carrick  et  al.,  150. 

2.  Where  a  bill  for  a  dissolution  of  a  partnership  charges  one  or  more 
of  the  partners  with  usurpation  of  the  management  and  control  of  the 
business,  and  with  concealment  from  the  complninantof  all  knowledge  of 
the  partnership  transactions ;  and  where  the  bill  prays  for  the  appoint- 
ment of  a  receiver,  &o.,  and  the  cause  is  subsequently  referred  to  referees, 
it  is  the  duty  of  the  referees  to  inquire  into,  and  report  upon,  all  the  mat- 
ters in  issue  between  the  parties,  for  the  information  of  the  court.    Ih, 
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RELEASE. 


1.  A  release  is  to  be  constmed  according  to  the  particular  purpose  for 
which  it  was  made,  and  a  particular  recital  in  such  an  instrument  will  re- 
sUnAn  its  general  words.     Seymour  j*  Co.  v.  Butler j  804. 

2.  Where  in  an  action  against  the  defendant,  as  ''one  of  the  late  firm  of  B. 
&  H./'  on  three  promissory  notes  in  the  firm  name,  made  in  New  York, 
and  payable  to  the  plaintiffs  at  Galena,  the  defendant  pleaded  that  after 
the  making  of  the  notes,  the  plaintiffs  executed  a  release  as  follows :  '*  We, 
J.  %  S.  &  Co.,  of  the  citj,  county  and  state  of  New  York,  for  the  consid- 
eration of  $300  00,  received  of  J.  W.  H.,  (the  other  partner),  of  Falls 
Village,  Connecticut,  do  hereby  discharge  and  release  said  U.  from  all 
notes,  debts,  dues,  account^  and  demands  due  to  said  company  and  firm 
of  J.  F.  S.  &  Co.,  and  do  hereby  forever  release  said  H.  as  partner,  or 
joint  and  several  debtor  with  W.  B.,  (the  defendant),  to  said  firm  of  J.  F. 
S.  k  Co.  The  said  H.  is  hereby  individually  released  from  all  claims  and 
demands,  and  also  released  and  discharged  as  partner,  or  joint  debtor 
with  said  B.,  meaning  hereby  only  to  release  and  discharge  the  said  H. 
aforesaid,"  and  averred  that  the  plaintiffs  thereby  fully  released  and  dis- 
charged the  said  notes,  and  all  moneys  unpaid  thereon,  and  thereby  fully 
released  the  same,  so  that  there  remains  no  claim  thereon  against  the  de- 
fendant ;  and  where  the  plaintiffs  replied  denying  that  the  said  contract 
made  with  H.  is  a  release  or  discharge  of  the  defendant,  or  that  the  same 
was  intended  or  understood  so  to  be,  and  alleging  that  the  same  was  in- 
tended to  operate  as  a  release  of  H.  only,  and  not  in  any  way  to  affect  the 
claim  upon  the  defendant ;  that  the  same  was  made  in  the  state  of  New 
York,  and  not  in  the  state  of  Iowa,  and  that  it  was  made  in  accordance  with 
an  express  provision  of  the  revised  statutes  of  the  state  of  New  York,  author- 
izing a  creditor  of  a  partnership  firm  dissolved,  to  release  or  discharge  one 
or  more  of  the  partners  from  all  indebtedness,  without  such  release  or  dis- 
charge having  the  effect  to  impair  the  right  of  the  creditor  to  proceed  at 
law  or  equity  against  the  other  partners  not  discharged ;  to  which  repli- 
cation there  was  a  demurrer,  which  was  sustained  by  the  court ;  Hel^iy  1. 
That  the  release  discharged  H.  from  the  notes  sued  on,  but  did  not  re- 
lease B. ;  2.  That  the  demurrer  was  properly  sustained  as  to  so  much  of 
the  replication  as  averred  that  by  virtue  of  the  laws  of  the  state  of  New 
York,  the  release  only  had  the  effect  of  discharging  H.,  and  not  of  dis- 
charging B.,  from  the  indebtedness,  lb, 

8.  No  such  effect  can  be  given  to  the  statutes  of  another  state,  as  that 
they  shall  have  an  extra-territorial  operation  in  furnishing  an  absolute 
rule  of  law  for  determining,  not  the  validity  or  construction  of  a  contract 
sued  on,  but  whether  a  release  made  in  that  state  to  one  partner,  shall,  or 
shall  not,  operate  in  the  state  of  Iowa,  to  release  and  discharge  the  other. 
lb. 

REPEAL. 

1.  The  act  entitled  "an  act  to  amend  chapter  96  of  the  Code,"  ap- 
proved March  22,  1858,  (Acts  of  1858,  257),  does  not  repeal  section  1647 
of  the  Code,  by  express  words,  nor  is  there  any  conflict  between  the  two. 
The  latter  governs  where  a  sufficient  number  of  jurors  fail  to  attend,  and 
the  former,  where  all  fail,  or  where  the  selection  and  drawing  were  illegal. 
7%«  State  V.  Pierce  J  231. 

2.  Section  three  of  the  act  entitled  "An  act  relating  to  evidence,"  ap- 
proved January  24,  1858,  adopts  the  rule  of  the  commercial  law,  in  rela- 
tion to  the  presentment  of  bills  and  notes  for  payment,  and  repeals  the 
rule  upon  that  subject  laid  down  by  section  957  of  the  Code.    £dffar  v. 

Cheery  394. 

Vol.  VIII.— 82 


Digitized  by  VjOOQ IC 


650  INDEX. 

8.  The  sixth  section  of  the  act  entitled  <'an  act  for  the  enppression  of 
intemperance,"  approved  January  22,  1855,  was  not  repealed  by  the  act 
Bupplemeiitary  thereto,  approved  Jauuary  28,  1857,  and  is  still  in  force 
The  State  t.  Donekey,  396. 

REPLEVIN. 

1.  In  an  action  of  replevin,  where  the  residence  of  the  plaintiff  be- 
comes material;  it  may  be  proved  without  a  specific  allegation  to  that  ef- 
fect io  the  petition.     Newelly.  Hayden^  140.  ^ 

2.  Where  property  is  replevied  from  an  officer,  on  the  ground  that  it 
was  exempt  from  execution ;  and  it  is  sought  to  show  that  the  plaintiff  is 
a  non-resident  of  the  state,  and  not  entitled  to- the  exemption,  such  de- 
fense should  be  set  up  by  the  defendant,  rather  than  rebutted  in  the  first 
instance,  by  the  plaintiff.    Ih. 

RESISTING  AN  OFFICER. 

1.  In  an  indictment  charging  the  defendant  with  knowingly  and  will- 
fully resisting  an  officer,  in  attempting  to  execute  legal  process,  it  is  not 
necessary  toaver  that  the  officer,  at  the  time,  informed  the  defendant  that 
he  acted  under  the  authority  of  a  warrant ;  nor  need  the  indictment  set 
forth  at  leng^  the  acts  of  the  officer,  or  show  that  in  making  the  arrest, 
be  complied,  in  all  respects,  with  the  requisites  of  the  statutes.  The  State 
V.  Freeman^  428. 

2.  In  serving  a  writ,  an  officer  will  be  presumed  to  have  discharged 
bis  duty,  and  where  a  party,  who  resists  the  officer,  relies  on  the  fact  uat 
he  omitted  to  declare  the  authority  under  which  he  acted,  it  is  proper  mat- 
ter of  defense.    lb. 

3.  In  an  indictment  for  resisting  an  officer  in  the  execution  of  legal 
process,  the  time  of  the  commission  of  the  offense  is  immaterial,  and  need 
not  be  proved  as  alleged  ;  and  where  the  time  is  alleged  under  a  videlicet^ 
it  is  nugatory,  and  not  traversable,  and  if  repugnant  to  the  fiict,  does  not 
vitiate  the  indictment,  but  the  tfidelieetj  itself,  may  be  rejected  as  surplus- 
age,   lb, 

4.  Where  a  warrant  of  arrest,  issued  under  section  2827  of  the  Code, 
dated  on  the  12th  of  May,  1858,  and  made  returnable  on  the  next  day,  was 
offered  in  evidence  on  the  trial  of  an  indictment  for  resisting  an  officer  in 
the  execution  of  legal  process ;  Held,  That  the  writ  was  not  illgal  and 
void.    lb, 

RETURN. 

1.  In  action  for  damages  for  failing  to  obey  a  subpoena,  it  is  not  indis- 
pensably necessary,  that  the  return  of  the  officer,  should  show  that  a  copy 
of  the  subpoena  was  delivered  to  the  witness.     McCall  v.  BuUerwurthy  829. 

RIGHT. 

1.  A  right  of  dower,  where  the  do^er  is  unassigned,  cannot  be  set  up 
as  a  defense  in  an  action  of  right,  against  the  person  holding  the  fee  of 
the  land.     Cavmder  v.  Smith  et  al.,  860. 

2.  Where  in  an  action  of  right  against  the  widow  and  heirs  of  S.,  in 
which  the  plaintiff  claimed  under  a  judgment  against  the  husband  and 
father,  the  widow  pleaded  that  she  was  the  wife  of  the  said  S.  at  the  time 
of  the  recovery  of  the  judgment,  and  continued  so  to  be  tiU  the  time  ot 
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his  de>«th,  and  that  she  is  entitled  to  dower  in  the  premises,  and  tnthepo<i- 
Hession  of  the  dvrelling-houee  until  her  dower  is  assigned;  to  which  the 
plaintiff  demurred,  for  the  reason  that  the  facts  stated  in  the  plea  coniati- 
tuted  no  defence,  and  that  the  widow's  title  to  dower  is  inchoate,  until  it  is 
set  off,  which  demurrer  was  sustained;  Held,  That  the  demurrer  was  prop- 
erly sustained,     lb. 

3.  In  an  action  of  right  against  the  heirs  of  her  husband,  a  widow 
whose  dower  is  unassigned,  is  not  a  proper  party  defendant ;  and  if  made 
a  party,  the  judgment  recovered  by  the  plaintiff  cannot  affect  her  right 
of  dower.     /&. 

•4.  In  an  action  of  right  commenced  against  the  ancestor,  and  to  which 
the  heirs  are  made  parties  after  his  death,  the  heirs  are  not  liable  for 
damages  for  the  rents  and  profits,  while  the  ancestor  was  in  possession  of 
the  premises.  They  are  only  liable  for  such  time  as  they  are  shown  to 
have  been  in  possesion.     lb, 

5.  In  such  a  case,  if  the  plaintiff  seeks  to  recover  damages  ftom  the 
ancestor,  his  administrator  should  be  made  a  party,  with  the  heirs,  or  a 
separate  action  should  be  instituted  against  him.    Jb. 

6.  Where  in  an  action  of  right,  the  plaintiff  claimed  title  to  the  prem- 
ises by  virtue  of  a  judgment  recovered  by  S.  B  &  Co  ,  against  S.,  the  an- 
cestor, February  17,  1840;  a  sheriff's  sale  on  the  15th  of  May,  1841 ;  a 
sheriff's  deed  to  G.  on  the  18th  of  June,  1841;  recorded  August  18,  1841; 
and  also  claimed  title  under  a  second  sheriff's  deed  to  G.,  dated  October  28, 
1843,  recorded  on  the  same  day,  and  a  deed  fromG.  to  the  plaintiff,  dated 
May  31,  1844,  and  recorded  on  the  next  day ;  and  where  the  defendants,  to 
prove  title  in  them,  offered  in  evidence  a  judgment  in  favor  of  P.  against 
the  said  S. ,  rendered  May  29,  1841 ;  an  execution  thereon,  dated  June  19, 
1845,  underwhich  the  premises  were  sold  by  the  sheriff,  on  the  27th  of 
November,  1845,  and  a  sheriff's  deed,  dated  November  24,  1846  ;  and  al- 
so offered  in  evidence  a  second  sheriff's  deed,  dated  May  8,  1848,  and  a 
deed  from  W. — the  purchaser  at  said  sales — to  G.  F.  S.,  one  of  the  defen- 
dants, dated  March  22,  1852,  which  evidence  was  rejected;  Heldy  That 
the  evidence  was  admissible,  but  that  as  it  did  not  show  any  title  to  the 
premises  in  the  defendants,  the  error  in  rejecting  it  was  immateriaL     lb. 

7.  To  any  action  of  right,  or  action  brought  to  recover  real  estate,  com- 
menced after  the  first  day  of  July,  1856,  the  period  of  ten  year's  limitation 
is  a  bar.    KUboume  v.  Loekman,  380. 

8.  Where  in  an  action  of  right,  the  defendant  pleaded,  First.  An  ad- 
verse possession  in  himself,  and  those  under  whom  he  clHimed,  for  ten 
years  prior  to  thecommencement  of  the  snit;  and,  Seeondj  That  the  plain- 
tiff had  not  brought  his  action  within  ten  years  from  the  time  when  his 
ri((ht  of  action  accrued,  to  which  pleas  a  demurrer  was  sustained ;  Held^ 
That  the  court  erred  in  sustaining  the  demurrer.    lb. 

9.  Where  in  an  action  of  right  to  recover  a  town  lot,  which  formed  a 
portion  of  the  lands  known  as  the  ^<  Half  Breed  Tract,"  the  defendant  plea- 
ded that  he  held  under  one  J.  A.,  a  genuine  half-breed,  who  was  entitled,  as 
such,  to  an  interest  in  said  lands,  but  whose  right  and  claim  was  not  adju- 
dicated in  the  partition  suit  decided  in  1841,  nor  at  any  other  time;  to  which 
plea  a  demnrrer  was  sustained;  Held,  That  the  plea  did  not  show 
where  the  defendant  derived  his  title,  nor  why  the  interest  of  J.  A.  was  not 
adjudicated,  and  was  bad.   Jb. 

10.  In  an  action  of  right,  the  defendant  cannot  set  up  in  his  answer  a 
supposed  ground  of  claim  for  the  plaintiff,  and  plead  to  it  himself,  and  put 
the  plaintiff  to  the  necessity  of  pleading  to  it  aUo.    lb. 
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RIGHT  OP  WAY. 

1.  Upon  an  appeal  from  an  assessment  of  damafres  by  a  sberiff 's  jury, 
under  the  act  entitled  <*An  act  granting  to  railroad  companies  the  right 
of  way,**  approved  January  18,  1B53,  the  cause  is  to  be  heard  upon  Tta 
merits,  and  not  upon  exceptions  taken  to  the  action  of  the  sheriff  or  jury, 
or  to  the  competency  of  either  of  them  to  act  in  the  premises.  The  M,  ^ 
M,  R,  R.  Co,  V.  RoMeaUy  873. 

2.  In  such  cases,  the  appeal  is  from  the  assessment  of  the  jury,  and  i^ 
the  district  court,  the  inquiry  is,  whether  the  owner  shall  be  adjudged,  or 
is  entitled  to,  a  greater  amount  of  damages  than  was  awarded  him  by  the 
sheriff's  jury.    lb. 

3.  When  the  case  gets  properly  into  the  district  court,  upon  appeal, 
it  is  there  for  trial  upon  its  merits,  and  for  no  other  purpose:  and  it  is  im- 
material whether  the  sheriff  selecting  the  jury,  was  or  was  not,  the  agent 
of  the  railroad  company ;  or  whether  the  jury  had,  or  had  not  expressed 
opinions  adverse  to  the  rights  of  the  owners  of  the  land;  nor  can  the  ap- 
pellant, upon  appeal,  review  the  alleged  illegal  acts  of  the  officers,  and 
have  them  corrected.     76. 

4.  Upon  appeal  from  an  assessment  of  damages  by  a  sheriff's  jury, 
under  the  act  granting  to  railroad  companies  the  right  of  way,  approved 
January  18,  1853,  where  it  appears  from  the  record  that  the  jury  were  se- 
lected and  required  *Ho  assess  the  damages  done  to  each  and  every  piece  or 
tract  of  land  in  the  county,  in  all  cases  not  agrreed  upon  with  the  owners 
of  the  laud" — that  the  land  owner  was  notified  of  the  day  when  the  as- 
sessment would  be  made — that  on  the  day  of  the  assessment,  he  gave  no- 
tice of  an  appeal,  and  filed  his  bond— and  that,  afterwards,  he  filed  with 
the  sheriff  his  exceptions  to  the  report  of  the  jury — it  is  sufficiently  shown 
that  the  owner  of  the  land  had  refused  to  grant  the  right  of  way  through 
his  premises,  and  that  the  sheriff  had  power  to  have  the  damages  assessed 
by  a  jury.     Jb. 

SALE. 

1.  Where  there  is  an  express  stipulation  in  the  sale  of  personal  prop- 
erty, that  the  property  shall  not  be  the  vendee's  until  the  price  is  paid,  be 
cannot  be  regarded  as  a  purchaser,  and  the  title  does  not  pass  to  him ;  and 
a  sale  of  the  property  by  the  vendee,  while  it  is  in  bis  possession,  to  a 
third  person,  without  notice,  vests  no  title  thereto  in  the  purchaser. 
(Wright,  C.  J.,  dissenting.)     Bailey  t.  Harris,  331. 

SCHOOL  DISTRICT. 

1.  In  an  action  of  trespass,  the  defendants  justified  as  president  and 
secretary  of  a  school  district,  and  claimed  that  in  October,  1855,  a  school 
house  tax  was  assessed  in  said  district,  upon  the  property  therein,  includ- 
ing that  of  plaintiff,  and  that  for  the  purpose  of  collecting  said  tax,  they 
levied  upon  and  sold  the  property.  For  the  purpose  of  proving  the  as- 
sessment the  defendants  offered  to  prove,  by  competent  witnesses,  the  loss 
of  certain  records  belonging  to  said  district,  in  1856,  and  then  to  prove  the 
contents  of  said  records.  The  witnesses,  in  speaking  of  the  records,  de- 
scribed them  as  being  kept  on  half  sheets,  and  quarto  sheets  of  paper,  not 
bound  in  book  form.  To  all  this  testimony  the  plaintiff  objected,  for  the 
reason  that  the  testimony  did  not  show  such  a  record,  as  a  school  district 
Tvas  required  to  keep,  and  that  the  existence  and  contents  of  a  public  re- 
cord could  not  be  proved  by  parol  j  Held,  That  the  evidence  was  admissi- 
ble.   Uiggmt  v.  Rudet  al.,  298. 


Digitized  by  VjOOQ IC 


INDEX.  668 

2.  Section  1126  of  the  Code,  is  but  directory;  and  the  failure  of  a  sec- 
retary of  a  board  of  directors  of  a  school  district,  to  record  all  of  the 
proceedings  of  the  board,  and  of  the  district  meetings,  in  separate  books, 
to  be  kept  for  that  purpose,  or  a  record  of  them  upon  loose  sheets  of  pa- 
per, instead  of  a  bound  book,  will  not  render  the  proceedings  of  the  board 
or  district  void,  nor  make  persons  subsequently  in  office  liable  forthe  fail- 
ure of  their  predecessors  to  comply  with  a  directory  provision  of  the  stat- 
ute.   /6. 

S.  Where  in  an  action  of  trespass,  in  which  the  defendants  justified  as 
school  officers,  and  after  they  had  established  the  contents  of  a  lost  record 
of  the  school  district,  showing  that  a  school  house  tax  had  been  levied  in 
the  district  in  1855,  the  defendants  offered  in  evidence  a  paper  in  the 
handwriting  of  the  secretary  of  the  district,  (but  whether  in  that  of  one 
of  the  defendants,  did  not  appear),  showing  the  amount  of  tax  due  from 
the  several  citizens  of  the  district,  containing  the  names  of  the  plaintiffs 
and  others,  with  memorandums  as  to  who  had  paid,  which  paper  the  bill 
of  exceptions  stated,  was  the  only  written  evidence  remaining  of  the  tax 
list  of  1855,  to  which  evidence  the  plaintiff  objected  ;  Held,  That  if  the 
paper  offered  in  evidence,  was  a  copy  of  the  assessment-roll  provided  for 
in  section  1130  of  the  Code,  or  one  of  the  list  posted  up,  as  provided  for 
in  that  section,  it  was  properly  admitted  in  evidence.    lb. 

4.  Where  there  is  a  failure  to  collect  a  school-house  tax  during  the  year 
in  which  it  has  been  levied,  the  power  and  authority  conferred  by  the 
warrant  does  not  expire  with  the  year,  where  the  tax  is  levied  upon  per- 
sonal property,  and  not  upon  real  estate ;  and  if  the  warrant  thus  issued 
shall  be  lost,  it  may  be  supplied  by  a  new  one,  and  the  right  and  power  of 
the  secretary  of  the  district  to  collect  the  taxes,  is  none  the  less  clear  and 
effective,  than  if  the  old  warrant  was  still  in  existence  and  produced ; 
nor  is  such  warrant  authority  to  the  person  in  office,  at  the  time  of  its  is- 
sue, alone,  but  it  protects  equally  his  successor.     Jb. 

5.  And  in  such  a  case,  though  no  second  warrant  should  issue,  if  the 
officer  can  show  that  one  was  issued,  and  establish  its  loss,  he  may  pro- 
tect himself  by  proving  its  contents.    lb.  • 

6.  Where  in  an  action  of  trespass,  the  defendants  justified  the  taking 
and  sale  of  the  property,  as  school  officers,  in  payment  of  a  school  house 
tax,  it  appeared  that  the  tax  was  voted  by  the  district  in  October,  1855, 
and  duly  advertised  ;  that  the  records  were  lost  in  1856 ;  and  that  in  June, 
1857,  the  president  of  the  district,  one  of  the  defendants,  issued  his  war- 
rant to  the  secretary,  the  other  defendant,  authorising  and  commanding 
him  to  collect  the  taxes  so  levied  and  advertised,  and  also  a  list  advertised 
in  December,  1856,  under  which  warrant  the  property  was  sold ;  aad  where 
the  defendants  offered  the  said  warrants  in  evidence,  to  which  the  plaintiff 
objected,  for  the  reason  that  it  purports  to  be  issued  in  June,  1857,  direct- 
ing that  the  collection  of  taxes  levied  in  1855,  the  record  of  the  levy  hav- 
ing been  lost  before  the  issuing  of  the  said  warrant ;  Beld^  That  the  evi- 
dence was  admissible.     Jb, 

7.  In  an  action  of  trespass  against  the  officers  of  a  school  district,  for 
the  taking  and  sale  of  personal  property,  in  payment  of  a  school-house 
tax,  the  defendants  may  offer.in  evidence  a  bond  for  the  delivery  of  the 
property,  executed  by  the  plaintiff.    Jb. 

SCHOOL  FUND  COMMISSIONER. 

1.  Section  330  of  the  Code,  does  not  include  the  bond  of  the  school 
fund  commissioner,  required  by  section  1090  of  the  Code ;  and  it  is  not 
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necessary  that  the  bond  of  that  officer  should  be  approved  by  the  coanty 
judge.     The  State,  for  the  use  o/,  ^c,  v.  Fredericks  et  al.,  663. 

2.  Chapter  68  of  the  Code  was  intended  to  furnish  all  the  rules  upon 
the  subject  of  "  qualifications  for  office"  by  the  fund  commissioner.     76. 

3.  In  an  action  on  a  school  fund  commissioner's  bond,  it  is  not  neces- 
sary,  in  order  to  make  it  a  valid  statutory  bond,  to  aver  and  prove  in  the 
first  instance,  that  the  sureties  were  approved  by  the  clerk  and  sheriff  of 
the  county.     lb. 

4.  Where  the  signatures  to  a  school  fund  commissioner's  bond,  are  un- 
deuied,  or  if  denied  under  oath,  are  proved,  and  it  is  shown  to  have  been 
made  and  signed  by  the  officer  and  his  sureties,  as  a  part  of  bis  qualifica- 
tion for  office ;  that  the  officer  took  the  necessary  oath,  had  the  same  in- 
dorsed on  the  bond,  and  both  filed  in  the  office  of  the  proper  clerk ;  that 
thereupon  he  entered  upon  the  duties  of  the  office ;  and  when  the  bond 
is  found  in  the  possession  of  the  state,  and  put  in  suit  by  her,  these  things 
arc  prima  facie  evidence  that  the  bond  was  fully  executed  and  accepted, 
and  until  satisfactorily  rebutted,  entirely  sufficient.     76. 

SEDUCTION. 

1.  In  an  action  by  a  father,  to  recover  damages  for  the  seduction  of  his 
minor  daughter,  the  petition  need  not  allege  that  she  was  the  *'  unmarried 
daughter  "  of  the  plaintiff,  nor  that  she  was  of  **  previously  chaste  char- 
acter."     Updegraffs.  Bennett^  72. 

2.  The  right  of  a  father  to  recover  for  the  seduction  of  his  minor 
daughter,  has  not  been  cbangifd  by  the  Code,  but  the  rule  has  been  so  re- 
laxed that  he  may  now  recover,  although  such  minor  daughter  be  not  liv- 
ing with  him,  and  there  may  be  no  actual  loss  of  service.     Ih, 

SERVICE. 

1.  In  an  attion  for  damages,  for  failing  to  obey  a  subpoena,  the  ques- 
tion whether  it  was  served  or  not,  is  a  matter  of  proof  for  the  plaintiff  on 
the  trial.     McCall  v.  Butterworth,  329. 

2.  In  such  an  action,  the  return  of  service  upon  the  subpoena,  is  not 
conclusive  upon  the  parties  ;  and  the  plaintiff  is  entitled  to  show  on  the 
trial,  as  a  matter  of  fact,  independent  of  the  return  of  the  officer,  that  the 
writ  was  duly  and  legally  served.     lb. 

3.  A  notice  of  appeal  from  the  district  to  the  supreme  court,  cannot 
be  served,  and  the  proof  thereof  made  by  affidavit,  by  the  party  appealing. 
Marion  Co.  v.  Stanfield  et  al.^  406. 

4.  The  Code  does  not  authorize  such  a  mode  of  service  of  the  notice  of 
appeal,     lb. 

5.  In  an  action  against  partners,  a  service  upon  one  member  of  the 
firm  is  sufficient,  and  it  is  not  necessary  that  the  return  should  show  that 
it  was  served  upon  the  member  of  the  firm  employed  in  the  general  manage- 
ment of  the  business.     WaUcer  v.   Clark  et.al.,  474. 

6.  Each  member  of  a  partnership  is  an  agent  for  all  the  others  in  the 
firm  business,  and  a  service  upon  any  member  is  sufficient,     fb, 

7.  In  an  action  against  two  persons  alleged  to  be  partners,  on  a  con- 
tract signed  in  the  partnership  name,  service  upon  one  is  a  service  upon 
the  partnership,  and  sufficient  as  to  each  member  of  the  firm.  Sanders  v. 
BenUey,  616. 
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SEt-OFF. 

1.  T.  made  to  F.  a  written  lease  for  five  months,  of  part  of  a  building 
in  Keokak,  at  $10,00  per  month,  payable  at  the  end  of  each  month.  As 
this  lease  was  about  to  expire,  it  was  extended  bjr  a  new  lease  in  writing, 
for  one  year,  the  rent  payable  as  before,  the  last  clause  of  which  lease  pro- 
vided, that  if  F.  would  put  up  a  summer  kitchen  adjoining  the  rooms 
leased,  on  the  south,  T.  would  pay  him  the  cost  of  it  at  cash  rates,  at  the 
expiration  of  the  lease,  which  lease  expired  on  the  26th  of  April,  1858. 
F.  built  the  kitchen,  which  was  finished  on  the  I6th  of  October,  1857,  and 
on  the  same  day  assigned  the  demand  for  payment  to  Z.,  by  writing  on  the 
lease  as  follows:  *•  For  value  received,  I  hereby  assign  to  F.  Z.,  all  my 
rights  and  benefits  of  the  last  clause  of  the  within  lease,  and  empower 
him  to  collect  the  co-t  of  said  kitchen,  and  apply  the  same  for  bis  benefit." 
Z.  then  sued  T.  for  $60,00,  the  cost  and  value  of  the  said  work,  and  the 
defendant  claimed  a  set-off  of  $50,00  as  due  him  from  F.,  for  the  last  five 
months'  rent  of  the  premises,  and  $10,00  for  the  use  of  another  lot;  Held^ 
That  the  defendant  was  entitled  to  set-off  the  rent  against  the  cobt  of  the 
kiuhen.     Zugg  v.  Turner^  223. 

2.  Where  in  an  action  by  the  indorsee  of  a  promissory  note,  agrainst 
the  maker,  dated  the  first  of  September,  payable  in  ten  days  after  date, 
and  indorsed  on  the  13th  of  the  same  month,  to  which  the  defendant 
pleaded  a  set-off  against  the  payee,  the  court  suppressed  a  deposition  de- 
signed to  prove  the  set-off ;  Ueldy  That  the  set-off  could  not  prevail  against 
the  indorsee,  and  that  the  deposition  was  properly  suppressed.  Goodpa%- 
ttr  v.  Vorit  et  al.j  834. 

SHERIFF'S  SALE. 

1.  A  purchaser  of  real  estate  at  a  sherifi^s  sale,  where  there  is  no  fraud 
cannot  resist  the  payment  of  the  purchase  money,  upon  the  ground  that 
the  judgment  debtor  had  no  title,  or  a  defective  one,  and,  therefore,  that 
the  bid  was  without  consideration.     Cameron  v.  Logatij  434. 

SLANDER. 

2.  It  is  not  true,  as  a  general  proposition,  that  in  slander,  the  charac- 
ter of  the  plaintiff  can  never  be  considered,  until  the  jury  come  to  the 
question  of  giving  vindictive  or  exemplary  damages.  Armttrong  v.  Pier» 
«on,  29. 

8.  Where  in  an  action  of  slander,  the  court,  after  stating  the  different 
kinds  of  damages,  instructed  the  jury  as  follows :  "  That  compensatory 
damages  are  given  where  the  words  were  spoken  without  malice,  but  un- 
der circumstances  which  show  a  want  of  caution,  and  a  proper  respect  for 
the  rights  of  the  plaintiff.  Compensatory  damages  are  such  as  will  pay 
the  plaintiff  for  his  expense  and  trouble  in  carrying  on  the  suit,  and  dis- 
proving the  slanderous  words  ;"  and  where  the  court  afterwards  instruct- 
ed the  jury,  "  that  the  character  of  the  plaintiff  can  never  be  considered, 
until  the  jury  come  to  the  question  of  giving  vindictive  or  exemplary 
damages ;"  Held^  That  the  latter  instruction,  taken  in  eonnection  with 
the  definition  of  compensatory  damages,  given  by  the  court,  was  not  er- 
roneous,    lb, 

STATUTE. 

1.  No  such  effect  cam  be  given  to  the  ttatntes  of  another  state,  as  that 
they  shall  have  an  extra-territorial  "bperation  in  famishing  an  absolute 
rule  of  law  for  determining,  not  the  validity  or  construction  of  a  contract 
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sued  OD,  bat  whether  a  release  made  iii4hat  state  to*ODe  partner,  shall,  or 
shall  Dot,  operate  in  the  state  of  Iowa,  to  release  and  discharge  the  other. 
Seymour  ^  Co,  t.  Butler^  804. 

2.  Where  in  nn  action  afrainst  the  defendant,  as  '*  one  of  the  late  firm 
of  B.  &  H.,"  on  three  promissorj  notes  in  the  firm  name,  made  in  New 
York,  and  payable  to  the  plaintiffs  at  Galena,  the  defendant  pleaded  that 
after  the  making  of  the  notes,  the  plaintiffs  executed  a  release  as  follows: 
"  We,  J.  F.  S.  k  Co.,  of  the  city,  county,  and  state  of  New  York,  for  the 
consideration  of  $300,00,  received  of  J.  W.  H  ,  (the  other  partner),  of 
Falls  Village,  Connecticut,  do  hereby  discharge  and  release  said  H.  from 
all  notes,  debts,  dues,  accounts  and  demands  due  to  said  company  and 
firm  of  J.  F.  S.  &  Co.,  and  do  hereby  forever  release  said  H.  as  a  partner, 
or  joint  and  several  debtor  with  W.  B.,  (the  defendant),  to  said  firm  of  J. 
F.  S.  k  Co.  The  said  H.  is  hereby  individually  released  from  all  claims 
and  demands,  and  also  released  and  discharged  as  partner,  or  joint  debtor 
with  said  B.,  meaning  hereby  only  to  release  and  discharge  the  said  H. 
aforesaid,"  and  averred  that  the  plaintiffs  thereby  fully  released  and  dis- 
charged the  said  notes,  and  all  moneys  unpaid  thereon,  and  thereby  fully 
released  the  same,  so  that  there  renmins  no  claim  thereon  against  the  de- 
fendant ;  and  where  the  plaintiffs  replied,  denying  that  the  said  oontraot 
made  with  H.  is  a  release  or  discharge  of  defendant,  or  that  the  same  was 
intended  or  understood  so  to  be,  and  alleging  that  the  same  was  intended 
to  operate  as  a  release  of  H,  only,  and  not  in  any  way  to  affect  the  claim 
upon  the  defendant ;  that  the  same  was  made  in  the  state  of  New  York, 
and  not  in  the  state  of  Iowa  ;  and  that  it  was  made  in  accordance  with 
an  express  provision  of  the  revised  statutes  of  the  state  of  New  York, 
authorizing  a  creditor  of  a  partnership  firm  dissolved,  to  release  or  dis- 
charge one  or  more  of  the  partners  from  all  indebtedness,  without  snoh 
release  or  discharge  having  the  effect  to  impair  the  right  of  the  creditor 
to  proceed  at  law  or  equity  against  the  other  partners  not  discharged  ;  to 
which  replication  there  was  a  demurrer,  which  was  sustained  by  the 
court;  Held^  1.  That  the  release  discharged  H.  ftrom  the  notes  sued  on, 
but  did  not  release  B.;  2.  That  the  demurrer  was  properly  sustained  as 
to  so  much  of  the  replication  as  averred,  that  by  virtue  of  the  laws  of  the 
state  of  New  York,  the  release  only  had  the  effect  of  discharging  H.,  and 
not  of  discharging  B.  from  th^  indebtedness,    lb, 

3.  Where  two  statutes  upon  the  same  subject  matter  conflict,  the  one 
last  enacted,  must  have  precedence.     Edgar  v.  Cheer^  3&4. 

4.  Where  the  general  assembly  provides  that  an  act  shall  be  published 
in  certain  newspapers,  and  take  effect  from  such  publication,  and  the  act  is 
published  accordingly,  it  takes  effect  from  the  time  of  such  publication  ; 
and  where  the  act  thus  published  corresponds  with  the  original  act  on  file 
in  the  office  of  the  secretary  of  state,  it  is  to  be  deemed  in  force,  although 
the  act,  as  published  in  the  session  laws,  may  not  correspond  with  it.  The 
State  V.  Donehey,  396. 


STATUTE  OF  FRAUDS. 

I.  Where  a  party,  residing  in  one  place,  purchases  goods  of  another, 
residing  at  a  different  place,  tbongh  an  agent  at  the  place  where  the  con- 
tract is  made,  which  goods  are  the  property  of  the  vendor,  and  ready  for 
delivery,  to  be  forwarded  by  express,  and  paid  for  with  a  secured  note, 
payable  in  six  months,  thecontract,  under  section  2i09  of  the  Code,  (Stat- 
ute of  Frauds),  to  be  valid,  must  be  evidenced  by  writing.  Partridge  v. 
WiUey,  459. 
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SUBSTITUTION. 

1.  After  an  action  has  been  commenced,  the  plaintiff  maj  eell  and 
dispose  of  the  judgment  he  maj  recover,  without  investing  the  person  pur- 
chasing it,  with  the  legal  interest  to  the  choie  in  action  ;  and  under  such  an 
assignment,  it  would  be  improper  for  the  court  to  substitute  the  holder  of 
it  as  plaintiff  in  the  action,  with  the  power  to  prosecute  in  his  own 
name.     Allen  t.  Newberry ^  65. 

2.  It  is  entirely  competent  for  a  court  to  discharge  the  ^'next  f^iend'^ 
of  a  minor,  in  whose  name  an  action  has  been  commenced,  on  hii  motion, 
and  substitute  another  to  carry  on  the  suit.     Thurston  v.  Cavenor^  155. 

SUPPRESSION  OF  INTEMPERANCE. 

1.  The  constitutionality  of  the  act  entitled  ''an  act  for  the  the  sup- 
pression of  intemperance,"  approved  January  22,  1855»  affirmed.  The 
State  V.  Donehey^  396. 

2.  The  sixth  section  of  the  act  entitled  '*an  act  for  the  suppression  of 
intemperance,"  approved  January  22,  1856,  was  not  repealed  by  the  act 
supplementary  thereto,  approved  January  28,  1857,  and  is  still  in  force.' 
lb. 

TAXES. 

1.  Where  taxes  are  levied  under,  and  by  virtue  of,  a  vote  of  the  people 
authorized  by  law,  a  failure  on  the  part  of  those  officers  condncting  the 
election,  and  those  whose  duty  it  is,  by  law,  to  make  the  entries,  and  give 
the  notices,  necessary  to  perfect  the  vote,  will  not  make  the  county  treas- 
urer liable  as  a  wrong-doer,  in  the  collection  of  taxes  levied  under  such 
vote,  if  authorized  by  a  proper  warrant.     Oamet  v.  Jtobb,  193. 

2.  A  county  treasurer,  as  to  justification  in  levying  upon  property  for 
the  non-payment  of  taxes,  occupies  the  same  position  to  all  taxes,  whether 
general  or  special ;  and  his  protection  is  as  full  and  complete  in  the  col- 
lection of  special,  as  it  is  in  that  of  general  taxes,  in  reference  to  the  ille- 
gality or  irregularity  of  the  assessment.    lb. 

8.  Where  the  law  authorizes  a  submission  to  a  vote  of  the  people,  as 
to  the  levying  of  a  special  tax,  and  there  is  such  a  submission  in  fact,  and 
the  result  is  declared  in  favor  of  the  proposed  tax,  the  county  treasurer 
is  not  to  be  held  liable  for  any  failure  of  the  county  judge,  or  other  officer, 
to  comply  with  the  directory  provisions  of  the  law  regulating  the  manner 
of  conducting  the  election,  or  their  neglect  in  making  the  proper  entries. 
Jb. 

4.  Where  a  tax  is  levied  by  a  county  judge,  under  sectirn  81  of  the  act 
entitled  **an  act  for  the  public  instruction  of  the  state,"  approved  Marcb 
12,  1858,  for  the  support  of  schools  within  the  county,  the  county  treasu- 
rer may  lawfully  collect  the  same.     The  Co.  of  Louisa  i.  Davison,  517. 

TAX  LIST. 

1.  Where  in  an  action  of  trespass,  a  county  treasurer  justifies  the  ta- 
king of  personal  property,  for  the  non-payment  of  taxes,  under  a  warrant 
of  the  county  judge,  attached  to  the  tax  list,  commanding  him  to  collect 
the  taxes  therein  mentioned,  he  need  not  set  out,  with  a  copy  of  the  war- 
rant, the  tax  list,  nor  a  copy  thereof.    An  averment,  in  his  answer,  of  Ms 
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readiness  to  produce  the  tax  list,  is  alfthat  is  required.     Getmes  v.  Robbj 
198. 

2.  Where  a  county  treasurer,  in  jytttifjing  an  action  of  trespass,  for  the 
taking  of  personal  property,  states  in  his  answer  that  be  received  the  tax 
list  for  a  given  year,  with  the  warrant  of  the  county  judge  attached,  in 
due  form,  he  need  not  state  more  to  show  the  authority  under  which  the 
list  was  made,  and  that  he  was  authorized  to  collect  the  taxes  within  the 
limits  of  the  county,  in  the  manner  prescribed  by  law.     Jb. 

8.  Uoder  sections  487,  488  and  492  of  the  Code,  the  tax-list,  with  the 
warrant  of  the  county  judge  attached,  completely  protects  the  couniy 
treasurer  sgainst  the  ii  regular  or  illegal  proceedings  of  the  utBoers  con- 
nected with  the  levy  of  the  t«x.    Jb, 

8.  Where  in  an  action  of  trespass,  in  which  the  defendants  justified  as 
school  officers,  and  after  they  bad  established  the  contents  of  a  lost  record 
of  the  school  district,  showing  that  a  school  house  tax  had  been  levied  in 
the  district  in  1855,  the  defendants  offered  in  evidence  a  paper  in  the 
handwriting  of  the  secretary  of  the  district,  fbut  whether  in  that  of  one 
of  the  defendants,  did  not  appear),  showing  tne  amount  of  tax  due  from 
the  several  citizens  of  the  district,  containing  the  names  of  the  plaintiffs 
and  others,  with  memorandums  as  to  who  had  paid,  which  paper  the  bill 
of  exceptions  stated,  was  the  only  written  evidence  remaining  of  the  tax 
list  of  1855,  to  which  evidence  the  plaintiff  objected  ;  ffdd^  That  if  the 
paper  offered  in  evidence,  was  a  copy  of  the  assessment-roll  provided  for 
in  section  1 130  of  the  Code,  or  one  of  the  list  posted  up,  as  provided  for 
in  that  section,  it  was  properly  admitted  in  evidence.  Hig^inM  v.  Reed  ei 
al.,  298. 

TENDER. 

1.  Where  a  note  is  executed  in  consideration  of  a  sale  of  real  estate, 
and  it  is  made  to  appear  that  the  conveyance  was  to  be  made  upon  the 
payment  of  the  purchase  money,  the  two  acts  are  so  far  dependent,  that 
the 'plaintiff,  in  an  action  on  the  note,  must  show  a  performance,  or  an 
offer  to  perform  the  contract  on  his  part,  unless  the  defendant  has  waived 
a  tender  of  the  deed.    School  DitU  No,  Two^  4*0.,  v.  Rogers,  316. 

2.  Where  in  an  action  on  a  promissory  note,  it  appeared  that  the  con- 
sideration of  the  note  whs  a  house  and  lot,  sold  by  plaintiff  to  defendant, 
a  deed  of  conveyance  of  which  was  to  be  made  on  the  payment  of  the 
money ;  and  where  the  court  was  asked  to  charge  the  jury  as  follows : 
**Tbat  if  the  consideration  of  the  note  was  real  estate  sold,  before  the 
plaintiff  can  recover  the  amount  thereof  be  must  show  that  he  has  made 
and  tendered,  or  offered  to  make  and  tender,  to  the  defendant,  a>  convey- 
ance of  the  real  estate,"  which  instruction  the  court  refused  to  give ;  Held, 
That  the  court  erred  in  refusing  to  give  the  instrnction.    lb, 

3.  Where  a  lot  in  a  town  site,  entered  in  pursuance  to  an  act  entitled 
*'an  act  regulating  the  disposal  of  lands  purchased  in  trust  for  town  sites," 
approved  January  22,  1853,  is  wrongfully  conveyed  by  a  county  judg^,  the 
grantee  becomes  a  trustee  for  the  rightful  owner;  and  in  order  to  compel 
a  conveyance  fh>m  the  trustee,  it  is  not  necessary  for  the  owner  to  tender, 
or:offer  to  pay  to  the  trustee,  the  amount  paid  by  him  to  the  county  judge 
for  the  lot.    Uarrit  ei  al,  v.  Stone^  322. 

TIME. 

1.  In  trespass,  the  time  when  the  trespass  was  committed,  is  not  ordi- 
narily material  to  be  proved  as  alleged — the  plaintiff  being  at  liberty  to 
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prove  a  trespass  at  anj  time  before  the  commeDcement  ot  the  action, 
whether  before  or  after  the  day  laid  in  the  petition.     Turpenning  t.  Oalltgt 

TITLE. 

1.  Where  there  is  an  express  stipulation  in  the  sale  of  personal  prop- 
erty, that  the  property  shall  not  be  the  vendee's  until  the  price  is  paid,  be 
cannot  be  regarded  as  a  purchaser,  and  the  title  does  not  pass  to  him ;  and 
a  sale  of  the  property  by  the  vendee,  while  it  is  in  his  possession,  to  a 
third  person,  without  notice,  vests  no  title  thereto  in  the  purchaser. 
(Wright,  C.  J.,  dissenting.)    B^Ueyy,  Harrit,  331. 

2.  To  constitute  an  adverse  possession,  it  is  not  essential  that  the 
possession  should  be  in  the  party  personally  and  solely,  in  order  to  enable 
him  to  plead  it  in  an  action  of  right,  but  it  is  sufficient  if  it  be  in  him,  and 
those  through  whom  he  derives  title — they  claiming  title.  KUhoume  v. 
Loekman^  380. 

3.  Where  in  an  action  of  right  to  recover  a  town  lot,  which  formed  a 
portion  of  the  lands  known  as  the  ''  Half  Breed  Tract,"  the  defendant  plea- 
ded that  he  held  under  one  J.  A.,  a  genuine  half-breed,  who  was  entitled,  as 
such,  to  an  interest  in  said  lands,  but  whose  right  and  claim  was  not  adju- 
dicated in  the  partition  suit  decided  in  1841,  nor  at  any  other  time ;  to  which 
plea  a  demurrer  was  sustained;  Held^  That  the  plea  did  not  show 
where  the  defendant  derived  his  title,  nor  why  the  interest  of  J.  A.  was  not 
a^ndicated,  and  was  bad.   lb. 

4.  In  an  action  of  right,  the  defendant  cannot  set  up  in  his  answer  a 
supposed  ground  of  claim  for  the  plaintiff,  and  plead  to  it  himself,  and  put 
the  plaintiff  to  the  necessity  of  pleading  to  it  also.     lb. 

TRESPASS. 

1.  A  party  in  the  eonttructive  possession  of  real  estate,  may  maintain 
an  action  of  trespass  qitare  cUiutumfregit.     Terpenning  v.  Oallup  et  al.y  74. 

2.  In  such  cases,  the  general  property  draws  to  it  the  possession,  where 
there  is  no  intervening  adverse  right  of  eigoyment.    lb, 

8.  In  trespass,  the  time  when  the  trespass  was  committed,  is  not  ordi- 
narily material  to  be  proved  as  alleged—  the  plaintiff  being  at  liberty  to 
prove  a  trespass  at  any  time  before  the  commencement  of  the  action, 
whether  before  or  after  the  day  laid  in  the  petition.     lb. 

4.  Where  in  an  action  of  trespass  quare  elausum  fregitf  the  jury  ren- 
dered a  verdict  against  all  of  the  defendants,  among  whom  was  one  0. — 
aflof  whom  moved  in  arrest  of  judgment,  and  for  a  new  trial ;  and  where 
on  the  hearing  of  the  motion,  the  plaintiff  asked  the  court  to  set  aside  the 
verdict  as  to  said  O.,  which  was  granted,  and  thereupon  the  court  over- 
ruled the  motion  to  set  aside  the  verdict  as  to  the  other  defendants;  Beldj 
That  the  proceeding  was  not  erroneous.    lb, 

TRUSTEE. 

1.  Where  a  debtor  undertakes  to  dispose  of  all  his  property  for  the 
benefit  of  his  creditors,  giving  a  preference,  he  being  insolvent,  or  in  con- 
templation of  insolvency,  the  fact  that  he  has  failed  to  appoint  a  trustee, 
as  contemplated  by  law,  will  not  render  the  assignment  valid,  as  agaiiut 
creditors  objecting  to  it.     Burrowt  et  al.  v.  Lehndarff  96. 
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2.  Where  a  trustee,  acting  for  others,  sells  an  estate,  and  becomes  in- 
terested in  the  purchase,  the  cestui  que  trust  is  entitled,  in  a  court  of  equi- 
ty, to  set  aside  the  purchase,  and  have  the  property  re-exposed  for  sale. 
The  Bank  of  the  Old  Dominion  v.  The  Dubuque  and  Pacific  R.  R,  Co.j  277. 

8.  Whether  the  cestui  que  trust  be  an  infant  or  an  adult,  and  whether 
the  sale  be  public  or  private,  the  trustee  is  equally  disabled  from  becom- 
ing a  purchaser  of  the  trust  estate.    lb. 

4.  In  such  a  case,  in  order  to  set  aside  the  sale,  the  cestui  que  trust  is 
not  bound  to  prove,  nor  the  court  to  judge,  that  the  trustee  has  made  » 
bargain  advantageous  to  himself.    lb, 

5.  It  is  to  guard  against  the  uncertainty  of  the  cestui  que  trust  being 
able  to  prove  fraud  in  the  sale,  and  the  hazard  of  abu^e,  as  well  as  to  re- 
move the  trustee  from  temptation,  that  the  rule  permits  the  cestui  que  trust 
to  come,  at  his  own  option,  and  without  ehowmg  actual  injury,  insist  up- 
on having  the  experiment  of  another  sale.    lb, 

6.  The  plaintiff  loaned  to  the  defendant,  $20,000,  for  which  it  gave  its 
obligations,  in  the  shape  of  acceptances,  payable  at  its  office  in  the  city  of 
New  York,  in  ninety  and  one  hundred  and  twenty  days,  and  to  secure  the 
payment  of  the  (tame  at  maturity,  according  to  agreement,  fon^'arded  to 
the  plaintiff  thirty -four  ^'Land  Grant  Construction  Bonds,''  of  said  defend- 
ant, of  one  thousand  dollars  each,  to  be  held  by  the  plaintiff  as  collateral 
security  for  the  payment  of  the  money  loaned.  The  acceptances  were  not 
paid  at  maturity,  but  were  protested  for  non-payment,  and  remain  wholly 
unpaid.  The  plaintiff  Fent  the  bonds  of  the  defendant  to  the  city  of  New 
York,  with  directions  to  have  them  sold  at  the  stock  exchange  in  said  city, 
at  public  outcry,  to  the  highest  bidder,  and  directed  a  friend  to  see  that 
the  interests  of  the  plaintiff  were  protected  in  the  sale.  Upon  due  notice 
to  the  defendant,  the  bonds  were  sold  as  directed,  and  the  whole  of  them 
bid  in  for  the  plaintiff  at  the  sum  of  $5,477  86.  In  an  action  on  the  ac- 
ceptances, to  recover  the  balance  due,  after  deducting  the  amount  realized 
by  the  sale  of  the  bonds ;  Held,  1.  That  the  plaintiff  had  power  to  sell  the 
bonds  for  the  payment  of  the  debt,  and  that  a  sale  to  a  third  person  would 
have  passed  the  property;  2.  That  the  plaintiff  itself  could  not  become 
the  purchaser,  and  nothing  passed  by  the  form  of  a  sale  at  auction  in  which 
the  bonds  were  bid  in  by  the  plaintiff;  8.  That  the  bonds  must  be  consid- 
ered as  still  held  by  the  plaintiff,  under  its  original  title,  as  collateral  secu- 
rity f«r  the  payment  of  the  money  borrowed  by  the  defendant.    lb, 

7.  Where  a  lot  in  a  town  site,  entered  in  pursuance  to  an  act  entitled 
<*an  act  regulating  the  disposal  of  lands  purchased  in  trust  for  town  sites," 
approved  January  22,  1858,  is  wrongfully  conveyed  by  a  county  judg^, 
the  grantee  becomes  a  trustee  for  the  rightful  owner;  and  in  order  to  com- 
pel a  conveyance  from  the  trustee,  it  is  not  necessary  for  the  owner  to  ten- 
der, or  offer  to  pay  to  the  trustee,  the  amount  paid  by  him  to  the  county 
judge  for  the  lot.     Harris  et  al  v.  Stone^  322. 

8.  A  trustee  does  not  possess  the  right  to  continue  to  hold  the  trust  in- 
terest in  himself,  unless  it  is  so  provided  in  the  creation  of  the  trust;  and 
a  conveyance  of  it  to  the  cestui  que  trtist  may  be  enforced  by  a  court  of 
equity.     Stewart  et  al,  v.  Chadwick  et  a/.)468. 

9.  A  purchaser  of  real  estate,  with  notice  that  his  grantor  holds  the 
title  as  trustee,  stands  in  the  place  of  the  grantor,  and  is  chargeable  with 
the  tr\i8t.  >  i6» 

VENDOR  AND  VENDEE. 
1.  "Where  a  vendor  of  real  estate,  to  which  he  retains  the  legal  title, 
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and  for  which  heibas  executed  a  bond  for  a  deed,  assigns  a  promissorj 
note,  received  in  consideration  of  the  sale  of  said  land,  and  agrees  that 
the  assignee  shall  be  substituted  to  the  benefit  of  all  security  held  bj  him, 
the  assignee  of  the  note,  upon  its  non-payment,  is  entitled  to  the  same 
rights  as  the  vendor  himself;  and  he  may  file  a  bill  in  his  own  name  against 
the  vendee,  and  all  persons  claiming  under  him,  with  notice,  for  a  fore- 
closure and  sale  of  the  premises.     Blair  j*  Co,  v.  Marsh  et  al.,  144. 

2.  In  such  a  case,  the  vendee  is  to  be  regarded  as  a  mortgagor ;  and 
he  and  those  claiming  under  him,  with  notice,  cannot  raise  the  objection 
that  the  complainant  is  a  mere  assignee,  and  that  the  relation  of  vendor 
and  vendee  does  not  exist  between  them.     lb, 

3.  Bill  of  foreclosure,  alleging  that  in  May,  1857,  the  defendant,  L., 
sold  to  his  co-defendant,  M.,  certain  lots  in  the  town  of  Mount  Pleasant, 
at  the  price  of  $8,000 ;  that  one  half  of  the  purchase  money  was  paid, 
and  for  the  remainder  M.  executed  his  two  promissory  notes  for  $750 
each,  payable  January  1,  abd  March  1,  1858;  that  it  was  agreed  that  L. 
should  retain  the  title  of  the  lots  until  the  notes  were  paid,  and  give  to  M. 
a  title  bond  for  a  conveyance,  on  the  payment  of  the  balance  of  the  pur- 
chase money  ;  that  on  the  payment  of  the  $1500,  and  the  execution  of  the 
notes,  M.  was  put  in  possession  of  the  lots ;  that  M.,  being  indebted  to  B. 
0.  &  Co.,  for  money  borrowed,  as  collateral  security  for  the  payment  of 
the  same,  assigned  to  them  the  title  bond  of  L.;  that  before  the  second 
note  became  due,  the  complainant  purchased  and  took  an  assignment  of 
the  same  from  L.,  without  recourse,  and  looking  solely  to  said  lots  as  the 
security  for  the  payment  of  the  same ;  that  it  was  then  agreed  between 
them,  that  the  complainant  should  succeed  to  the  benefit  of  all  the  secu- 
rity held  by  L.,  for  the  payment  of  the  same ;  that  the  note  is  due  and 
unpaid  ;  and  that  M.  is  wholly  insolvent.  The  bill  makes  L.,  ^M.  and  B. 
0.&  Co.,  parties,  and  prays  that  M.  may  be  required  to  perform  his  agree- 
ment with  L.;  that  in  default  thereof,  all  the  interest  of  M.  and  B.  O.  k 
Co.,  in  the  lots,  may  be  foreclosed,  and  sold  to  satisfy  his  claim  ;  and  that 
on  the  payment  of  the  same,  L.  may  be  required  to  convey  the  lots  to  the 
purchaser.  Demurrer  to  the  bill  by  M.  and  B.  0.  &  Co.,  for  the  reason 
that  complainant  was  a  mere  assignee  of  L.,  and  that  the  relation  of  ven- 
dor and  vendee  did  not  exist  between  complainant  and  themselves,  which 
was  sustained  ;  Jleldj  1.  That  the  right  of  L.  to  foreclose  against  M.  for 
the  non-payment  of  the  note,  was  a  quality  incident  to  the  debt,  which 
passed  by  the  assignment  of  the  note,  and  the  agreement  between  L.  and 
the  complainant;  2.  That  the  complainant  possessed  the  rights  of  L.,and 
could  foreclose  in  the  same  manner,  in  bis  own  name ;  and,  3.  That  the 
court  erred  in  sustaining  the  demurrer.     lb, 

4.  Where  a  vendor  becomes  liable  to  a  vendee,  for  the  defective  quali- 
ty of  goods  sold,  whether  his  liability  arises  through  fraud  or  breach  of 
contract,  the  measure  of  damages  is  the  difference  in  value  between  goods 
corresponding  with  the  representations  made,  and  those  actually  deliver- 
ed ;  and  the  same  rule  applies  where  there  has  been  fVaudulent  misrepre- 
sentations in  the  sale  of  real  estate.    Liket  y.  Baer^  868. 

VENUE. 

1.  Where  a  party  to  an  action  before  a  justice  of  the  peace,  files  his 
affidavit,  and  moves  for  a  change  of  venue,  on  the  ground  that  the  justice 
is  so  prejudiced  against  him,  that  he  cannot  obtain  justice  before  him,  it  is 
error  to  refuse  a  change  of  venue.     Berner  v.  Frazier^  77. 

2.  Where  in  an  action  against  a  railroad  company,  commenced  in  the 
county  of  Henry,  the  defendant  moved  for  a  change  of  venue  to  the  conn- 
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tj  of  Des  Moines,  on  the  groand  that  they  were  a  corpoHlte  body,  organi- 
led  ander  the  laws  of  the  state  of  Iowa,  and  having  their  pHocipal  place 
and  officers  for  transacting  their  business,  at  Burlington,  Des  Moines  coun- 
ty, and  so  had  at  the  time  this  suit  was  commenced ;  that  the  original  no- 
tice was  served  on  defendants,  in  said  Des  Moines  county,  by  service  there- 
of by  the  sheriff  of  said  county,  on  J.  G.  T.,  treasurer  of  defendant,  at 
his  office  in  Burlington,  and  on  the  track-master  in  Henry  county,  and  in 
no  other  way  or  manner ;  and  that  the  present  suit  is  about  a  matter  grow- 
ing out  of,  and  connected  with,  the  said  office,  which  motion  was  sustain- 
ed, and  the  venue  changed  accordingly;  Ileld^  That  the  court  erred  in 
changing  the  venue.  Richardson  j*  Co.  v.  The  Burlington  j-  Mo.  River  R, 
R.  Co  ,  260. 

3.  The  question  whether  two  persons  are  rightly  sued  jointly  in  the 
county  where  one  of  them  resides,  cannot  be  tried  by  taking  issue  upon 
the  facts  stated  in  the  affidavit  of  one  of  them,  for  a  change  of  venue,  on 
the  ground  that  he  resides  in  a  different  county  than  that  in  which  the 
suit  was  commenced.     Lyons  v.  Fraiier,  349. 

4.  An  action  of  trespass  against  two  defendants,  F.  and  T.,  com- 
menced in  Alamakee  county.  At  the  return  term,  F.  filed  a  motion  for  a 
change  of  the  venue  of  the  cause,  as  regnrding  himself,  to  Clayton  coun- 
ty, for  the  reason  that  he  was  a  resident  of  that  county,  and  averring  in 
his  motion,  that  he  did  not  jointly  with  T.,  commit  the  trespass  complain- 
ed of;  that  whether  guilty  of  committing  the  act  singly  and  alone,  he 
neither  admits  nor  denies  ;  and  that  T.  was  sued  jointly  with  him,  for  the 
purpose  of  compelling  him  to  come  to  trial  in  Alamakee  county,  and  not 
because  the  said  T.  was  gfuilty.  The  plaintiff  demurred  to  the  motion. 
The  court  overruled  the  demurrer,  and  informed  the  plaintiff  that  he 
could  take  issue  on  the  facts  stated  in  the  motion,  and  oitlered  a  jury  to 
be  impanneled  to  try  T.  on  the  issue  so  presented,  which  should  deter- 
mine the  question  of  jurisdiction  over  F.  The  plaintiff  declined  to  go  to 
the  jury  on  the  grounds  suggested  by  the  court — whereupon  the  court 
discharged  T.,  and  ordered  a  change  of  venue  as  toF.,  and  awarded  him 
thirty  dollars  for  his  expenses  ;  Heldj  That  the  proceeding  was  erroneous. 
lb, 

6.  Where  there  is  nothing  to  show  that  the  district  court  has  not  abused 
the  discretion  conferred  upon  that  court,  by  section  8272  of  the  Code,  in 
refusing  to  grant  a  change  of  venue,  the  appellate  court  cannot  interfere. 
The  State  v.  Barrett,  536. 

VERDICT. 

1.  The  appellate  court  will  never  presume  against  the  correctness  of  a 
judgment  upon  the  verdict  as  to  the  others.  Terpenning  v.  OaUvp  et  al.^ 
74. 

2.  In  an  action  ex  delicto,  against  several  defendants,  it  is  competent 
for  the  court,  after  the  verdict,  to  grant  a  new  trial  to  one  or  more  of  the 
defendants,  if  satisfied  that  they  were  improperly  convicted,  and  render 
judgment  upon  the  verdict,  but  always  in  favor  of  it.     lb, 

8.  Where  in  an  action  on  a  promissory  note,  given  in  part  pavment  for 
a  reaper,  in  which  the  defendant  claimed  a  set-off,  for  money  paid  on  said 
reaper,  at  the  time  of  its  delivery,  and  for  freight  and  charges  paid  upon 
the  same,  it  appeared  that  the  contract  for  the  sale  of  the  reaper,  was  as 
follows :  That  it  was  to  be  delivered  at  D.,  to  the  care  of  B.  &  P.,  on  or  be- 
fore the  1st  of  July,  1855;  that  the  defendant,  at  the  time  of  the  delivery 
was  to  pay  $50  00,  and  the  freight  and  charges,  and  $110  00  on  tbe   Ist 
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of  March,  1856;  Ihat  the  reaper  was  warranted  to  be  of  good  materials — 
to  be  well  made — ^nat  liable  to  get  out  of  order,  with  careful  usage — and 
to  be  capable,  with  one  man  and  a  good  team,  of  cutting  and  raking  off, 
and  laying  in  gavels,  for  binding,  from  twelve  to  twenty  acres  of  grain 
per  day ;  that  the  machine  was  to  be  tried  at  the  next  harvest;  and  that 
if  it  did  not  perform  as  warranted,  the  defendant  was  to  store  and  safely 
deliver  to  G.,  H.  A  Co.,  the  manufacturers,  or  their  agent,  kc;  and  where 
it  furthr  appeared  that  the  reaper  remained  in  the  possession  of  the  de- 
fendant and  had  never  been  returned  or  delivered  to  O.,  H.  k  Co.,  or  their 
agent ;  and  where  the  jury  rendered  a  verdict  tor  the  defendant,  for  the 
amount  of  his  set-off,  upon  which  judgment  was  rendered  ;  Held^  1.  That 
the  defendant  could  not  keep  the  reaper,  and  at  the  same  time  recover  the 
amount  paid ;  2.  That  the  verdict  was  erroneous.  WilliafM  v.  Donaldson^ 
108. 

4.  Where  under  an  indictment  for  larceny,  in  which  the  defendant  was 
charged,  among  other  things,  with  taking  certain  promissory  notes,  for 
the  payment  of  money,  commonly  called  bank  notes,  the  jury  returned  a 
verdict  as  follows  :  "  We,  the  jury,  find  the  defendant  guilty  of  larceny  in 
taking  the  money  in  the  indictment  mentioned,  and  fix  the  amount  and 
value  of  the  same  at  $127  80;"  Ifeld^  That  the  verdict  was  sufficiently 
formal.     The  State  v.  Bond,  540. 

WARRANT. 

1.  Where  there  is  a  failure  to  collect  a  school-house  tax  during  the  year 
in  which  it  has  been  levied,  the  power  and  authority  conferred  by  the 
warrant  does  not  expire  with  the  year,  where  the  tax  is  levied  upon  per- 
sonal property,  and  not  upon  real  estate ;  and  if  the  w  rrant  thus  issued 
shall  be  lost,  it  may  be  supplied  by  a  new  one,  and  the  right  and  power  of 
the  secretary  of  the  district  to  collect  the  taxes,  is  none  the  less  clear  and 
effective,  than  if  the  old  warrant  was  still  in  existence  and  produced ; 
nor  is  such  warrant  authority  to  the  person  in  office,  at  the  time  of  its  is- 
sue, alone,  but  it  protects  equally  his  successor.  Uiggina  v.  Reed  et  at.^ 
298. 

2.  And  in  such  a  case,  though  no  second  warrant  should  issue,  if  the 
officer  can  show  that  one  was  issued,  and  establish  its  loss,  he  may  pro- 
tect himself  by  proving  its  contents.    76. 

8.  Where  in  an  action  of  trespass,  the  defendants  justified  the  taking 
and  sale  of  the  property,  as  school  officers,  in  payment  of  a  school  house 
tax,  it  appeared  that  the  tax  was  voted  by  the  district  in  October,  1865, 
and  duly  advertised  ;  that  the  records  were  lost  in  1856 ;  and  that  in  June, 
1857,  the  president  of  the  district,  one  of  the  defendants,  issued  his  war- 
rant to  the  secretary,  the  other  defendant,  authorising  and  commanding 
him  to  collect  the  taxes  so  levied  and  advertised,  and  alsoa  list  advertised 
in  December,  1856,  under  which  warrant  the  property  was  sold ;  aad  where 
the  defendants  offered  the  said  warrants  in  evidence,  to  which  the  plaintiff 
objected,  for  the  reason  that  it  purports  to  be  issued  in  June,  1867,  direct- 
ing that  the  collection  of  taxes  levied  in  1855,  the  record  of  the  levy  hav- 
ing been  lost  before  the  issuing  of  the  said  warrant ;  Ueld,  That  the  evi- 
dence was  admissible,     lb* 

4.  Where  a  warrant  of  arrest,  issued  under  section  2827  of  the  Code, 
dated  on  the  12th  of  May,  1858,  and  made  returnable  on  the  next  day,  was 
offered  in  evidence  on' the  trial  of  an  indictment  for  resisting  an  officer  in 
the  execution  of  legal  process ;  Held,  That  the  writ  was  not  illg^l  and 
void.     The  State  v.  Freeman,  428. 

5.  A  magistrate  istuiog  a  warrant  of  arrest,  under  section  2827  of  the 
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Code,  for  ri:a»oiis  appe^D^  tai&ciest  to  hi»^  »«j  direct  thmi  ibe  pe««<Mi 
arrested  be  brought  before kim  far  mMiniii—  oa  tke  daj  tncrfcdin^  liie 
date  of  tbe  writ.    lb. 

WITNESS. 

1.  Wbeo  tbe  q«e«tioD  as  to  tbe  admifsibilitj  of  a  vitaess  is  ntcaded 
to  be  raised  for  tbe  determi nation  of  the  appellate  eovrt.  it  aboald  appear 
from  tbebiii  of  exeeptioos.  Dot  only  that  tbe  ohjeetioB  lo  tbe  adMiaaibility 
of  tbe  wilneis  was  overraled  bj  tbe  eonrt,  bat  that  tbe  vitaesa  vaaswocm, 
aod  gave  erideoce  Baterial  to  the  issoe.     Wtiiry  w.  Hmll,  62. 

2.  While  objection*  to  the  competencj  of  a  witness  should,  in  general, 
he  taken  before  he  is  examined  in  chief,  yetthev  may  be  made  at  anytime 
duriof^  tbe  trial,  if  made  ag  soon  as  the  interest  or  incompetency  of  the 
witness  is  discovered.      VeUkt  t.  Uaggt,  lt>3. 

3.  If  the  incompetency  of  a  witness  is  first  discovered  doriog  the  ex- 
amination in  chief,  it  is  not  too  late  then  to  object  to  him  on  the  ground 
of  incompetency.    lb, 

4.  Tbe  fact  that  a  bond  for  tbe  delivery  of  property  attached  in  tbe 
suit,  is  filed  with  the  papers  in  the  cause,  upon  which  a  witness  is  sure- 
ty, is  not  such  notice  of  interest  in  the  witness  as  will  preclude  the  party 
against  whom  he  is  called,  from  objecting  to  the  witness  on  the  ground  of 
incompetency,  after  he  has  been  sworn  and  examined  in  chief,  in  part. 
lb. 

5.  It  is  not  ft  valid  objection  to  tbe  admission  of  ft  witness  in  a  crimi- 
nal case,  on  the  part  of  the  state,  that  hit  name  is  not  indorsed  on  the  in- 
dictment.    The  StaU  v.  MeClmtock^  203. 

6.  Where  the  name  of  L.  H.  Mason  was  indorsed  on  the  indictment,  as 
a  witness  on  the  part  of  the  state,  and  on  the  trial,  the  state  called  Ltti 
H.  Mason,  to  whom  the  defendant  objected,  for  the  reason  that  his  name 
was  not  upon  tbe  indictment,  snd  no  notice  had  been  given,  ss  required 
by  tbe  act  entitled  **  An  act  amending  section  2918  of  the  Code,''  &c.,  ap- 
proved March  22,  1858,  which  objection  whs  overruled,  and  the  witness 
permitted  to  testify ;  lieldf  That  tbe  objection  was  properly  overruled. 
The  State  v.  Pierce,  231. 

7.  Where  a  suit  is  brought  in  the  name  of  a  school  district,  on  a  prom- 
issory note,  made  payable  to  certain  persons  by  name,  as  school  directors, 
and  their  successors  in  office,  the  fact  that  the  note  is  made  payable  to 
them  and  others  as  directors,  in  the  absence  of  any  showing  that  the 
payees  have  a  direct  legal  interest  in  the  note,  does  not  show  that  they 
have  such  an  interest  as  renders  them  incompetent  as  witnesses.  School 
DUtrict  No,  Two,  ^c,  v.  Rogere,  316. 

8.  Where  a  witness  is  a  party  to  a  suit  in  which  his  attendance  is  re- 
quired, no  technical  objection  to  the  regularity  or  sufficiency  of  the  sub- 
poena should  be  suffered  to  prevail,  in  a  suit  to  recover  damages  for  failing 
to  obey  tbe  same.     McCall  v.  Butterworth,  829. 

9.  Where  a  party  to  a  suit  is  present  in  court,  he  may  be  called  upon 
as  a  witness,  without  being  served  with  a  subpoena,  but  the  court  cannot 
compel  him  to  testify;  and  if  be  refuses  to  testify,  he  must  submit  to  the 
alternatives  provided  by  sections  2421  and  2422  of  the  Code.  GoodpoMter 
T.  VorU  et  al.,  334. 

10.  The  testimony  of  a  wife,  when  called  as  a  witness  on  tbe  part  of 
her  husband,  in  a  criminal  case,  is  not  to  be  marked  and  distinguished 
Arom  that  of  other  witnesses ;  she  is  entitled  to  be  regarded  as  others  ace, 
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and  to  stand  free  and  unembarrassed  upon  her  own  character.     The  State 
Y.  Rankin^  355. 

11.  In  an  action  on  an  open  account,  in  the  name  of  an  assignee,  where 
the  assignment  is  bonafide^  and  without  recourse,  and  where  no  set-off,  or 
cross  claim  against  the  assignor  is  pleaded,  the  assignor  \i  a  competent 
witness  to  prove  the  account.     Piatt  ^  Co,  v.  Iledge^  386. 

12.  An  assignorof  an  open  account,  in  an  action  by  the  assignee,  is  a 
competent  witness  for  the  plaintiff,  to  prove  the  items  of  the  account  where 
the  assignment  is  honafide^  and  the  defendant  denies  the  account,  and  pleads 
payment.    Piatt  i  Coy  Hedge^  392. 

13.  Where  on  the  trial  of  a  party  charged  with  stealing  a  horse,  a  wit- 
ness states  that  he  is  possessed  of  the  signs  and  tokens  by  which  horse 
thieves  are  known  ana  recognised  b^  each  other,  it  is  not  error  for  the 
court  to  refuse  to  compel  the  witness  to  disclose  the  said  signs  and  tokens. 
The  State  V.  Wilson,  407. 

14.  A  party  cannot  claim  the  privilege,  as  a  matter  of  right,  to  recall  a 
witness,  either  for  the  purpose  of  preparing  a  bill  of  exceptions,  or  for  the 
purpose  of  impeaching  the  witness,  or  to  settle  the  question  as  to  what  he 
did  testify  to  when  previously  on  the  stand.     The  State  v.  Buhly  447. 

15.  Where  it  only  appears  from  the  record,  that  the  district  court  refus- 
ed to  allow  a  witness  to  be  recalled,  the  appellate  court  is  bound  to  pre- 
sume that  the  discretion  lodged  with  that  tribunal  over  such  matters  of 
practice,  was  properly  exercised,    lb, 

16.  In  a  criminal  case,  it  is  not  competent  to  prove  what  the  prosecu- 
ting witness  had  said  upon  the  subject  matter  of  her  testimony,  except  for 
the  purpose  of  impeaching  her  j  and  when  the  evidence  is  offered  for  this 
purpose,  the  way  must  be  prepared  by  asking  her  the  necessary  questions 
while  on  the  stand ;  nor  is  it  competent  to  show  what  she  said  she  had 
sworn  to.    lb. 

17.  A  grantor  of  real  estate,  who  conveys  by  deed  of  general  warranty, 
is  a  competent  witness  for  the  complainant,  in  an  action  against  his  gran- 
tee, to  show  that  the  grantor  conveyed,  by  mistake,  a  greater  interest  in 
the  land  than  he  possessed,  aiid  to  enforce  the  trust  against  the  grantee. 
In  such  a  case,  he  is  called  upon  to  testify  against  his  interest.  Stewart  et 
al.  V.  Chadwiek  et  at,,  463. 

18.  Evidence  to  impeach  a  witness  is  not  admissible,  where  the  party 
has  laid  no  foondation  for  the  impeachment,  in  his  examination  of  the 
witness.    lb. 

19.  The  rule  excluding  parties  from  being  witnesses,  applies  to  all  cases 
where  the  party  has  any  interest  at  stake  in  the  suit,  although  it  be  only  a 
liability  to  costs ;  and  this  rule  has  not  been  changed  by  the  Code.  Cher- 
ry ^  Guardian  y.  McCork  le,  622.  ' 


WORK  AND  LABOR  PERFORMED. 

1.  Where  one  party  hires  himself  to  another  for  a  given  period  of  time 
and  leaves  the  service  before  the  expiration  of  the  term,  without  any  fault 
on  the  part  of  the  employer,  the  former  may  recover  the  value  of  the  ser- 
vices performed,as  upon  a  quantum  meruit^  without  showing  that  he  per- 
formed his  entire  contract,  or  that  he  left  the  service  of  his  employer  for 
good  cause.    Pixler  y.  Nicholt,  106. 

2.  Bnt  in  snch  a  case,  where  the  contract  is  broken  by  the  fault  of  the 
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party  employed,  after  part  performance  has  been  receiyed,  the  employer 
is  entitled,  if  he  lo  elect,  to  set  up  in  defense  the  breach  of  the  contract, 
for  the  purpose  of  reducing  the  damages,  or  showing  that  nothing  is  due, 
and  to  deduct  what  it  will  reasonably  cost  to  procure  a  completion  of  the 
whole  service,  as  well  as  any  damages  sustained  by  reason  of  a  non-fUlfil- 
ment  of  the  contract.    lb, 

5.  And  in  such  a  case,  if  it  is  found  that  the  damages  are  equal  to,  or 
greater  than,  the  value  ot  the  services  rendered,  and  that  the  employer, 
having  a  right  to  the  performance  of  the  whole  contract,  has  not  received 
any  beneficial  service,  the  employed  is  not  entitled  to  recover,    lb, 

4.  Where  in  an  action  to  recoYor  for  work  done  aqd  performed,  it  ap- 
peared that  the  plaintiff  was  hir^d  by  the  defendant,  to  labor  for  him  for 
the  term  of  six  months,  and  that  he  left  the  service  of  the  defendant  at 
the  expiration  of  four  months,  4n4  thereupon  the  court  was  asked  to  in- 
struct the  jury  as  follows:  **  1.  If  the  plaintiff  hired  to  the  defendant  for 
the  term  of  six  months,  and  left  the  service  of  the  defendant,  without 
cause,  before  the  expiration  of  the  time,  he  has  uo  claim  upon  the  defen- 
dant for  the  services  rendered ;  2.  If  the  plaintiff  hired  to  the  defendant 
for  the  tenu  of  six  months,  and  left  the  service  of  the  defendant,  without 
cause,  before  the  expiration  of  the  time,  be  cannot  recover  anything  for 
his  services,  although  the  defendant  had  paid  plaintiff  a  part  of  bis  wa- 
ges, during  the  continuance  of  the  service" — which  instructions  the  court 
refused  to  give ;  Held,  That  the  instructions  were  properly  refused.  lb. 

0.  Where  a  party  seeks  to  recover  for  work  and  labor  performed  under 
a  special  contract,  which  he  sets  out  in  his  petition,  the  defendant  may 
show  thnt  the  work  was  performed  under  a  special  contract  differing  fh>ra 
that  declared  upon  by  the  plaintiff.     Young  i,  Jonetf  219. 

6.  Where  a  plaintiff  claimed  of  the  defendant  $164  60,  and  averred 
that  at  the  special  instance  and  request  of  defendant,  he  worked  for  him 
ninety-four  days,  and  defendant  promised  to  pay  him  therefor,  $1  75  per 
diiy—all  of  which  was  denied  by  the  answer ;  and  where,  on  the  trial,  the 
defendant  offered  to  prove  that  the  work  done  by  plaintiff  was  done  under 
a  special  contract,  by  which  he  was  to  pay  the  plaintiff  $75,00 — which  tes- 
timony was  rejected  by  the  court ;  Held,  That  the  evidence  w^s  admissi- 
ble,    lb, 

7.  An  action  before  a  justice  of  the  peace,  in  which  the  plaintiff  claim- 
ed to  recover  for  the  work  and  labor  of  his  son,  for  five  and  a  half  months, 
at  ten  dollars  per  month,  &c.  The  defendant  answered  in  writing,  deny- 
ing the  plaintiff's  claim,  and  averring  that  he  contracted  with  plaintiff, 
for  the  hire  of  the  service  of  his  son,  for  one  year,  at  the  price  of  $75  00 ; 
and  that  the  son  worked  five  and  a  half  months,  when  he  was  taken  away 
by  the  plaintiff,  who  refused  to  permit  him  to  work  for  defendant  any  lon- 
ger, and  claiming  damages  for  the  breach  of  the  contract.  To  this  an- 
swer no  replication  was  filed.  On  appeal  to  the  district  court,  the  plain- 
tiff filed  a  demurrer  to  so  much  of  the  answer,  as  alleged  that  the  contract 
was  for  the  labor  of  the  son  for  one  year,  Ac,  which  demurrer  was  sus- 
tained, and  so  much  of  the  answer  stricken  out;  ffeld.  That  by  sustain- 
ing the  demurrer,  the  defendant  was  depriyed  of  his  right  to  show  that  he 
had  sustained  any  damages  by  reason  of  the  failure  of  the  plaintiff  to  per- 
form his  part  of  the  agreement,  which  damages  he  had  a  right  to  set-off 
against  the  plantiff's  claim  for  compensation  for  the  labor  of  his  son  forfive 
and  a  half  months,  and  that  the  proceeding  was  erroneous.  (Wbigbt,  C. 
J.,  dissenting.)     Lotren  v.  Crouman,  325. 
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